Bequeathed to 


Che Library 
of the 


University of Toronto 
by 
the late 
on. Mr. Fustice Armour 


for many years 
a fiSember Of the Board of 
Governors of the University 


Digitized by the Internet Archive 
In 2023 with funding from 
University of Toronto 


https://archive.org/details/31761117110833 


Or eees SN OwW’s 


GRIMINAL CODE 
OE CANADA 


TOGETHER WITH THE CANADA EVIDENCE Act, 
THE EXTRADITION ACT, AND OTHER ACTS 
RELATING To THE CRIMINAL LAW 


SECOND EpITion ANNOTATED 
BY 
feo DOUAR DL CoUEIN 
OF THE MONTREAL, BAR 


MONTREAL we 
JoHN Lovet, & Son, LImMrrEeD 
1908 


Entered according to Act of Parliament in the year one thousand nine hundred and 
eight, by JOHN LOVELL & SON, Limited, in the office of the 
Minister of Agriculture and Statistics at Ottawa. 


CHAPTER 146. 


An Act respecting the Criminal Law. 
SHORT TITLE. 


1. This Act may be cited as the Criminal Code. 55-56 V., 
C.. 29+ 881: 


INTERPRETATION. 


2. Definition.—In this Act, unless the context otherwise re- 
quires, — 

(1) ‘any Act,’ or ‘any other Act,’ includes any Act passed 
or to be passed by the Parliament of Canada, or any Act passed 
by the legislature of the late province of Canada, or passed or to 
be passed by the legislature of any province of Canada, or pass- 
ed by the legislature of any province now a part os Canada be- 
fore it was included therein; 

(2) ‘Attorney General’ means the Attorney: General or 
Solicitor General of any province in Canada in which any pro- 
ceedings are taken under this Act, and, with respect to the 
Northwest Territories and the Yukon Territory, the Attorney 
General of Canada; 

(3) ‘banker’ includes any director of any incorporated bank 
or banking company; ” 

_(4) ‘bank-note’ includes all negotiable instruments issued 
by or on behalf of any person, body corporate, or company 
carrying on the business of banking in any part of the world, 
or issued by the authority of the Parliament of Canada, or any 
governor or other authority lawfully authorized thereto in any of 
His Majesty’s dominions, or by the authority of any foreign 


prince, or state or government. and intended to be used as equi- 
valent to money. either immediately upon their issue or at some 
time subseauent thereto, and all bank bills and bank post bills: 

(5) ‘eattle’ includes any horse, mule, ass, swine, sheep or 
goat, as well as any nest cattle or animal of the bovine snecies. 
and by whatever technical or familiar name known, and shall 
apply to one animal as well as to many; . 

(6) ‘chief constable’ includes the chief of police, city mar- 
shal or other head of the police force of any city. town. in- 
corporated village or other municipality. district or place. and in 
the province of Quebec. the bigh constable of the district, and 
means any constable of a municipality, district or place which 
has no chief constable or devuty chief constable; 

(7) ‘Court of Anveal’ includes, 

(a) in the province cf Ontario, the Court of Appeal for 
Ontario , 

(b) in the province of Quebec, the Court of King’s Bench, 
appeal side, 

(c) in the provinces of Nova Scotia, New Brunswick and 
British Columbia, the Surreme Court in ‘banc. 

(dq) in the province of Prince Edward Island, the Su- 
preme Ceurt, 

(e) in the province of Manitoba. the Court of Anneal. 

(f) in the nrovinees of Saskatchewan and Alberta. the 
Surreme Court of the Northwest Territories in hane. until the 
same is abolished. and thereafter such court as jis hv the legisla- 
ture of the said nrovinces respectively substituted therefor: 

(zg) in the Yukon Territory, the Supreme Court of Canada: 

(8) ‘Copper coin’ includes. any coin of bronze or mixed 
metal and every other kind of coin other than gold or silver: 

(9) ‘Deputy chief constable’ includes deputy chief of 
police, deputy or assistant marshal or other deputy head of the 
police force of any city, town, incorporated village, or other 
municipality. district or plece. and. in the province of Quebec, 
the deputy high constable of the district: 

(10) ‘District, county or place,’ includes any division of 
any province of Canada. for purposes relative to the adminis- 
tration of justice in the matter to’ which the context relates: 
(11) ‘Decument of title to goods’ includes any bi!l of lad- 
ing, India warrant, dock warrant, warehouse-keeper’s certificate. 
warrant or order for the delivery or transfer of any goods or 
valuable thing, bought and sold note. or any other document 
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“used in the ordinary course of business as proof of the posscs- 


sion or control of goods, authorizing or purporting to authorize, 
either by endorsement or by delivery, the possessor of such 
document to transfer or receive any goods thereby represented 
or therein mentioned or referred to; 

(12) ‘Document of title to lands’ includes any deed, map, 
paper or parchment, written or printed, or partly written and 


‘partly printed, being or containing evidence of the title, or any 


part of the title, to any real property, or to any interest in any 
real property, or any notarial or registrar’s copy thereof, or any 
duplicate instrument, memorial, certificate or document au- 
thorized or required by any law in force in any part of Canada 
respecting registration of titles, and relating to such title; 

(13) ‘Every one,’ ‘person,’ ‘owner, and o%ner expressions of 
the same kind include His Majesty and all public bodies, bodies 
corporate, societies, companies, and inhabitants of counties, 
parishes, municipalities or other districts in relation to such acts 


and things as they are capable of doing and owning respectively; 


Under this section it has been held, that since the word ‘‘persons’’ and 
other expressions of the same kind include corporations only “‘in relation 
to such acts and things as they are capable of doing,’’ a company can- 
not be indicted for manslaughter. R. vs. Great West Laundry Co. (1900), 
3 C. C. C., 514 (Man.) See also R. vs. Birmingham & Gloucester Ry. 
Co. (1842), 3 Q. B., 228; R. vs. Great North of England Ry. Co. (1846), 
9 Q. B., 315; R. vs. Pocock (1851), 17 Q. B., 34; Pharmaceutical Scciety 
vs. Londen & Provincial Supply Association (180), L. R., 5 A. C., 857. 


(14) ‘Explosive substance’ includes any materials for mak- 
ing an explosive substance; also any apparatus, machine, im- 
plement or materials, used or intended to be used, or adapted 
for causing, or aiding in causing, any explosion in or with any 
explosive substance; and also any part of any such apparatus, 
machine or implement; 

(15) ‘Form’ means a form in Part XXV .of this Act, and 
‘section’ means a section of this Act; 

(16) ‘Indictment’ and ‘count’ respectively include infor- 
mation and presentment aS well-as indictment, and also any 
plea, replication or other pleading, any formal charge under sec- 
tion 873 A, and any record; 

(17) ‘Intoxicating liquor’ means and includes any alcoho- 
lic, spirituous, vinous, fermented or other intoxicating liquor, | 
or any mixed liquor a part of which is spirituous or vinous, 
fermented or otherwise intoxicating and any such liquor shall 
be presumed to be intoxicating if it contains more than two and 
one-half per cent. of proof spirits. 
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(18) ‘Justice’ means a justice of the peace, and includes 
two or more justices, if two or more justices act or have juris- 
diction, and also a police magistrate, a stipendiary magistrate 
and any person having the power or authority of two or more 
justices of the peace; 

(19) ‘Leaded erms’ includes any gun, pistol or other arm 
loaded with gunpowder, or other explosive substance, and ball, 
shot, slug or other destructive material, or charged with com- 
pressed air and ball, shot, slug or, other destructive material: 

(20) ‘Military law’ includes the Militia Act and any orders, 
rules and regulations made thereunder, the King’s Regulations 
and orders for the Army; any Act cf the United Kingdom or 
other law applying to His Majesty’s troops in Canada, and all 
other orders, rules and regulations of whatsoever nature or 
kind to which His Majesty’s troops in Canada are subject; 

(21) ‘Municipality’ includes the corporation of any city, 
town, village, county, township, parish or other territorial or 
local division of any provinee of Canada, the inhabitants where- 
of are incorporated or have the right of holding property for 
any purpose; 

(22) ‘Newspaper,’ in the sections of the Act -relating to 
defamatory libel, means any paper, magazine or periodical con- 
‘taining public news, intelligence or occurrences, or any Te- 
marks or observations thereon, printed for sale and published 
periodically or in parts or numbers, at intervals not exceeding 
thirty-one days between the publication of any two such papers, 
parts or numbers, and also any paper, magazine or periodical 
printed in order to be dispersed and made public, weekly or 
oftener, or at intervals not exceeding thirty-one days, and con- 
taining on'y or principally advertisements; 

(23) ‘Night’ or ‘night time’ means the interval between 
nine o'clock in the afternoon and six o’clock in the forenoon of 
the following day, and ‘day’ or ‘day time’ includes the interval 
between six o’clock in the forencon and nine o’clock in the after- 
noon of the same day; 

(24) ‘Offensive weapon’ or ‘weapen’ includes any gun or 
other firearm, or air-gun, or any part thereof, or any sword, 
sword blade, bayonet, pike, pike-head, spear, spear-head, dirk, 
dagger, knife, or other instrument intended for cutting or stab- 
bing, or any meta] knuckles, or other deadly or danserous wea- 
pon, and anv instrument or thing intended to be used as a wea- 
pon, and all ammunition which may be used with or for any 
weapon; 

(25) “Part’ means a Part of this Act: 
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(26) ‘Peace officer’ includes a mayor, warden, reeve, she- 
riff, deputy sheriff, sheriff’s officer, and justice of the peace, and 
also the warden, keeper or guard of a penitentiary and the gaoler 
or keeper of any prison, and any police officer, police constable, 
bailiff, constable or other person employed for the preserva- 
tion and maintenance of the public peace, or for the service or 
execution of civil process; 

(27) ‘Public department’ includes the Admiralty and War 
Department, and also any public department or office of the 
Government of Canada, or of the public or civil service thereof, 
Or any branch of such department or office; 

(28) ‘Public stores’ includes all stores under the care, 
superintendence or control of any public department as herein 
defined, or of any person in the service of such department; 


(29) ‘Public officer’ includes any inland revenue or cus- 
toms officer, officer of the army, navy, marine, militia, Royal 
Northwest mounted police, or other officer engaged in enforcing 
the laws relating to the revenue, customs, trade or navigation 
of Canada; 

(30) ‘Prison’ includes any penitentiary, common gaol, pub- 
lic or reformatory prison, lock-up, guard room or other place in 
which persons charged with the commission of offences are 
_ usually kept or detained in custody: 

(31) ‘Prize fight’ means an encounter or fight with fists 
or fhands, between two persons who have met for such purpose 
by previous arrangement made by or for them: 

(32) ‘Property’ includes A 

(a) every kind of real and personal property, and all 
deeds and instruments relating to or evidencing the title or 
right to any property, or giving a right to recover or receive any 
money or goods, 

(b) not only such property as was originally in the pos- 
session or under the control of any person, but also any pro- 
perty into or for which the same has been converted or ex- 
changed and anything acquired by such conversion or exchange, 
whether immediately or otherwise, 

(c) any postal card, postage stamp or other stamp issued 
or prepared for issue by the authority of the Parliament of 
Canada, or of the legislature of any province of Canada, for the 
payment to the Crown or any corporate body of any fee, rate or 
duty, and whether still in the possession of the Crown or of any 
person or corporation; 

(33) ‘Shipwrecked person’ includes any person belonging 


* 
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to, on board of, or having quitted any vessel wrecked, stranded 
or in distress at any place in Canada; 

(34) ‘Stores’ includes all goods and chattels, and any single 
store or article; 


(35) ‘Superior court of criminal jurisdiction’ means and 
includes, © 

(a) in the province of Ontario, the High Court of Justice 
for Ontario, 

(b) in the province of Quebec, the Court of King’s Bench, 

(c) in the provinces of Nova Scotia, New Brunswick, and 
British Columbia, the Supreme Court, 

(d) in the province of Prince Edward Island, the Su- 
preme Court of Judicature, 

(e) in the province of Manitoba, the Court of Appeal or 
the Court of King’s Bench (Crown side), 

(f) in the provinces of Saskatchewan and Alberta, the Su- 
preme Court of the Northwest Territories, until the same is 
abolished, and thereafter such court as is by the legislatures of 
said provinces respectively substituted therefor, 

(g) in the Yukon Territory, the Territorial Court; 


(36) “Territorial division’ includes any county, union of 
counties, township, city, town, parish or other judicial division 
or place to which the context applies; 

(37) ‘Testamentay instrument’ includes any will, codicil, 
or other testamentary writing or appointment, as well during 
the life of the testator whose testamentary disposition it pur- 
ports to be as after his death, whether the same relates to real 
or personal property, or both; 


(38) ‘Trade combination’ means any combination between 
masters or workmen or other persons for regulating or altering 
the relations between any persons being masters or workmen, or 
the conduct of any master or workman in or in respect of his 
business or employment, or contract of employment or service; 

(39) “‘I'rustee’ means a trustee on some express trust creat- 
ed by some deed, will or instrument in writing, or by parole, or 
otherwise, and includes the heir or personal representative of 
any such trustee, and every other person upon or to whom the 
duty of such trust has devolved or come, whether by appoint- 
ment of a court or otherwise, and also an executor or ad- 
ministrator, and an official manager, assignee, liquidator or. 
other like officer acting under any Act relating to joint stock 
companies, bankruptcy or insolvency, and any person who is, by 
the law of the province of Quebec, an administrateur or fidéicom- 
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missaire; and ‘trust’ includes whatever is by that law an ad- 
ministration or fidéicommis ; 

(40) ‘Valuable security’ includes any order, exchequer 
acquittance or other security entitling or evidencing the title of 
any person to any share or interest in any public stock or fund, 
Whether of Canada or of any province thereof, or of the United 
Kingdom, or of Great Britain or Ireland, or of any British colony 
or possession, or of any foreign state, or in any fund of any 
body corporate, company or society, whether within Canada or 
the United Kingdom, or any British colony or possession, or in 
any foreign state or country, or to any deposit in any savings 
bank or other bank, and also includeS any debenture, deed, 
bond, bill, note, warrant, order or other security for money or 
for payment of money, whether of Canada or of any pro- 
vince thereof, or of the United Kingdom, or of any British 
colony or possession, or of any foreign state, and any document 
of titie to lands or goods wheresoever such lands or goods are 
situate, and any stamp or writing which secures or evidences 
title to or interest in any chattel personal, or any release, re- 
ceipt, discharge or other instrument, evidencing payment of 
money, or the delivery of any chattel personal; 

(41) ‘Wreck’ includes the cargo, stores and tackle of any 
vessel and all parts of a vessel separated therefrom, and also the 
property ot shipwrecked persons; 

(42) ‘Writing’ includes any mode in which, and any ma- 
terial on which, words or figures, whether at length or abridged, 
are written, printed or otherwise expressed, or any map or plan 
is inscribed. 

(43) ‘In Part XII. and in Parts XXII., XXIII.. and 
XXIV of this Act ‘Part III.’ means such section or sections 
of the said Part as are in force by virtue of any proclamation in 
the place or places with reference to which the Part is to be 
construed and applied; and ‘a commissioner’ means a commis- 
sioner under Part III. R:S., ec. 151, s. 1; 55-56 V., c. 29, ss. 3, 92, 
380, 420,-460, 519 and. 839;. 63-64. V., c. 46, s. 3; 1 EH. VIL, c. 41, 
Se ade GRE VEL Gs. 4y sie & . 


3. Post card end chattel value—For the purpose 
of this Act a postal card or any stamp referred to in the 
last preceding section shall be deemed to be a chattel, and to 
be equal in value to the amount of the postage, rate or duty ex- 
pressed on its face in words or figures or both. 55-56 V., c. 
29S. Go: 


4. Valuable security shall, where value is material, be 
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deemed to be of value equal to that of the unsatisfied money, 
chattel personal, share, interest or deposit, for the securing or 
payment of which, or delivery or transfer or sale of which, or 
for the entitling or evidencing title to which, such valuable 
security is applicable or to that of such money or chattel per- 
sonal, the payment or delivery of which is evidenced by such 
valuable security. 55-56 V., c. 29, s. 3. 


5. In this Act, unless the context otherwise requires,— 

(a) Finding the indictment includes also exhibiting an 
information and making a presentment; 

(b) having in one’s possession includes not only having in 
one’s Own personal possession, but also knowingly 

(i) having in the actual possession or custody of any 
other person, and 

(ii) having in any place (whether belonging to or occu- 
pied by one’s self or not) for the use or benefit of one’s self or of 
any other person. 

(2) Joint possession.—If there are two or more persons, and 
any oné or more of them, with the knowledge and consent of the 
rest, has or have anything in his or their custody or possession, 
it shall be deemed and taken to be in the custody and posses- 
sion of each and all of them. 55-56 V., c. 29, s. 3; 56 V., c. 32, 
eee! 


6. Meaning of expressions in other Acts.—In every case 
in which the offence dealt with in this Act relates to the subject 
treated of in any other Act the words and expressions used 
herein in respect to such offence shall have the meaning assigned 
‘to them in such other Act. 55-56 V., c. 29, s. 4. 

7. Carnal knowledge is complete upon penetration to any 
even the slightest degree, and even without the emission of séed. 
55-56. V.,- ¢.. 29, s. ‘266. 


PATUN.S 
GENERAL. 


APPLICATION OF THIS ACT. 


8. This Act not to affect H. M. forces.—Nothing in this 
Act shall affect any of the laws relating to the government of 
His Majesty’s land or naval forces. 55-56 V., c. 29, s. 983. 


S. Application of Act to Saskatchewan, Alberta and 
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the Territories.—Except in so far as they are inconsistent with 
the Northwest Territories Act and amendments thereto as the 
Same existed immediately before the first day of September, one 
thousand nine hundred and five, the provisions of this Act ex- 
tend to and are in force in the provinces of Saskatchewan and 
Alberta, the Northwest Territories, and, except in so far as in- 
leiroer ate the Yukon Act, the Yukon Territory. 55-56 V., 
C. 29,8) 983: 


APPLICATION OF THE CRIMINAL LAW OF ENGLAND. 


10. Criminal law of England applicable to Ontario.— 
The criminal law of England, as it existed on the seventeenth 
day of September, one thousand seven hundred and ninety-two, 
in so far as it has not been, repealed by any Act of the Parlia- 
ment of the United Kingdom having force of law in the pro- 
vince of Ontario, or by any Act of the Parliament of the late 
province of Upper Canada, or of the province of Canada, still 
having force of law, or by this Act or any other Act of the 
Parliament of Canada, and as altered, varied, modified or affect- 
ed by any such Act, shall be the criminal law of i province of 
Ontario. R.S., c. 144, s. 1. 


11. Criminal law of England applicable to British 
Columbia.—The criminal law of England as it existed on the 
nineteenth day of November, one thousand eight hundred and 
fifty-eight, in so far as it has not been repealed by any ordinary 
Act—still having the force of law—of the colony of British Co- 
lumbia, or the colony of Vancouver Island, passed before the 
union of the said colonies, or of the colony of British Columbia 
passed since such union, or by this Act or any other Act of the 
Parliament of Canada, and as altered, varied, modified or affect- 
ed by any such ordinance or Act, shall be the criminal law of 
the province of British Columbia. R.S., c. 144, s. 2. 


12. Criminal law of England applicable to Manitoba.— 
The criminal law of England as it existed on the fifteenth day 
of July, one thousand eight hundred and seventy, in so far as it 
is applicable to the province of Manitoba, and in so far as it 
has not been repealed, as to the Province, by any Act of the Par- 
liament of the United Kingdom, or by this Act or any other Act 
of the Parliament of Canada, and as altered, varied, modified or 
affected, as to the Province, by any such Act, shall be the crimi- 
nal law of the province of Manitoba. 51 V., ¢. 33, 8s. 1 
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EFFECT OF ACT ON REMEDIES. 


13. Civil remedy not suspended.—No civil remedy for any 
act or omission shall be suspended or affected by reason that 


such act or omission amounts to a criminal offence. 55-56 V., c. 
29, s. 534. : 


In the case of Paquet vs. Lavoie (1898), R.J.Q., 7 Q. B., 277, Blanchet, 
J., held that this section is not ‘‘criminal law’’ legislation, but legisla- 
tion dealing wiih civil rights and is ultra vires of the Federal Parlia- 
ment. 


Semble, the establishment of the English criminal law, by the Quebec 
Act (14° Geo. III, cap. 83 Imp.) in the Provinces of Ontario and Quebec 
having been effected by a legislative body having absolute jurisdiction 
over both civil and criminal law, it must be taken as having introduced 
in the Province of Quebec the English law with respect to the suspen- 
sion of civil remedies for criminal wrongs. 

See note in 6 C.C.C., p. 320. 


14. Distinction between felony and misdemeanor abol- 
ished.—The distinction between felony and misdemeanor is 
abolished, and proceedings in respect of all indictable offences, 


except so far as they are herein varied, shall be conducted in 
the same manner. 55-56 V., c. 29, s. 535. 


A provincial Statute .prior to Confederation, providing for the discharge 
from imprisonment in default of indictment of an accused person commit- 
ted for a “‘felony’’ will apply equally to cases which were misdemeanours 
before the abolition by the Criminal Code of Canada of the distinction 
between felony and misdemeanour. R, vs. Cameron (1897), 1 C. C. C., 169 
Que. 


See also R. v:. “Fox, 7° GC. C.«C., 457. 


15. When offence punishable under more than one Act 
or law.—Where an act or omission constitutes an offence, 
punishable on Summary conviction or on indictment, under two 
or more Acts, or both under an Act and at common law, the 
offender shall, unless the contrary intention appears, be liable to 
be prosecuted and punished under either or any of such Acts, 
or at common law, but shall not be liable to be punished twice 
for the same offence. 55-56 V., c. 29, s. 933. 

Ria vse Mason (1867), 17 UW... C.C. 2P?, 534. 


JUSTIFICATION OR EXCUSE. 


16. Common law rule in force.—All rules and principles 
of the common law which render any circumstances a justifica- 
tion or excuse for any act, or a defence to any charge, shall re- 
main in force and be applicable to any defence to a charge 
under this Act except in so far as they are hereby altered or are 
inconsistent herewith. 55-56 V., c. 29, s. 7. 


BE 


The common law is not abrogated by the Code, and will still be appli- 
cable in cases for which no provision has been made in the Code, as well 
to their prosecution as defence. Even in cases provided for by the Code, 
the common law jurisdiction as to crime is still operative except where 
there is a repugnancy in which event the Code will prevail. R. v. Cole, 
12 February, 1902, per Boyd, C. and Ferguson, J. 

See Brown & Hadley’s Com. 119. Marsh v. Loader, 11 W. R., 784. 

The defence of drunkenness comes under this section. 

Champerty is a criminal offence at common law. 

Meloche v. Deguire, 8 C. C. C., £9 (Supreme Court). 


17. Children under seven.—No person shall be convicted 
of any offence by reason of any act or omission of such person 
when under the age of seven years. 55-56 V., c. 29, Ss. 9. 


This is in accordance with the common law under which a child under 
the age of seven years is doli incapar and no evidence was admissible to 
rebut that presumption. Marsh y. Loader, 14 C. B. N. S§S., 535 


18. Children between seven and fourteen.—No person 
shall be convicted of an offence by reason of an act or omission 
of such person when of the age of seven, but under the age of 
fourteen years, unless he was competent to know the nature and 


consequences of his conduct, and to appreciate that it was wrong. 
basb6. V., c.. 29, s. 10. 


This is a rebuttable presumption of incapacity. It has been held that 
this section refers exclusively to the mental capacity necessary to distin- 
guish between right and wrong. R. v. Hartlen. 2 C. © C.. 12. 

See also R. v. Owen (1830), 4 C. & P., 236; Spigurnal’s,case, 1 Hale, 26; 
R vs. Brimilow (1839). 9 C. & P., 366; R. vs. Brine, (1900), 33 N. S. R., 
43; R. vs. Carvery, 11 C. C. C., 331. Cases collected in I Russel Cr. 109-112 

By Criminal Code, sec. 298, it is enacted that no one under the age of 
fourteen years can commit the offence of rape. 


19. Insanity.—No person shall be convicted of an offence 
by reason of an act done- or omitted by him when labouring 
under natural imbecility, or disease of the mind, to such an ex- 
tent as to render him incapable of appreciating the nature and 
quality of the act or omission, and of knowing that such an act 
or omission was wrong. 

2. Delusions.—A person labouring under specific delusions, 
but in other respects sane, shall not be acquitted on the ground 
of insanity, under the provisions hereinafter contained, unless 
the delusions caused him to believe in the existence of some 
state of things which, if it existed, would justify or excuse his 
act or omission. 

3. Presumption of sanity.—Every one shall be presumed to 
be sane at the time of doing or omitting to do any act until the 
contrary is proved. 55-56 V., c. 29, s. 11. 


12 


The three stages of the law regarding the recognition of insanity as an 
excuse for crime are well illustrated, respectivelv. by the following Cases: 
(4) R. vs. Arnold (1724), 16 St. Tr., 764; (2) R. vs. Bellingham (1812), I ‘‘Rus- 
sel on Crimes’’ 118; (3) R. vs. McNaghten (1843), 10 Cl. & F., 200. 

The present state of the law is that insanity is a good defence when it is 
shewn (1}, that the mind of the accused was amevted to such an extent 
that, at the time of the commission of the act complained of, he was not 
able to realize that he was doing wrong, or (2) that, though sane in other 
ways, he had certain delusions which caused him to imagine a condition 
of affairs, which, had it been so, would have justified his act. See R. v. 
Offerd -<€831) 5.0: & Pa 169s: Rive Oxford! 1840), SOC. -& (Pi 2550 Re V- 
Haynes (1859), 1 F. & F., 666; R. v. Townley (1863), 3 KF. & F., 839. 

“The delusions which indicate a defective insanity such as will relieve a 
person from criminal responsibility are delusions of the senses, or such 
as relate to facts or objects, not mere wrong notions or impressions, or 
of a moral nature; and the aberration must be mental, and not moral, to 
affect the intellect of the individual. It is not @nough that they shew a 
diseased or depraved state of mind, or an aberration of the moral feelings, 
and the sense of right and wrong being still, although is may be pervert- 
ed, yet not destroyed; and the theory of a moral insanity, or insanity of 
the moral feelings, while the sense of right and wrong remains, is not 
to be reconciled with the legal doctrine on the subject.”’ R. vy. Burton 
(USGS) Se Bye Be aie. 

In an accused person sets up insanitv as a ground of defence, the burden 
of proving that fact rests unon him. R: v. Layton (1849) 4 Cox -C. C.. 149. 
As to procedure on the trial of an indictment where this defence is raised, 
see Code secs. 966-970. 

Drunkenness does not constitute an excuse for crime. R. v. Pearson 
(1835), 2 Lewin C. C., 144. But its existence may be taken into consider- 
ation in determining the motive and general state of mind of the accused 
person. R. v. Gamlen (1858). 1 F. & F., 90; R: v. Meakin (1836). 7 C. & 
P., 297: R. v. Monkhouse (1849) 4 Cox C. C., 55; R. vy. Cruse (1838), 8 C. 
So PE ale Re NV NOOKeClsa2) fa rere Cou hG ueolo 

Delirium tremens, if it produces dementia rendering the person incap- 
able of distinguishing right from wrong while affected by it. is such 
insanity as will constitute a defence. R. v. Davis (1881), 14 Cox C. C. 
563. 


20. Compulsion by threats.—Except as hereinafter pro- 
vided, compulsion by threats of immediate death or grievous 
bodily harm from a person actually present at the commission 
of the offence shall be an excuse for the commission, by a per- 
son subject to such threats, and who believes such threats will 
be executed, and who is not a party to any association or con- 
spiracy, the being a party to which rendered him subject to 
compulsion, of any offence other than treason as defined by 
this Act, murder, piracy, offences deemed to be piracy, attemnt- 
ing to murder, assisting in rape, forcible abduction, robbery, 
causing grievous bodily harm, and arson. 55-56 V., c. 29, s. 12. 


See R. v. Dunnett, (1844), 1 Car. and K. 425: R. v. MeGrowther, 18 St. 
Trials, 394. Threats of future injury, or the command of any one not the 
husband of the offender, do not excuse the offence. Stephen’s Digest, 
art. 38 
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21. Compulsion of wife.——No presumption shall be made 
that a married woman committing an offence does so under 
compulsion because she commits it in the presence of her hus- 
band. 55-007 Ve) 6. 129;48-515: 


This abrogates the old Common Law rule. See R. v. Torpey 
(1871); 12 Gox C..C., 45: Brown y. Atty Gen. of -N. Z. (1898), A. C., 234; 
Rievie Dykes din lGox CoC 2. (7. : 

As to a husband or wife being an accessory after the fact in respect of 
an offence committed by the other of them, see Code sec. 71. 


22. Ignorance of the law.—The fact that an offender is 
ignorant of the law is not an excuse for any offence committed 
by him: 55-56 V., c. 29, s. 14. 


All persons are bound to know and obev the laws. R. vy. Mailloux, 3 
PuccsleyatNas:). 495 eho ve roodies 20°Unr C.rO!*-B..0399; 

Although ignorance of the law is not a defence, it constitutes a ground 
for an application to the ex-cutive for mercy. R. v. Madden. L. C. Jur., 
244. See also R. v. Esop (18386). 7 C. & P.. 456; Lanez and Sattler’s case 
(1858), D. & B.’s Crown cases, 525; R. v. Bailey (799), Russ & Ryan, 1. 


23. Execution of sentence.—Every ministerial officer of 
any court authorized to execute a lawful sentence, and every 
gaoler, and every person lawfully assisting such ministerial 
officer or gaoler, is justified in executing such sentence. 55-56 
Vinee cones.» ls). 


This section affords an illustration of homicide which is not criminal. 


24. Execution of process.—Every ministerial officer of any 
court duly authorized to execute any lawful process of such 
court. whether of a civil or criminal nature, and every person 
lawfullv assisting him, is justified in executing the same. 

2. Gaoler.—Every gaoler who is required under such process 
to receive and detain any person is justified in receiving and 
detaining him. 55-56 .V., c. 29, s. 16. 


As to irregular process, see sec. 29. 


25. Execution of warrants.—Every one duly authorized 
to execute a lawful warrant issued by any court or justice of 
the peace or other person having jurisdiction to issue such war- 
rant, and every person lawfully assisting him, is justified in ex- 
ecuting such warrant. 

2. Gaoler.—Every gaoler who is required under such warrant 
to receive and detain any person is justified in receiving and de- 
fans shine. §5-505-V.; 6.295 si17, 


It has heen he!td that in the execution of a criminal] process the officer 
charged therewith may. when necessary. break the outer decor of the 
house. Harvey v. Harvey (1884) L. R., 26 C. D., 644, 
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A prosecution under the ‘‘Canada Temperance Act,’ is a criminal mat- 
ter. R. v. Calhoun (1888). 20 N. S R. 295: Messenger y, Parker (1885), 
18 N.S. R., 237; Vanasse v. Trask (1894), 27 N. S. R., 329. 

By Code sec. 661 everv warrant authorized by this Act may be issued 
and executed on a Sunday or statutory holiday. 

To constitute an arrest, the panty need not be touched by the officer, it 
being sufficient if he is commanded to give himself up and does so. z 
Bishop Cr. Law 33. 


26. Execution of erreneons sentence or process.—If a 
sentence is passed or process issued by a court having jurisdic- 
tion under any circumstances to pass the sentence or issue such 
process, or if a warrant is issued by a court. justice or person 
having jurisdiction under any circumstances to issue the war- 
rant, the sentence passed or process or warrant issued shall be 
sufficient to justify the officer or person thereby authorized, to 
execute the same, and every gaoler and person lawfully assisting 
in executing or carrying out such sentence. process or warrant, 
although the court passing the sentence or issuing the process 
had not in the particular case authority to pass the sentence or 
to issue the process, or although the court, justice or other per- 
son in the particular case had no jurisdiction to issue, or exceed- 
ed its or his jurisdiction in issuing, the warrant, or was, at the 
time when such sentence was passed or process or warrant issu- 
ed, out of the district in or for which such court, justice or per- 
£0n was entitled to act. 55-56 V., c. 29, s. 18. 


A search warrant affords absolute justification to the officer executing it 
if it has been issued by competent authority and is valid on its face. 
although the warrant may in fact be bad, and although it be set aside 
by reason of a failure to comvly with legal requirements. Sleeth v. 
Hurlbert ((1896),.-3 ©. C: GC. 197... See alco Phillips v. Byron (721). 2 
Strange. 509: Parsons v. Lioyd, 2 Wm. RI! &45: R-v. Harrison (1812), 15 
East 615, note d.; Codrington v. Lloyd (1839), 8 A. & E., 449. 


27. Sentence or process without jurisdiction.—Every 
Officer, gaoler or person executing any sentence, process or 
warrant, and every person lawfully assisting such officer, gaoler 
or person, shall be protected from criminal responsibility if he 
acts in good faith under the belief that the sentence or process 
was that of a court having jurisdiction, or that the warrant was 
that of a court, justice or other person having authority to 
issue warrants, and if it be proved that fhe person passing the 
sentence or issuing the process acted as a court under colour of 
having some appointment or commission lawfully authorizing 
him to so act, or that the person issuing the warrant acted as 
a court, justice or other person having such authority, although 
in fact such appointment or commission did not exist or had 
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expired, or although in fact the court or the person passing the 
sentence or issuing the process was not the court or the person 
authorized by the commission to act, or the person issuing the 
warrant was not duly authorized so to act. 55-56 V., c. 29, s. 19. 


28. Arresting wrong person.—Every one duly authorized 
to execute a warrant to arrest, who thereupon arrests a person, 
believing in good faith and on reasonable and probable grounds 
that he is the person named in the warrant, shall be protected 
from criminal responsibility to the same extent and subject to 
the same provisions as if the person arrested had been the per- 
son named in the warrant. 


2. Assisting in such arrest.—Every one wiied on to assist 
the person making such arrest, and believing that the person in 
whose arrest he is called on to assist is the person for whose ar- 
rest the warrant is issued, and every gaoler who is required to re- 
ceive and detain such person, shall be protected to the same ex- 
tent and subject to the same provisions as if the arrested person 
had been the person named in the warrant. 55-56 V., c. 29, s. 29. 


The right of civil action for the wrongful arrest is not affected by this 
section. 


At Common Law, a constable executing a warrant would have been 
liable, if he arrested a person other than the one described in the war- 
rant, even if the former should be the one whom it was wished to arrest. 
But an officer arresting for felony was justified, when no warrant was is- 
sued, even if by mistake he took the wrong person into custody. See 
Hore v.. Bush, 1 M. & Gr., 775: R: v. Hood. (1830), Moody’s C. C. R., 281. 


29. Irregular warrant or process.—Every one acting 
under a warrant or process which is bad in law on account of 
some defect in substance or in form apparent on the face of it, 
if he in good faith and without culpable ignorance and negli-+ 
gence believes that the warrant or process is good in law, shall 
be protected from criminal responsibility to the same extent and 
subject to the same provisions as if the warrant or process were 


good in law, and ignorance of the law shall in such case be an 
excuse. 


2. Question of law.—It shall be a question of law whether 
the facts of which there is evidence may or may not constitute 
culpable ignorance or negligence in the belief of such person 
that the warrant or process is good in law. 55-56 V., c. 29, s. 21. 


This section, as well as secs. 27 and 28, refers only to the criminal res- 
ponsibility for the unlawful act. Where sec. 26 applies, the process is @ 
justification, and neither civil nor criminal responsibility accrues, 

See Gaul v. Township of Ellice (1902), 6 C. ©. C., 15. 


30. Arrest by peace officer.—Every peace officer who, on 
reasonable and probable grounds, believes that an offence for 
which the offender may be arrested. without warrant has been 
committed, whether it has been committed or not, and who, on 
reasonable and probable grounds, believes that any person has 
committed that offence, is justified in arresting such person 
without warrant, whether such person is guilty or not. 65-56 V., 
C4. 295-822. 


This section not only justifies (i. e., protects from criminal/or civil pro- 
ceedings the officer making the arrest), but also authorizes the arrest; and 
it applies to cases in which only a peace officer may arrest without a war- 
rant, aS Well as those where it can be made by others without a warrant. 

But a justice of the peace who issues a warrant illegally without having 
received a sworn information is liable in trespass for the arrest made 
thereunder, and he cannot under this section justify the fact that he or- 
dered a constable to make the arrest bv showing that he had a reasonable 
suspicion that an offence had been committed. -McGinnis y. Dafoe (1896), 
3. °C. Gy (Cs, * 189; 

But though the arrest is thus made under an invalid warrant. jurisdic- 
tion attaches to the magistrate as soon as the person arrested is brought 
before him, and a subsequent commitment will be maintained. McGinnis 
v. Dafoe. supra. See also R. v. Hughes (1879). L. R., 4 Q. B. D., 614; 
Re Maitby (1881). I. R.. 7.0. B. D., 18 at nage 28 Grey. v. Commission- 
ers’ of: Customs (1884); 48 J. P:; 348: Riv. Cloutier. (1898), 92> Cs.Cy -C . 43: 
Mousseau v. City of Montreal (1898), Q@. R., 12 S. C.. 61;.R. v. Sabeans 
(L903) ae Te. CKO ee 4983 


31. Persons assisting peace officer—Every one called 
uron to assist a peace officer in the arrest of a person suspected 
of having committed such offence is justified in assisting, if he 
knows that the person calling on him for assistance is a peace 
officer, and does not know that there is no reasonable ground for 
the suspicion. 55-56 V., c. 29, s. 23. 


As to what is ‘‘reasonable ground for the suspicion,’’ see Allen v. 
Wright.» (1888), -8 ©.) & Pz; 522; Leetesv. Harte (1868); I. 4R.,° 38°C. PA 322: 


32. Arrest of persons found committing offence.—Every 
one is justified in arresting without warrant any person whom he 
finds committing any offence, for which the offender may be 
arrested without warrant or may be arrested when found com- 
mitting. 55-56 V., c. 29, s. 24. 


33. Arrest after commission of certain offences.—If any 
offence for which the offender may be arresied without war- 
rant has been committed, any one who, on reasonable and pro- 
bable grounds, believes that any person is guilty of that offence 
is justified in arresting him without warrant, whether such per- 
sOn is guilty or not. 55-56 V., c, 29, s, 25. 
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See Jordan y. eae (1898). 31 N. S. R., 129; McKenzie v. Gibson 
(1851), 8 U. C. Q. 100; R. v. McLean (1901), 5 C. C. C., 


34. Arrest ee night.—Every one is protected from cri- 
minal responsibility. for arresting ~ without warrant any person 
whom he, on reasonable and probable grounds, believes he finds 


committing by night any offence for which the offender may be 
arrested without warrant. 55-56 V., c. 29, s. 26. 


For a list of the offences for which the offender found in the act of com- 
mitting may be arrested without warrant, see secs. 646-652. 


“Found committing’ means (1) either actually discovering the person in 
the commission of the offence, or (2) immediately or continuously pursu- 
ing him from the time he is seen committing the offence (even if seen by a 
person other than the one pursuing) until he is captured. R. v. Curran. 
(1828), 3 C. & P., 397; Hanway v. Boultbee (1830), 1 M. & R., 15; R. v. 
Howarth (1828), Moody’s C. C. R- 207. 

35. While committing offemce.—Every peace officer is 


justified in arresting without warrant any person whom he finds 
committing any offence. 55-56 V., c. 29, s. 27. 


36. By night.—Every one is justified in arresting without 
warrant any person whom he finds by night committing any 
offence. 

2. Loitering by night.—Every peace officer is justified in 
arresting without warrant any person whom he finds lying or 
loitering in any highway, yard or other place by night, and 
whom he has good cause to suspect of having committed or being 


about to commit any offence for which an offender may be ar- 
rested without warrant. 55-56 V., c. 29, s. 28. 


According to sec. 2 (28) night or night-time is the interval between 9 
o’clock in the evening, and 6 o’clock the following morning. 

37. Arrest during flight.—Every one is protected from 
criminal responsibility for arresting without warrant any per- 
son whom he, on reasonable and probable grounds, believes to 
have committed an offence and to be escaping from and to be 
freshly pursued by those whom he, on reasonable and probable 


grounds, believes to have lawful authority to arrest that person 
for such offence. 55-56 V., c. 29, s. 29. 


A person doing the act mentioned in this section is protected from crim- 


inal responsibility, put he will still be liable to a civil action, if he has 
made an error in making the arrest. 


The fact of the flight of the accused is a circumstance in the chain of 
evidence from which guilt may be inferred, unless it appear that the act 
was for another reason. Lawson’s Presumptive Ey., 2nd ed., 619. 

38. Statutory power of arrest.—Nothing in this Act shall 
take away or diminish any authority given by any Act in force 
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for the time being to arrest, detain or put any restraint on any 
person. 55-56 V., -c. .29; s.- 30. 


39. Force in executing warrant, process or sentence.— 
Every one executing any sentence, warrant or process, or in 
making any arrest, and every one lawfully assisting him, is justi- 
fied, or protected from criminal, responsibility, as the case may 
be, in using such force as may be necessary to overcome any 
force used in resisting such execution or arrest, unless the sen- 
tence,: process or warrant can be executed or the arrest effected by 


reasonable means in a less violent manner. 55-56 V., c 29, s. 31- 


Where an officer of justice is resisted in the legal execution of his duty 
he may repel force by force, and if in doing so he kills the party resist- 
ing him, it is justifiable homicide. Archbold’s Cr. Plead. (1900), 778; 1 
Hale, 494; R. v. Porter, 12 Cox C. C., 444. 

See Code sec. 167, as to neglect to aid peace officers in arresting offend- 
ers when required to do so. 


40. Duty of person arresting.—It is the duty of every 
one executing any process or warrant to have it with him, and 
to produce it if required. 

2. Notice.—It is the duty of every one arresting another, 
whether with or without warrant, to give notice, where practi- 
cable, of the process or warrant under which he acts, or of the 
cause of the arrest. 

3. Failure in duty.—A failure to fulfil either of the two 
duties last mentioned shall not of itself deprive the person execut 


ing the process or warrant, or his assistants, or the person 


arresting, of protection from criminal responsibility, but shall 
be relevant to the inquiry whether the process or warrant might 


not have been executed, or the arrest effected, by reasonable 


means in a less violent manner. 55-56 V., c. 29, s. 32. 


Manner of arrest:—Chinn y. Morris. 2 C. & P., 361; Pocock vy. Moore, 
Ry. & M., 321; McIntosh vy. Demeray, 5 U. C. Q. B., 348. Ex parte Doherty, 
ba@oa-C: CG... 94 

Right of search:—Mayer v. Vaughan (1902), 6 C. C. C., 68. 


41. Peace officer preventing escape.—Every peace officer 
proceeding lawfully to arrest, with or without warrant, any per- 
son for any offence for which the offender may be arrested with- 
out warrant, and every one lawfully assisting in such arrest, is 
justified, if the person to be arrested takes to flight to avoid ar- 
rest, in using such force as may be necessary to prevent his 
escape by such flight, unless such escape can be prevented by 
reasonable means in a Jess violent manner. 55-56 V., ¢. 29, 8. 33, 
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42. Private person preventing escape.—Hvery private 
person proceeding lawfully to arrest without warrant any per- 
son for any offence for which the offender may be arrested with- 
out warrant is justified, if the person to be arrested takes to 
flight to avoid arrest, in using such force as may be necessary to 
prevent his escape by flight, unless such escape can be prevented 
by reasonable means in a less violent manner, if such force is 
neither intended nor likely to cause death or grievous bodily 
harm. 55-56 V., c. 29, s. 34. 


A peace officer may attempt to shoot an offender who is escaping, but 
a private person may not: the latter being only justified in using such 
force as is not likely to result either in death or in grievous bodily harm, 

43. Preventing escape in other cases.—Every one pro- 
ceeding lawfully to arrest any person for any cause other than an 
offence in the last section mentioned is justified, if the person to 
be arrested takes to flight to avoid arrest, in using such force as 
may be necessary to prevent his escape by flight, unless such 
escape can be prevented by reasonable means in a less violent 
manner, if such force is neither intended nor likely to cause 
death or grievous bodily harm. 55-56 V., c. 29, s. 35. 


44. Preventing escape or rescue of arrested person.— 
Every one who has lawfully arrested any person for any offence 
for which the offender may be arrested without warrant is pro- 
tected from criminal responsibility in using such force in order 
to prevent the rescue or escape of the person arrested as he be- 
lives, on reasonable grounds, to be necessary for that purpose 
55-56 V., c. 29, s. 36. 


See Archbold’s Cr. Plead. (1900), 852. 


45. Idem.—Every one who has lawfully arrested any per- 
son for any cause other than an offence for which the offender 
may be arrested without warrant is protected from criminal 
responsibility in using such force in order to prevent his escape or 
rescue as he believes, on reasonable grounds, to be necessary 
for that purpose, if such force is neither intended nor likely to 
cause death or grievous bodily harm. 55-56 V., c. 29, s. 37. 


46. Preventing breach of peace.—Every one who _ wit- 
nesses a breach of the peace is justified in interfering to pre- 
vent its continuance or renewal and may detain any person com- 
mitting or about to join in or renew such breach of the peace, 
in order to give him into the custody of a peace officer, if the 
person interfering uses no more force than is reasonably neces- 
sary for preventing the continuance or renewal of such breach 
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of the peace, or tnan is reasonably proportioned to the danger to 
be apprehended from the continuance or renewal of such breach 
of the peace. 55-56 V., c. 29, s. 38. 


47. Arrest in such case.—Every peace officer who witnesses 
a breach of the peace, and every person lawfully assisting him, 
is justified in arresting any one whom he finds committing such 
breach of the peace, or whom he, on reasonable and probable 
grounds, believes to be about to join in or renew such breach of 
the peace. ; 

2. Giving person in charge.—Every peace officer is justified 
in receiving into custody any person given into his charge as 
having been a party to a breach of the peace ‘by one who has, or 
whom such peace officer, upon reasonable and probable grounds, 
believes to have, witnessed such breach of the peace. 55-56 V., 
C229; Seog: 


A justice of the peace may apprehend. or cause to be apprehended by @ 
verbal order merely, any person committing a breach of the peace in his 
presence. 2 Hale, 86. A constable may also arrest for a breach of the 
peace committed in his presence. 1 Hale, 587. 

A private person cannot of his own authority arrest another for a bare 
breach of the peace after it is over. 3 Hawkins, P. C., 164. 


48. Suppression of riot by magistrate.—Every sheriff, de- 
puty sheriff, mayor or other head officer or acting head officer of 
any county, city, town or district, and every magistrate and 
justice of the peace, is justified in using, and ordering to be used, 
and every peace officer is justified in using, such force as he, in 
good faith, and on reasonable and probable grounds, believes to 
be necessary to suppress a riot, and as is not disproportioned to 
the danger which he, on reasonable and probable grounds, be- 


lieves to be apprehended from the continuance of the riot. 55-56 
V., ¢. 29, s. 40. 


See for definition of Riot, Code sec. 88. 
The neglect of a peace officer ito do his duty in suppressing a riot is an 


indictable offence under Code sec., 94. 

49. Suppression of riot by persons commanded there- 
to.—-Every one, whether subject to military Jaw-or not. acting in 
good faith in obedience to orders given by any sheriff, deputy 
sheriff, mayor or other head officer or acting head officer of any 
county, city, town or district, or by any magistrate or justice, for 
the suppression of a riot, is justified in obeying the orders so 
given unless such orders are manifestly unlawful, and is pro- 
tected from criminal responsibility in using such force as he, on 
reasonable and probable grounds, believes to be necessary for 
carrying into effect such orders, 
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2. Question of law.—It shall be a question of law whether 
any particular order is manifestly unlawful or not. 55-56 V., ec. 
29, 8. 41, 


Magistrates may call upon all subjects to render assistance when a riot 


occurs, and the latter may be given firearms for that purpose. R. v. 
Pinney, 5 C. & P., 261. 


A person who omits to assist any sheriff, or peace officer in suppress- 
ing a riot is guilty of an indictable offence under sec. 95. 

50. Suppression of riot by persons apprehending 
serious mischief.—Every one, whether subject to military law 
or not, who in good faith and on reasonable and probable 
grounds believes that serious mischief will arise from a riot be- 
fore there is time to procure the intervention of any of the 
authorities aforesaid, is justified in using such force as he, in 
good faith and on reasonable and probable grounds,’ believes to 
be necessary for the suppression of such riot, and as is not dis- 
proportioned to the danger which he, on reasonable grounds, be- 
lieves to be apprehended from the continuance of the riot. 55-56 
Ve, Cr 29, (8; 42 


See at Common Law, Phillips v. Eyre, L. R., 6 Q. B., 15. 


51. Protection of persons subject to military law.— 
Every one who is bound by military law to obey the lawful 
command of his superior officer is justified in obeying any com- 
mand given him by his superior officer for the suppression of a 
riot, unless such order is manifestly unlawful. 

2. Question of law.—It shall be a question of law whether 
any particular order is manifestly unlawful or not. 55-56 V., c. 
29, s. 43. 


See Code sec. 91, 92 and 93. 


52. Use of force.—Every one is justified in using such force 
as may be reasonably necessary in order,— 

(a) To prevent commission of offence.—To prevent the 
commission of any offence for which, if committed, the offender 
might be arrested without warrant, and the commission of which 
would be likely to cause immediate and serious injury to the 
person or property of any one; or, 

(b) Act amounting to offence.—To prevent any act being 
done which he, on reasonable grounds, believes would, if com- 
mitted, amount to any such offence. 55-56 V., c. 29, s. 44. 


See R. v. Bourne, 5 C. & P., 120; R. v. Rose, 15 Cox C. Cr, 540: 


53, Extent justified.—Every one unlawfully assaulted, not 
having provoked such assault, is justified in repelling force by 
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force, if the force he uses is not meant to cause death or grievous 


bodily harm, and is no more than is necessary for the purpose 
of self-defence. 


2. Every one so assaulted is justified, though he causes death 
or grievous bodily harm, if he causes it under reasonable appre- 
hension of death or grievous bodily harm from the violence with 
which the assault was originally made or with which the assailant 
pursues his purpose, and if he believes, on reasonable grounds, 
that he cannot otherwise preserve himself from death or grie- 
vous bodily harm. 55-56 V., c. 29, s. 45. 


The provocation may be given by blows, words or gestures, sec. 54 (2). 

It is a good defence in justification, even of a wounding or maiming, 
to prove that the prosecutor assaulted or beat the defendant first, and that 
the defendant committed the alleged battery merely in his own defence. 
Archbold’s Cr. Plead. (1900), 802. The difficulty arises in drawing the line 
- between mere self-defence and fighting. R. v. Knock, 14 Cox C. C., 1. 

A husband may justify a battery in defence of his wife, a wife in de- 
fence of her husband, a parent in defence of his child, a child in defence 
of his parent, a master in defence of his Servant, and a servant in de- 
fence of his master. 1 Hawkins P. C. cap. 60, secs. 28, 24. 

See also R. v. Theriault (1894), 2 C. C. C., 444; R. vy. Smith (1837), 8 
C:.& P., 160; BR: vy. Bull (1839), 9 C.0& P, 22;-R- v. Driscoll, Cr & M. 214. 


54. Self defence in case of aggression.—Every one who 
has without justification assaulted another, or has provoked an 
assault from that other, may nevertheless justify force subsequent 
to such assault, if he uses such force under reasonable apprehen- 
sion of death or grievous bodily harm from the violence of the 
person first assaulted or provoked, and inthe belief, on reasonab’‘e- 
grounds, that it is necessary for his own preservation from death 
or grievous bodily harm, if he did not commence the assault with 
intent to kill or do grievous bodily harm, and did not endeavour, 
at any time before the necessity for preserving himself arose, 
to kill or do grievous bodily harm, and if before such necessity 
arose, he declined further conflict, and quitted or retreated from 
it as far as was practicable. 

2. Provecation.—Provocation, within the meaning of this 


and the last preceding section, may be given by blows, words or 
gestures. 55-56 V., c. 29, s. 46. 


A provccation given by mere words or gestures may be euch as will re- 
duce homicide to manslaughter. 

In R. v. Rothwell (1871). 12 Cox C. C., 145.. Blackburn, iP said: ‘“‘As a 
general rule of law, no provocation of words will reduce the crime of 
murder to that of manslaughter; but under special circumstances there 
may be such a provocation of words as will have that effect; for instance. 
if the husband suddenly hearing from his wife that she had committed 
adultery, and he having no idea of such a thing before, were, thereupon, 
to kill her, it might be manslaughter, But the crime of homicide will 
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only be reduced to manslaughter when the person receiving the provoca- 
tion, acts upon it immediately. If some time is allowed to elapse between 
the receiving of the provocation and the commission of the deed, it will 
be presumed that the person committed the deed not under stress of such 
Provocation, but with malice and with the intention to kill; and in such 
@ case he would be guilty of murder,”’ 

Mev. Kirkham, *(1S37),°8'C. & P., 115; BR. v,. Smith, (1837);.18 .C., @, PB. 
160; R. v. Kelly, (1848), 2 C. & K., 814; R. vy. Shaw (1834), 6 C. & P., 372. 


55. Prevention of insulting assault.—Every one is justifi- 
ed in using force in defence of his own person, or that of any 
one under his protection, from an assault accompanied with in- 
sult, if he uses no more force than is necessary to prevent such 
assault, or the repetition of it. 

2. Disproportionate hurt not justified —This section 
shall not justify the wilful infliction of any hurt or mischief 
disproportionate to the insult which the force used was intended 
to prevent. 55-56 V., c. 29, s. 47. 


56. Defence of movable property.—Every one who is in 
peaceable possession of any movable property or thing, and every 
one lawfully assisting him, is justified in resisting the taking of 
such thing by any trespasser, or in retaking it from such tres- 
passer, if in either case he does not strike or do bodily harm to 
such trespasser. 

2. Assault by trespasser.—If, after any one, being in peace- 
able possession as aforesaid, has laid hands upon any such 
thing, such trespasser persists in attempting to keep it or to 
take it from the possessor, or from any one lawfully assisting 
him, the trespasser shall be deemed to commit an assault with- 
out justification or provocation. 55-56 V., c. 29, s. 48. 

In the case of trespass in taking goods, the owner may justify beating 
the trespasser in order to make him desist. 1 Hale, 486; R. v. Wild, 2 
Lewin C. C., 214. 

57. Defence with claim of right.—Every one who is in 
peaceable possession of any moveable property or thing under a 
claim of right, and every one acting under his authority, is pro- 
tected from criminal responsibility for defending such possession, 
even against a person entitled by law to the possession of such 
property or thing, if he uses no more force than is necessary. 
55-56 V., c. 29, s. 49. 


58. Defence without claim of right.—Every one who is in 
peaceable possession of any moveable property or thing, but 
neither claims right thereto nor acts under the authority of a 
person claiming right thereto, is neither justified nor protected 
from criminal responsibility for defending his possession against 
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a person entitled by law to the possession of such property or 
thing. 55-56 V., c. 29, s. 50. 


59. Defence of dwelling house.—Every one who is in 
peaceable possession of a dwelling-house, and every one lawfully 
assisting him or acting by his authority, is justified in using 
such force as is necessary to prevent the forcible breaking 
and entering of such dwelling-house, either by night or day, by 


any person with the intent to commit any indictable offence 
therein. 55:56.V.,c. 29, 's: 51. 


Dwelling house is defined by sec. 335 (e.) See also Archbold Cr. Evid. 
(1900), 593; R. v. Westwood, R. & R., 495. 


It has been held that a guest in a house is justified in defending the 
house. Curtis v. Hubbard, 4 Hill, N. Y., 487; Cooper’s Case, Cro. Car., 544. 
60. Same at night.—Every one who is in peaceable posses- 
sion of a dwelling-house, and every one lawfully assisting him 
or acting by his authority, is justified in using such force as is 
necessary to prevent the forcible breaking and entering of such 
dweiling-house by night by any person, if he believes, on reason- 
able and probable grounds, that such breaking and entering is 
attempted with the intent to commit any indictable offence there- 
in. 55-56 °V., ¢. 29, °s. 52. 


The mere threat of parties standing outside of a dwelling house that 
they will break in, does not justify the householder in shooting at and 
wounding them, unless the householder has first warned them to desist 
and depart or that he would fire. Spires v. Barrick, 14 U. C. Q. B., 420. 


61. Defence of real property.—Every one who is in peace- 
able possession of any house or land, or other real property, and 
every one lawfully assisting him or acting by his authority, is 
justified in using force to prevent any person from trespassing 
on such property, or to remove him therefrom, if he uses no more 
force than is necessary. 

2. Assault by trespasser.—If such trespasser resists such 
attempt to prevent his entry or to remove him such trespasser 
shall be deemed to commit an assault without justification or 
provocation. 55-56. V., c. 29, s. 53. 


If A., a trespasser, enters B.’s house and refuses to leave, B. has a 
right to remove A. by force, but not to kick or strike him unless the force 
used to remove him be necessary. Wild’s Case, 2 Lewin C. C., 214. But 
if the trespasser resists such force, the householder may use any degree 


of force necessary to defend himself and to remove the trespasser from 
the house. 1 Hale P. C., 486. 


See also Hinchcliffe’s case (1823), 1 Lewin C. C., 161. 
62. Assertion of right to house or land.—Every one is 
justified in peaceably entering in the daytime to take possession 
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of any house or land to the possession of which ‘he, or some per- 
g0n under whose authority he acts, is lawfully entitled. 

2. Assault in case of lawful entry.—If any person, not 
having or acting under the authority of one having peaceable 
possession of any such house or land with a claim of right, as- 
saults any one peaceably entering as aforesaid, for the purpose 
of making him desist from such entry, such assault shall be_ 
deemed to be without justification or provocation. 


3. Trespasser provoking.—If any person having peaceable 
possession of such house or land with a claim of right, or any 
person acting by his authority, assaults any one entering as afore- 
said, for the purpose of making him desist from such entry, 
such assault shall be deemed to be provoked by the person enter- 
ing. “Je-00. V..,°C. 29;. 8. 04. 


63. Correction of child by force.—It is lawful for every 
parent, or person in the place of a parent, schoolmaster or mas- 
ter, to use force by way of correction towards any child, pupil 
or apprentice under his care, provided that such force is reason- 
able under the circumstances. 55-56 V., c. 29, s. 55. 


See R. vy. Conner (1836), 7 C. & P., 488; R. vy. Cheeseman, (1836), 7 C. & 
Pepe400; | Lt. ave opleya(1860).0 2 be & H. 2025 R. v. Robinson, 7 'C. C, C., 
f23 Bs viieGaulk 18)-C.-C, -C.,/ 178 


64. Master of ship.—It is lawful for the master or officer 
in command of a ship on a voyage to use force for the purpose 
of maintaining good order and discipline on board of his ship, 
provided that he believes, on reasonable grounds, that such force 
is necessary, and provided also that the force used is reasonable 
in degree. 55-56 V., c. 29, s. 56. 


This includes the right of the master to inflict reasonable corporal 
punishment at sea on seamen for disobeying orders. The Agincourt, 1 
Hagg, 271; Lamb y. Burnett, 1 Cr. & J.,- 291. 


65. Surgical operations.—HEvery one is protected from cri- 
minal responsibility fon performing with reasonable care and 
skill any surgical operation upon any person for his benefit, pro- 
vided that performing the operation was reasonable, having re- 
gard to the patient’s state at the time, and to all the circum- 
stances of the case. 55-56 V., c. 29, s. 57. 


See Code sec. 246. 

It must appear that there was gross ignorance or inattention to human 
Bad ome ee Ol ate a Ou... 425. 

See also R. vy. Spiller, 5 C. & P., 338; R. v. Ferguson, 1 Lewin, C. C., 

it 


66. Excess.—Every one authorized by law to use force is cri- 
minally responsible for any excess, according to the nature and 
quality of the act which constitutes the excess. 55-56 V., c. 29, 
5. 58. 


Ror Vig Gallon Ga. steed) heal 152 


67. Consent to death.—No one has a right to consent to the 
infliction of death upon himself. 

2. Causing death with consent.—If such consent is given, 
it shall have no effect upon the criminal responsibility of any 
person by whom such death may be caused. 55-56 V., c. 29, s. 59. 


It is uncertain to what extent any person has a Tight to consent to his 
being put in danger of death or bodily harm by the act of another. 
Burbidge Cr. Law, 201. See also R. vy. Jessop, 16 Cox C. C., 204. 

68. Obedience to “de facto” law.—Every one is protected 
from criminal responsibility for any act done in obedience to the 
laws for the time being, made and enforced by those in posses- 
sion de facto of the sovereign power in and over the place where 
the act is done. 55-56 V., c. 29, s. 60. 


PARTIES TO OFFENCES. 


69. Who parties to offenmce.—HEvery one is a party to and 
guilty of an offence who,— 

(a) actually commits it; or, 

(b) does or omits an act for the purpose of aiding any per- 
son to commit the offence; or, 

(c) abets any person in commission of the offence; or, 

(d) counsels or procures any person to commit the offence. 

2. Common intention by several persons.—If several per- 
sons form a common intention to prosecute any unlawful pur- 
pose, and to assist each other therein, each of them is a party to. 
every offence committed by any one of them in the prosecution 
of such common purpose, the commission of which offence was, 
or ought to have been known to beaprobable consequence ofthe 
prosecution of such common purpose. 55-56 V., c. 29, s. 61. 


By this and the following section accessories before the fact and aid- 
ers and abettors are declared to be guilty of the offence itself, and may 
be charged as principals in tthe first degree. As to accessories after the 
fact, see sec. 71. As to aiding and abetting suicide, See sec. 269. 

To make a person an “aider and abettor’’ he must have been present 
either actually or constructively. 

An ‘‘accessory’’ is one who takes an active, but subordinate part. 

An ‘‘accomplice’’ seems to imply one who not only takes an active part, 
but positively aids in the accomplishment or completion of tha crime. 

R.<¥e, ‘Smith’ = (1876) "38" Ui. "C7 2Q. Be F218 S227. 
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Seetalsa Rev. Lioyd=G890), 19 “OL Ri, 352; R.“v. Roy; 38 C. -C;-C., . 472; 
Resivas peparie., 10 2C,. Ci Cr, 2985" R. vy. Hinnessey, 10 Ci °C. ..C., 347; R. Vv: 
Harkness 7o10) “Cin Cx Co 1938; 

As to jcint indictment of abetior and principal, seé R. v. Burton, 138 
Gorn CreCn nue eRe emails. oO Coe. C7 a 3b4: 


70. Person counselling offence.—Every one who counsels 
or procures another person to be a party to an offence of which 
that person is afterwards guilty, is a party to that offence, al- 
though it may be committed in a way different from that which 
was counselled or suggested. 

2. Idem.—Every one who counsels or procures another to be 
a party to an offence is a party to every offence which that 
other commits in consequence of such counselling or procuring, 
and which the person counselling or procuring knew, or ought to 
have known, to be likely to be committed in consequence of such 
counselling or procuring. 55-56 V., c. 29, s. 62. 


This and the preceding section abolish the common law distinction 
batween principals and accessories before the fact. All are now principals, 
whether or not they are actual perpetrators of the crime. : 

A person who, with a guilty knowledge, assists a thief in concealing 
money, thereby ‘‘aids and abets’’ the thief, although be took no part in 
the theft itself, and he may therefore be convicted as a principal under 
sec. 69 (Cc). 

Reaves Campbeiien (ssn ecw oe Cada, 

But aid rendered to a person after the former has committed the 
crime, does not make the person so giving the assistance Hable as a prin- 
cipal unless he participated in what is really a continuation or comple- 
tion of the offence. 

R. v. Graham (1898), 2 C. C. C., 388. 

If a person is an actual aider and abettor of a theft, he cannot be 
convicted of the offence of having subsequently received the goods stolen. 
R. v. Hodge (898), 2 C; Cc. C., 350; R. v. Evans (1856)), 7 Cox C. C., 151; 
R. v. Perkins (1852), 2 Denison’s C. C., 459. : 

But the mere fact that he counselled and procured the commission of 
the theft, and is thus liable to be convicted as a principal, under sec. 
69, is no bar to his conviction for having received the goods knowing 
them to have been stolen. R. v. Hodge, supra. 

A’s sister, who lived in his house with him, but did not pay anything 
for rent or board, kept a liquor shop in the house, contrary to the pro- 
visions of the Canada Temperance Act. A was aware of this fact, but he 
did not receive any profit from ithe business. A was convicted as a prin- 
cipal. 

Ex parte McCormack (1894). 32 N. B. R.. 272. See also Ex parte William 
Kelly, Ex parte Ellen Kelly (1894), 32 N. B. R., 268. 

A broker who merely, acts as such for two parties, one a buyer and the 
other a seller. without having any pecuniary interest in the transaction 
beyond his fixed commission, and without any guilty knowledge on his 
part cif the intention of the parties to gamble in stocks) or merchandise, 
is not guilty, under this section, of being an accessory to the commission 
o the offences specified in sec. 231. R. v. Dowd (1899), R. J. Q., 178. GC. 


A person who rents his house to another, knowing that the latter in- 
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tends to maintain it as a common bawly house, thereby assists another 
to commit an indictable offence, and may therefore be convicted as a prin- 
cipal offender. 


FUEV.-n OY. (1900) Fes. Cre Or Oe 


71. Accessory after the fact.—An accessory after the fact 
to an offence is one who receives, comforts or assists any one 
who has been a party to such offence in order to enable him to 
escape, knowing him to have been a party thereto. . 

2. Husband or wife.—No married person whose husband or 
wife has been a party to an offence shall become an accessory 
after the fact thereto by receiving, comforting or assisting the 
other of them, and no married woman whose husband has been 
a party to an offence shall become an accessory after the fact 
thereto, by receiving, comforting or assisting! in his presence and 
by his authority any other person who has been a party to such 
offence in order to enable her husband or such other person to 
escape: “55-56 "V.; c. 29, 5. 63. 


At common law, the term accessory after the fact only applied to felo- 
nies for in misdemeanors all were principals. R. vy. Tisdale, 20 U. C. Q. B., 
“iow oka Ve eCampbell, 18 °U. CC. Q22B:, 417; 

Accessories after the fact to treason are liable to two years’ imprison- 
ment under sec. 76. 

Accessories after the fact to murder are liable to imprisonment for life 
under sec. 267, 

See also Code sec. 574. 

Those are accessories after the fact who give any assistance to the per- 
son known to be the offender, in order ito hinder his apprehension, trial 
or punishment. 

Dalt. 530, 531; 1 Hale, 619, 621; 2 Hawk, cap. 29, sec. 26. 


72. Attempts.—Every one who, having an intent to Meranit 
an offence, does or omits an act for the purpose of accomplish- 
ing his object is guilty of an attempt to commit the offence in- 
tended whether under the circumstances it was possible to com- 
mit such offence or not. 

2. Question of law.—The question whether an act done or 
omitted with intent to commit an offence is or is not only pre- 
paration for the commission of that offence, and too remote to 
constitute an attempt to commit it, is a question of law. 55-56 
Vi. CG. 29; Ss. 64. 


It is immaterial, even at common law, whether or not it was possible 
to commit the offence under the circumstances. R. v. Brown (1889), 16 
Cox! (CC... bs Rov. “Ring ('892)> 27 Cox” C, sC aor 

To constitute a crime, it is necessary that there should be not only ae 
act, but also a criminal intent. ‘‘Actus non fit reum, nisi mens Sit rea.’ 
Broom’s Legal Maxims, 226. % 

If a man knowingly does acts which are unlawful. the presumption of 
law is that the ‘‘mens rea’’ exists; and ignorance of the law will not ex- 
cuse him. R. y. Mailloux, 3 Pugsley (N, B.), 493, 
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PART II. 
OFFENCES AGAINST PUBLIC ORDER, INTERNAL AND EXTERNAL. 
INTERPRETATION. 


73. As to information illegally obtained or communi- 
cated.—In the sections of this Part relating to information il- 
legally obtained or communicated, unless the context otherwise 
requires,— 

(a) Reference to place.—Any reference to a place belong- 
ing to His Majesty includes a place belonging to any department 
of the Government of the United Kingdom or of the Government 
of Canada, or of any province, whether the place is or is not 
actually vested in His Majesty; 

(b) Reference to communications.—Expressions referring 
to communications jnclude any communication, whether in 
whole or in part, and whether the document, sketch, plan, model 
or information itself or the substance or effect thereof: only be 
communicated; 

(c) ‘Document’ includes part of a document: 

(d) ‘Model’ includes design, pattern and specimen; 

(e) ‘Sketch’ includes any photograph or other mode of ex- 
pression of any place or thing; 

(f) ‘Office under His Majesty’ includes any office or em- 
ployment in or under any department of the Government of the 
United Kingdom, or of the Government of Canada, or of any 
province. 55-56 V., c. 29, s. 76. 


TREASON AND OTHER OFFENCES AGAINST THE KING’S 
AUTHORITY AND PERSON. 


74. Tresson is,— 

(a) Bodily harm to His Majesty.—The act of killing His 
Majesty, or doing him any bodily harm tending to death or 
destruction, maim or wounding, and the act of imprisoning or 
restraining him; or, 

(b) Intention with overt act.—The forming and manifest- 
ing by any overt act an intention to kill His Majesty, or to do 
him any bodily harm tending to death or destruction, maim or 
wounding. or to imvrison or to restrain him: or. 

(c) Killing heir apparent.—The act of killing the eldest 
son and heir anparent of His Majesty. or the Queen consort of 


any King of the United Kingdom of Great Britain and Ireland; 
01, 
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(d) Intention with overt act.—The forming and manifest- 
ing, by an overt act, an intention to kill the eldest son and heir 
apparent of His Majesty, or the Queen consort of any King of the 
United Kingdom of Great Britain and Ireland; or, 

(e) Conspiring to do His Majesty bodily harm.—Conspir- 
ing with any person to kill His Majesty, or to do him any bodily 
harm tending.to death or destruction, maim or wounding, or con- 
spiring with any person to imprison or restrain him; or, 

(f) Levying war against His Majesty either 
: (i) To depose His Majesty.—With intent to depose His 
Majesty from the style. honour and royal name of the Imperial 
Crown of the United Kingdom of Great Britain and Ireland or 
of any other of His Majesty’s dominions or countries, or 

(ii) To overawe His Majesty.—In order, by force or con- 
straint, to compel His Majesty to change his measures or coun- 
sels, or in order to intimidate or overawe both Houses or either 
House of Parliament of the United Kingdom or of Canada; or, 

(g) Conspiring to levy war against His Majesty with any 
such intent or for any such purpose as aforesaid; or, 

(h) Instigating invasion.—Instigating any foreigner with 
force to invade the said United Kingdom or Canada or any other 
of the dominions of His Majesty; or, 

‘ (i) Assisting enemy.—Assisting any public enemy at war 
with His Majesty in such war bv any means whatsoever; or. 

(j) Violating person or wife of heir apparent.—Violat- 
ing. whether with her consent or not, a Queen consort. or the 


wife of the eldest son and heir apparent, for the time being, of 


the King or Queen regnant. 
2. Penalty.—Every one who commits treason is guilty of 


an indictable offence and liable to suffer death. 55-56 V., c. 29, 
BGG At so) Veg Cs OT, ee L 


Sir John Kelyng’s Crown cases, p. 7; R. v. Lord George Gordon 
(1781), 2 Douglas, 500; R. v. Frost (1889). 9 C. & P., 129: R. v. Gallaher 
(1883); 15 Cox. C. C., 291; R. v: Deasy- (1883). 15 Cox C. C., 334. 

Sec. 1140 provides that every prosecution for treason (except treason by 
killing the Sovereign or hv an attemnt to injure the verson cf ithe Sover- 
eign) must be commenced within three years from the time of the com- 
mission of the offence. The same section (s.s. 2). provides that ‘‘no person 
shall be prosecuted, under secs. 74 and 78, for any overt act of treason 
expressed or declared bv open and advised speaking unless information 
of such overt act, and of the words by which the same was expressed or 
declared, is given upon oath to a justice within six days after the words 
are spoken and a warrant for the apprehension of the offender jis issued 
within ten days afiter such information is given.’ 

No person shall be convicted of treason upon the evidence of one wit- 
ness. See section 1002. 


oes 897 lays down the special procedure which obtains in trials for 
treason, 


d 
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75. Overt act.—In every case in which it is treason to con- 
Spire with any person for any purpose, the act of so conspiring, 
and every overt act of any such conspiracy, is an overt act of 
treason. 55-56 V., c. 29, s. 66. 


See RK. v. Hardy, 1 Hast P. C., 98; R, v. Sidney, 9 St. Tr. 817; BR. v. 
Lovat, 18 St. Tr. 529. 


76. Penalty.—Every one is guilty of an indictable offence 
and liable to two years’ imprisonment who,— 

(a) Accessories after the fact.—Becomes an -accessory, 
after the fact, to treason; or, 

(b) Omitting to prevent treason.—Knowing that any per- 
son is about to commit treason does not, with all reasonable 
despatch, give information thereof to a justice of the peace, or 
use other reasonable endeavours to prevent the commission of 
the same. 55-56 V., c. 29, s. 67. 

77. Levying war by subject of a state at peace with 
His Majesty.—Every subject or citizen of any foreign state or 
country at peace with His Majesty, who,— 

(a) is or continues in arms against His Majesty within 
Canada; or,- 

(b) commits any act of hostility therein: or, 

(c) enters Canada with intent to levy war against His Ma- 
jesty, or to commit any indictable offence therein for which any 
person would, in Canada. be liable to suffer death; and, every 
subject of His Majesty who,— 

(a) Subjects assisting.—Within Canada levies war against 
His Majesty in company with any of the subjects or citizens of 
any foreign state or country at peace with His Majesty; or, 

(b) enters Canada in company with any such subjects or 
citizens with intent to levy war against His Majesty, or to com- 
mit any such offence therein; or, 

(c) with intent to aid and assist, joins himself to any per- 
son who has entered Canada with intent to levy war against 
His Majesty, or to commit any such offence in Canada; 
is guilty of an indictable offence and liable to suffer death. 55- 
SO TV 22022955. 68: 


This offence may be tried either before a Superior Court of criminal 
jurisdiction. or by a militia general court-martial. The Superior Court 
has no discretion as to the punishment to be awarded, but a court- 
martial has. 

Burbidge, Cr. Law Digest, 56, 


78. Treasonable offences.—Fvery one is. guiltv of an in- 
distable offence and liable to imprisonment for life who forms— 


(a) Intention to depose His Majesty.—An intention to de- 
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pose His Majesty, from the style, honour and royal name of the 
Imperial Crown of the United Kingdom of Great Britain and Ire- 
land, or of any other of His Majesty’s dominions or countries; or, 

(b) Intention to levy war.—An intention to levy war 
against His Majesty within any part of the said United Kingdom, 
or of Canada, in order by force or constraint to compel him to 
change his measures or counsels, or in order to put any force or 
constraint: upon or in order to intimidate or overawe poth Houses 
or either House of Parliament of the United Kingdom or of 
Canada; or, 

(c) Intention to induce invasion.—An intention to move 
or stir any foreigner or stranger with force to invade the said 
United Kingdom, or Canada or any other of His Majesty’s domin- 
ions or countries under the authority of His Majesty; 
and manifests any such intention by conspiring with any per- 
son to carry it into effect, or by-any other overt act, or by 
publishing any printing or writing, 55-56 V., c. 29, s. 69. 

A prosecution under this section cannot be commenced after the ex- 
niration of three years from the time of the commission of the offence. 
Sec. 1140 (2). 

79. Conspiracy to intimidate a legislature.—Every one 
is guilty of an indictable offence and liable to fourteen years’ 
imprisonment who confederates, combines or conspires with any 
person to do any act of violence -in order to intimidate, or to 
put any force or constraint upon, any legislative council, legisla- 
tive assembly or house of assembly. 55-56 V., c. 29, s. 70. 

Held in R. v. Bunting, 7 Ont. R., 524, that a conspiracy to bribe mem- 


bers of the legislature was a misdemeanour at common law, and as such 
was an indictable offence. 


80. Assaults upon the King.—Every one is guilty of an 
indictable offence and liable to seven years’ imprisonment, 
and to be whipped once, twice or thrice as the court directs, 
who,— . 

(a) Acts intended to alarm or injure the King.—Wil- 
fully produces, or has, near His Majesty, any arm or destructive 
or dangerous thing with intent to use the same to injure the 
person of. or to alarm His Majesty; or, 

(b) Other similar acts.—Wilfully and with intent to alarm or 
to injure His Majesty, or to break the public peace, 

(i) points, aims or presents, or attempts to point, aim or 
present, at or near His Majesty, any firearm, loaded or not, or 
any other kind of arm, 

(ii) discharges or attempts to discharge at or near His 
Majesty any loaded arm, 


>. 
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(iii) discharges or attempts to discharge any explosive 
material near His Majesty, 

(iv) strikes, or strikes at, or attempts to strike, or strike 
at, His Majesty in any manner whatever, 

(v) throws, or attempts to throw, anything at or upon 
His Majesty. 55-56 V., c. 29, s. 71. 


81. Inciting to mutiny.—Every one is guilty of an indict- 
able offence and liable to imprisonment for life, who for any 
traitorous or mutinous purpose, endeavours to seduce any person 
serving in His Majesty’s forces by sea or land from his duty 
and allegiance to His Majesty, or to incite or stir up any such 
person to commit any traitorous or mutinous practice. 55-56 
WV 2c! 29,58. 72. 


A sailor who has been in the sick hospital for thirty days, and who is 
therefore not entitled to pay nor’ liable to a court-martial, is still ‘‘serv- 
ing’ within this section. R. y. Tiermey, R. & R., 74. 


82. Offence.—Every one is guilty of an offence punishable 
on indictment, or on summary conviction before two justices, 
who, not being an enlisted soldier in His Majesty’s service, or a 
seaman in His Majesty’s naval service,— 

(a) Persuading to desert—By words or withmoney,or by 
any other means whatsoever, directly or indirectly, persuades — 
or procures, or goes about or endeavours to persuade, prevail 
on or procure, any such seaman or soldier to desert from or 
leave His Majesty’s military or naval service; or, 

(b) Concealing deserter.—Conceals, receives or assists any 
deserter from His Majesty’s military or naval service, knowing 
him to be such deserter; 
and is liable, on conviction under indictment, to fine and im- 
prisonment in the discretion of the court, and on summary con- 
viction before two justices, to a penalty not exceeding two hun- 
dred dollars, and not less than eighty dollars and costs, and in de- 
fault of payment to imprisonment for any term not exceeding 
Six months. 55-56 V., c. 9. s. 73. 


’ 


Section 657. ‘‘Every one who is reasonably suspected of being a de- 
serter from His Majesty’s service may be apprehended and brought for 
examination before any justice, and if it appears that he is a deserter 
he shall be confined in gaol until claimed by the military, or naval au- 
thorities or proceeded against according to law. 

A conviction under this section. which follows the very words thereof, 
“conceal, receive, assist,’’ is not bad for uncertainty. Nor is such a con- 
viction bad because it provides that the penalty imposed thereby shall be 
“paid and applied according to law’’ (secs. 1036 and 1037). Nor is it neces- 
sary that the conviction should award costs against the defendant. In 
re. Baker, (1899), 20 C. L:,. 16: 
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83. Resisting execution of search warrant.—Every one 
who resists the execution of any warrant authorizing the break- 
ing open of any building to search for any deserter from His 
Majesty’s military or naval service is guilty of an offence and 
liable, on summary conviction before two justices, to a penalty 
of eighty dollars. 55-56 V., ¢..29. s.. 74. 

It is not lawful to break open any building in order to search for a 
deserter, unless a warrant for that purpose, founded on affidavit, has been 
obtained from a justice of the peace. See section 657, s. s. 2. 

An indictment for treason or for offences against any of the sections 
76 to 86, shall state overt acts, and evidence will only be admitted of 
such overt acts as are stated in the indictment. 

See section 847. 

84. Penalty.—Every one is guilty of an offence and liable, 
on summary conviction, to six months’ imprisonment with or 
without hard labor, who, .— 

(a) Persuading men to desert.—Persuades any man who 
has been enlisted to serve in any corps of militia, or who is a 
member of or has engaged to serve in the Royal Northwest 
Mounted Police Force, to desert, or attempts to procure or per- 
suade any such man to desert; or, 

(b) Assisting —Knowing that any such man is about to 
desert, aids or assists him in deserting; or, . 

(c) Concealing.—Knowing that any such man is a deserter, 
conceals him or aids or assists in his rescue. 55-56 V., c. 29, s. 75. 


INFORMATION ILLEGALLY OBTAINED OR COMMUNICATED. 


85. Penalty.—Every one is guilty of an indictable offence 
and liable to imprisonment for one year, or to a fine not exceed- 
ag one hundred dollars, or to both imprisonment and fine, 
who,— : 

(a) For Purpose of unlawfully obtaining.—For the pur- 
pose of wrongfully obtaining information, 

(i) Entering fortress, ete.—Enters or is in any part of a 
fortress, arsenal, factory, dockyard, camp, ship, office or other 
like place in Canada belonging to His Majesty, in which part he is 
not’ entitled ta be. or, 

(ii) Obtaining after entry.—When lawfully or unlawfully 
in any such place as aforesaid, either obtains any document, 
sketch, plan, model or knowledge of anything, which he is not 
entitled to obtain, or takes without lawful authority any 
sketch or plan, or 

(iii) Attempting to take sketch, ete., when outside.— 
when outside any fortress, arsenal, factory, dockyard or 


camp in Canada, belonging to His Majesty, takes, or at- 
tempts to take, without authority given by or on behalf of His 
Majesty. any sketch or plan of that fortress, arsenal, factory, 
dockyard or camp; or, 

(b) Communicetion without autherity.—Knowingly hav- 
ing possession of or control over any document, sketch, 
plan, model, or knowledge obtained or taken by means of 
any act which constitutes an offence against this and the next 
following section, at any time wilfully and without lawful 
authority communicates or attempts to communicate the same to 
any person to whom the same ought not, in the interests of the 
state, to be communicated at that time; or, 

(c) Communication in breach of confidence.—After hav- 
ing been entrusted in confidence by some officer under His 
Majesty with any document, sketch, plan, model or infor- 
mation relating to any such place as aforesaid, or to the 
naval or military affairs of His Majesty, wilfully, and in breach 
of such confidence, communicates the same when, in the in- 
terests of the state, it ought not to be communicated; or, 

(d) Communication to improper persons.—Having possses- 
sion of any document relating to any fortress, arsenal, factory, 
dockyard, camp, ship, office or other like place belonging to His 
Majesty, or to the naval or military affairs of His Majesty, in 
whatever manner the same has been obtained or taken, at any 
time wilfully. communicates the same to any person to whom he 
knows the same ought not, in the interests of the state, to be. 
then communicated. 

2. Information for foreign state.—Every one who com- 
mits any such offence intending to communicate to a foreign 
State any information, document, sketch, plan, model or know- 
ledge obtained or taken by him, or entrusted to him as afore- 
said, or communicates the same to any agent of a foreign state, 
is guilty of an indictable offence and liable to imprisonment for 
[ites soo-n0n Vv. Cc 29.--s..-17. 


This. and th. following section are on adaptation of ithe Imperial Sta- 
tute 52 & 53 Vict. cap. 52, the Official Secrets Act 1889. 

As to interpretation, see section 73. . 

By section 592. it is provided that no person shall be prosecuted for 
this offence without the consent of the Attorney General or of the At- 
torney General of Canada. 


86. Communicating information acauired in office.— 
Every one who, by means of his holding or having held an office 
under His Majesty, has lawfully or unlawfully either obtained 
possession of or control over any document, sketch, plan or 
model, or acquired any information, and at any time corruptly, 
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or contrary to his official duty, communicates or attempts to 
communicate such document, sketch, plan, model or information 
to any person to whom the same ought not, in the interests of 
the state, or otherwise in the public interest, to be then com- 
municated, is guilty of an indictable offence and liable,— 

(a) Penalty.—If the communication was made, or attempted 
to be made, to a foreign state, to imprisonment for life; ana, 

(b) Idem.—In any other case, to imprisonment for one year, 
or to a fine not exceeding one hunured aollars, or to both impri- 
sonment and fine. 

2. Application of section.—This section shall apply toa 
person holding a contract with His Majesty, or with any de- 
partment of the Government of the United Kingdom, or of the 
Government of Canada, or of any province, or with the holder of 
any office under His Majesty as such holder, where such contract 
involves an obligation of secrecy, and to any pérson employed 
by any person or body of persons holding such a contract who is 
under a like obligation of secrecy, as if the person holding the 
contract, and the person so employed, were respectively holders 
of an office under His Majesty. 55-56 V., c. 29, s. 78. 

As to interpretation, see section 73. 


Section 592 applies to this offence, 
See R. v. Stuart (1899), Central Cr. Court, Archbold Cr. Plead., 965. 


UNLAWFUL ASSEMBLIES AND RIOTS. 


87. Definition of unlawful assembly.—An unlawful as- 
sembly is an assembly of three cr more persons who, with in- 
tent to carry out any common purpose, assemble in such a man- 
ner or So conduct themselves when assembled as to cause per- 
sons in the neighbourhood of such assembly to fear, on reason- 
able grounds, that the persons so assembled with disturb the 
peace tumultuously, or will by such assembly needlessly and 
without any reasonable occasion provoke other persons to dis- 
turb the peace tumultuously. 

2. Intention not necessary.—Persons lawfully assembled 
may become an unlawful assembly if they conduct themseives 
with a common purpose in such a manner as would have made 
their assembling unlawful if they had assembled in that man- 
ner for that purpose. 

3. Exception.—An assembly of three or more persons for 
the purpose of protecting the house of any one of their number 
against persons threeatning to break and enter such house in 
order tu commit any indictable offence therein is not unlawful. 
55-56 V., c. 29, s. 79. 
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Soo He veckannin. 7 -stuslr. ON! 8;), Til; Ry vy. Birt, 5 .C; & P., 164; R. 
v. Clarkson, 17 Cox C. C€., 483. 
The dccision in Beatty v. Gillbanks (1882), 15 Cox C. C., 138, is inap- 

Pivad2e. 

A meeting lawfully convened may become unlawful if seditious words 
are spoken of such a nature as to be likely to produce a breach of the 
peace. R. v. Burns (1886), 16 Cox C. C., 365. 

As to suppression of an unlawful assembly, see O’Kelly vy. Harvey, 15, 
Cor Cal. woo. xe Jones, 6) St. “Tr. i CN} S.),. 811, 

For punishnient, see section 89. 


88. Definition of riot.—A riot is an unlawful assembly 


which has begun to disturb the peace tumultuously. 55-56 V., c. 
2o,,.S. OU. 


For punishment and procedure, see secs. 90 to 97. 


89. Punishment of unlawful assembly. Every member 
of an unlawful assembly is guilty of an indictable offence and 
liable to one year’s imprisonment. 55-56 V., c. 29, s. 81. 


Unlawful assembly defined by section 87, 


$0. Punishment of riot.—Every rioter is guilty of an in- 
dictable offence and liable to two years’ imprisonment with hard 
labour, 109-56; Vic. 29, 8: s82, 


To prove a person to be a rioter, it is not sufficient to 
that the riot took place, and that the accused was present among the 
rioters. It must be shewn that he did something by word or act fe 


take vart in. help or incite the riotous proceedings. R. y. : 
Cox Ce C,, 330. Atkinson, 11 


merely shew 


91. Reading the Riot Act.—It is the duty of every sheriff, 
deputy sheriff, mayor or other head officer, and justice, of any 
county, city or town, who has notice that there are within his 
jurisdiction persons to the number of twelve or more unlawfully, 
riotously and tumuituously assembled together to the disturb- 
ance of the public peace, to resort to the place where such un- 
lawful, riotous and tumultuous assembly is, and among the riot- 
ers, or as near to them as he can safely come, with a loud voice 
to command or cause to be commanded silence, and after that 
openly and with loud voice to make or cause to be made a pro- 
clamation in these words or to the like effect:— 

Preclamation.—‘Our Sovereign Lord the King charges and 
commands all persons being assembled immediately to disperse and 
peaceably to depart to their habitations or to their lawful busi- 
ness, upon the pain of being guilty of an offence on conviction 
of which they may be sentenced to imprisonment for life. 


‘GOD SAVE THE KING.’ 
55-56 V., ¢. 29, 8, 83, | 
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The Riot Act is not validly proclaimed, if the concluding words of the 
proclamation. ‘‘God Save the King,’ are omitted. R. v. Childs, 4 C. & 
P,,- 442. 

92. Penalty.—All persons are guilty of an indictable oi- 
fence and liable to imprisonment for life who,— 

(a) Preventing preclamation.—With force and arms wilfully 
oppose, hinder or hurt any person who begins or is about to 
make the said proclamation, whereby such proclamation is not 
made; or, 

(b) Not dispersing.—Continue together to the unmber of 
twelve for thirty minutes after such proclamation has been 
made, or if they know that its making was hindered as aforesaid, 
within thirty minutes after such hindrance. 55-56 V., c. 29, s. 83. 

Section 1140 provides that prosecutions for these offences must be 
commenced within one year from the commission of the offence. 

93. Duty of officers.—If the persons so unlawfully, rio- 
tously and tumultuously assembled together, or twelve or more 
of them, continue together, and do not disperse themselves, for 
the space of thirty minutes after the proclamation is made or 
after such hindrance as aforesaid, it is the duty of every such 
sheriff, justice and other officer, and of all persons required by 
them to assist, to cause such persons to be apprehended and car- 
ried before a justice. 

2. Indemnification of officers.—If any of the persons so as- 
sembled are killed or hurt in the apprehension of such persons 
or in the endeavour to apprehend or disperse them, by reason of 
their resistance, every person ordering them to be appehended 
or dispersed, and every person executing such orders, are indem- 
nified against all proceedings of every kind in respect thereof. 

3. Section not restrictive—Nothing in this section con- 
tained shall, in any way, limit or affect any duties or powers 
imposed or given by this Act as to the suppression of riots be- 
fore or after the making of the said proclamation. 55-56 V., ec. 
29, s. 84, 


Respecting the duty of magistrates in times of riots, see the leading 
case of R.. v. Pinney (1832), 5 C. & P.; 254. 
See also sections 4&8 to 51, and sections 94 and 95. 


94, Neglect of peace officer to suppress viot.—Every 
sheriff, deputy sheriff, mayor or other head officer, justice, or 
other magistrate, or other peace officer, of any county, city, 
town, or district, who has notice that there is a riot within his 
jurisdiction, who, without reasonable excuse omits to do his duty 
in suppressing such riot, is guilty of an indictable offence and 
liable to two years’ imprisonment. 55-56 V., c. 29, s. 140. 
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95. Neglect to aid peace officer thereat.—Every one is 
guilty of an indictable offence and liable to one year’s imprison- 
ment who, having reasonable notice that he is required to assist 
any sheriff, deputy sheriff, mayor, or other head officer, justice, 
magistrate, or peace officer in suppressing any riot, without rea- 
sonable excuse omits to do so. 55-56 V., c. 29, s. 141. 


At common law, it was an indictable misdemeanour to refuse to as- 
sist a peace Officer in quelling a riot. R. v. Brown, C. & Mar., 314. 

96. Riotous destruction of property.—All persons are 
guilty of an indictable offence and liable to imprisonment for 
life who, being riotously and tumultuously asembled together to 
the disturbance of the public peace, unlawfully and with force 
demolish or pull down, or begin to demolish or pull down, any 
building, or any machinery, whether fixed or movable, or any 
-erection used in farming land, or in carrying on any trade or 
manufacture, or any erection or structure used in conducting the 
business of any mine, or any bridge, wagon-way or track for 
conveying minerals from any mine. 55-56 V., c. 29, s. 85. 


If rioters destroy a house by fire, the offence is within this section, and 
they need not be indicted for arson. R. vy. Harris, Carr. & M., 661. 

It is immaterial that the principal intent of the Trioters was the Cap- 
ture or personal injury of an individual therein, if it was alsa their ob- 
ject to demolish the house.” R. v.-Batt, 6 CC. & B., 329. 


97. Rictous damage to property.—All persons are guilty 
of an indictable offence and liable to seven years’ imprisonment 
who, being riotously and tumultuously assembled together to the 
disturbance of the public peace, unlawfully and with force injure 
Or damage any of the things mentioned in the last preceding 
section. . 

2. Bona fides no defence.—It shall not be a defence to a 
charge of an offence against this or the last preceding section 
that the offender believed he had a right to act as he did, un- 
less he actually had such a right: 55-56 V.,.¢: 29,,s. 86. 


UNLAWFUL DRILLING. 


98. Prohibition of assemblies—The Governor in Council 
is authorized from time t» time to prohibit assemblies, without 
lawful authority, of persons for the purr se of training or 
drilling themselves, or of being trained or drilled to the use of 
arms, or for the purpose of practising military exercises move- 
ments or evolutions, and to prohibit persons when assembled 
for any other purpose from so training or drilling themselves or 
being trained or drilled. 


40 


2. General or special.—Any such prohibition may be gene- 
ral or may apply only to a particular place or district or to as- 
semblies of a particular character, and shall come into operation 
from the publication in the Canada Gazette of a proclamation 
embodying the terms of such prohibition, and shall continue in 
force until the like publication of a proclamation issued by the 
authority of the Governor in Council revoking such prohibition. 

3. Penalty.—Every person is guilty of an indictable offence 
and liable to two years’ imprisonment who, without lawful 
authority and in contravention of such prohibition or proclama- 
tion,— 

(a) Being present for purpose of drilling others.—Is pre- 
sent at or attends any such assembly for the purpose of train- 
ing or drilling any other person to the use of arms or the prac- 
tice of military exercises or evolutions; or, 

(b) Drilling others.—At any assembly trains or drills any 
other person to the use of arms or the practice of military 
exercises or evolutions. 55-56 V., c. 29, s. 87. 


The prosecution must be commenced within six months from the com- 
mission of the offence. See section 1140, 


99. Being unlawfully drilled.—Every one is guilty of an 
indictable offence and liable to two years’ imprisonment who, 
without lawful authority, attends, or is present at, any such 
assembly as in the last preceding section mentioned, for the 
purpose of being, or who at any such assembly is, without law- 
ful authority and in contravention of such prohibition or pro- 
clamation, trained or drilled to the use of arms or the practice 
of military exercises or evolutions. 55-56 V., c. 29, s. 88. 


The prosecution must be commenced within six months at the com- 


mission of the offence. Section 1140. 
See R. v. Ryan (1839), 2 M. & Rob., 213. 


AFFRAYS AND DUELS. 


100. Definition of affray.—An affray is the act of fighting 
in any public street or highway, or fighting to the alarm of the 
public in any other place to which the public have access. 

2. Penalty.—Every one who takes part in an affray is 
guilty of an indictable offence and liable to one year’s imprison- 
ment with hard labour. 55-56 V., c. 29, s. 90. 


The fighting must be in public, otherwise it is an assault. R. vy. Hunt, 
DeEMoxnG, miss cll t. 
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101. Challenge to fight a duel.—Every one is guilty of an 
indictable offence and liable to three years’ imprisonment who 
challenges. or endeavours by any means to provoke any person 
to fight a duel, or endeavours to provoke any person to chal- 
lenge any other person so to do. 55-56 V., c. 29, s. 91. 


The sending of the challenge is the offence, and the offence is com- 
plete, if the letter be mailed, although it does not in fact reach the per- 
son to whom it is addressed. R. v. Williams (1810), 2 Camp., 506. 

The seconds in a duel, and all other persons who are present thereat, 
encouraging and promoting the same. are equally guilty with the prin- 
cipal offender if one of the combatants are killed. R. v. Young (1888), 
8 C. & P., 644. R. v. Cuddy (1843), 1 Car. & K., 210; R. vy. Taylor (1875), 
Meter ee ee PCa On bes Lage 


FORCIBLE ENTRY AND DETAINER. 


102. Definition of forcible entry.—Forcible entry is 
where a person, whether entitled or not, enters in a manner 
likely to cause a breach of the peace, or reasonable apprehen- 
Sion thereof, on land then in actual and peaceable possession of 
another. 


2. Definition of forcible detainer.—Forcible detainer is 
where a person in actual possession of land, without colour of 
right, detains it in a manner likely to cause a breach of the 
peace, or reasonable apprehension thereof, against a person en- 
titled by law to the possession thereof. 

3. Question of law.—What amounts to actual possession or 
colour of right is a question of law. 55-56 V., c. 29, s. 89. 


A ‘‘foreible entry’? is the act of going upon land with the intention 
of taking possession of the land itself. Amn entry for the purpose of tak- 
ing away chattels on the land is not such a forcible entry, as is here 
contemplated; it is only a trespass, even though it is made contrary to 
the will of the occupant, and in a manner likely to cause a breach of 
the peace. R. v. Pike (1898), 2 C. C. C., 314. See also R. v. Smyth, 
(GRBY INS TA Ce res Ek OOM 

Every one commits the offence of forcible entry, who, in order to take 
possession thereof, enters upon any lands or tenements in a Violent 
Manner, whether such violence consists in actual violence appiied to any 
other person or in threats, or in breaking open any house, or in col- 
lecting together an unusual number of persons for the purpose of making 
such entry. Stephen’s Digest of Criminal Law, p. 51. 

The gist of the offence is the forcible depriving of the other’s actual 
and peaceable possession in a manner likely to cause a breach of the 
peace. R. v. Cokely, 18 U. C. Q. B., 521. 

Every one commits the offence called forcible detainer, who, having 
wrongfully entered upon any lands oretenements, detains such lands and 
tenements in a manner which would render an entry upon them for the 
purpose of taking possession forcible. Stephen’s Digest of Criminal 
Law, p. dl. 
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103. Penalty.—Every one who forctbly enters or forcibly de- 
tains land is guilty of an indictable offence and liable to one 
year’s imprisonment. 55-56 V., c. 29, s. 89. 


PRIZE FIGHTS. 


104. Challenging, ete.—Every one is guilty of an offence 
and liable, on summary conviction, to a penalty not exceeding 
one thousand dollars and not less than one hundred dollars, or to 
imprisonment for a term not exceeding six months, with or 
without hard labour, or to both, who sends vr publishes, or 
causes to be sent or published or otherwise made known, any 
challenge to fight a prize fight, or accepts any such challenge, 
or causes the same to be accepted, or goes into training prepara- 
tory to such fight, or acts as trainer or second. to any person 
who intends to engage in a prize fight. 55-56 V., c. 29, s. 93. 


105. Engaging as principals.—Every one is guilty of an 
offence and liable, on summary conviction, to imprisonment for 
a term not exceeding twelve months and not less than three months, 
with or without hard labour, who engages as a principal in a 
prize fight. 55-56 V., c. 29, s. 94. 


In R. v. Orton (1878), 14 Cox C. C., 226, it was held that a mere exhi- 
bition of skill in sparring was not illegal; but if the pugilists met intend- 
ing to fight till one of them gave in trom exhaustion or injury, it was a 
breach of the law, and a prize fight, and that the wearing of gloves made 
no difference. 

See also Stephen’s Digest of Criminal Law, p. 122; R. v. Billingham, 2 
C. &-P., 234: Rv. Parking, 4.0. *& (Ps. B37. 

Canadian decisions:—Steele v. Maher (1901), 6 CG. C. C., 446; R. Vv. 
iLittlejohn (1904), 8 C. C. C., 212. 

106. Attending or promoting.—Every one is guilty of an 
offence and liable, on summary conviction, to a penalty not ex- 
ceeding five hundred dollars and not less than fifty dollars, or to 
imprisonment for a term not exceeding twelve months, with or 
without hard labour, or to both, who is present at a prize fight 
as an aid, second, surgeon, umpire, backer, assistant or reporter, 
or who advises, encourages or promotes such fight. 55-56 V., c. 
20, 6, oor 


As to mere presence at a prize fight, see R. v. Coney (1882), 8 Q. B. 
D., 534, where it was held by Hawkins J., that, as nothing more had 
been proved against the accused than that they had been spectators, 
their conviction as principals in the second degree was wrong. 


107. Leaving Canada to engage in prize fight.—Every 
inhabitant or resident of Canada is guilty of an offence and 
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liable, on summary conviction, to a penalty not exceeding four 
hundred dollars and not less than fifty dollars, or to imprison- 
ment for a term not exceeding six months, with or without hard 
labour, or to both, who leaves Canada with intent to engage in a 
prize fight without the limits thereof. 55-56 V., c. 29, s. 96. 


108. When fight is not a prize fight.—lIf, after hearing 
evidence of the circumstances connected with the origin of the 
fight or intended fight, the person before whom the complaint 
is made is satisfied that such fight or intended fight was bona fide 
the consequence or result of a quarrel or dispute between the 
principals engaged or intended to engage therein, and that the 
same was not an encounter or fight for a prize, or on the result of 
which the handing over or transfer of money or property de- 
pended, such person may, in his discretion, discharge the accus- 
ed or impose upon him a penalty not exceeding fifty dollars. 55- 
DORN Go 29, 8S. OT: 


INCITING INDIANS. 


109. Penalty.—Every one is guilty of an indictable offence 
and liable-to two years’ imprisonment who induces, incites or 
stirs up any three or more Indians, non-treaty Indians, or half- 
breeds, apparently acting in concert,— 

(a) Riotous request.—To make any request or demand of any 
- agent or servant of the Government in a riotous, routous, dis- 
orderly or threatening manner, or in a manner calculated to 
cause a breach of the peace; or, 

(b) Breach of the peace.—To do any act calculated to cause 
a breach of the peace. 55-56 V., c. 29, s. 98 


110. Xndictable offenmce.—Every one who incites . any 
Indian to commit any indictable offence is guilty of an indictable 
offence and liable to imprisonment for any term not exceeding 
five years. R.S.,'c. 43. s. 112. 


EXPLOSIVE SUBSTANCES. 


111. Causing dangerous explosiocns.—Every one is guilty 
of an indictable offence and liable to imprisonment for life who 
wilfully causes, by any explosive substance, an explosion of a na- 
ture likely to endanger life or to cause serious injury to property, 
whether any injury to person or property is actually caused or 
not. 55-56 V., c. 29, s. 99. 


pe 
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It is not mecessary to prove actual injury, and it is sufficient, if such 
exposure to risk or chance of injury be shewn as will Satisfy the jury 
that actual danger to life was caused. R. v. McGrath, 14 Cox C. C., 598. 


112. Attempt to destroy property with explosives.— 
Every one is guilty of an indictable offence and liable to four- 
teen years’ imprisonment who wilfully places or throws any ex- 
plosive substance into or near any building or ship with intent 
to destroy or damage the same or any machinery, working tools, 
or chattels whatever, whether or not an explosion takes place. 
5d-56 V., c. 29, 8. 488. 


113. Doing anything with intent to cause an explo- 
sion.—Every one who wilfully,— 

(a) does any act with intent to cause by an explosive sub- 
stance, or conspires to cause by an explosive substance, an ex- 
plosion of a nature likely to endanger life, or to cause serious in- 
jury to property; or, 

(b) Making or possessing explosives.—Makes or has in his 
possession or under his control any explosive substance with in- 
tent by means thereof to endanger life or to cause serious in- 
jury to property, or to enable any other person by means thereof 
to endanger life or to cause Serious injury to property; 

Penalty.—Is guilty of an indictable offence and liable to four- 
teen years’ imprisonment, whether an explosion takes place or 
not, and whether any injury to person or property is actually 
caused or not. 55-56 V., c. 29, s. 100. 


If several persons are connected in a common design to have explosive 
substances made for an unlawful purpose, each of the confederacy is 
responsible in respect of such articles as are in the possession of others 
connected in the carrying out of their common design, R. v. Charles, 
17 Cox C. C., 499 


114. Making or possessing explesives—Hvery one is 
guilty of an indictable offence and liable to seven years’ im- 
prisonment who makes, or knowingly has in his possession or 
under his control, any explosive substance under such circum- 
stances aS to give rise to a reasonable suspicion that he is not 
making it. or has it not in his possession or under his control, 
for a lawful object, unless he can show that he made it or had it 
in his possession or under his contro) for a lawful object. 55-56 
Ve eS 298. AGT: 


If a person is charged under this section before a justice, no further 
proceeding shall be taken against him without the consent of the At- 
torney General, except such proceedings as are necessary to secure his 
gafe custody. Section 594, 
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OFFENSIVE WEAPONS. 


115. Possession of weapon.—Every one is guilty of an in- 
dictable offence and liable to five years’ imprisonment who has 
in his custody or possession, or carries any offensive weapon 


for any purpose dangerous to the public peace. 55-56 V., c¢. 29, 
s. 102. 


Prosecutions under this section must be commenced within six months 
from the date of the commission of the offence. Section 1140. 

116. Openly carrying weapons.—If two or more persons 
openly carry offensive weapons in a public place in such a man- 
ner and under such circumstances as are ealculated to create 
terror and alarm, each of such persons is liable, on summary 
conviction before two justices, to a penalty not exceeding forty 
dollars and not less than ten dollars, and in default of payment 
to imprisonment for any term not exceeding thirty days. 55-56 
Vawe: 29.4) 8 4403: 


The prosecution must be commenced within one month from the com- 
mission of the offence. Section 1140. 


117. Smuggler carrying weapons.—Every one is guilty of 
an indictable offence and liable to imprisonment for ten years 
who, while carrying offensive weapons, is found with any goods 
liable to seizure or forfeiture under any law relating to inland 
revenue, the customs, trade or navigation, knowing such goods 
to be so liable. 55-56 V., c.: 29, s.. 104. 


118. Carrying pistol or air-gun.—Every one is guilty of 
an offence and liable, on summary conviction, to a penalty not 
exceeding twenty-five dollars and not less than five dollars, or to 
imprisonment for one month who, not being a justice or a public 
officer, or a soldier, sailor, or volunteer in His Majesty’s service, 
on duty, or a constable or other peace officer, and not having a 
certificate of exemption from the operation of this section as 
hereinafter provided for, and not having at the time reasonable 
cause to fear an assault or other injury to his person, familv or 
proverty, has upon his person a pistol, or air-gun elsewhere than 
in his own dwelling-house, shop, warehouse, or counting-house. 


2. Certificate of exemption.—If sufficient cause be shown 
upon oath to the satisfaction of any justice, he may grant to any 
applicant therefor not under the age of sixteen years and as to 
whose discretion and good character he is satisfied by evidence 
upon oath, a certificate of exemption from the operation of this 
section, for such period, not exceeding twelve months, as he 
deems fit. 
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3. Evidence.—Such certificate, upon the trial of any offence, 
shall be prima facie evidence of its contents and of the signature 


and official character of the person by whom it purports to be 
granted. 


4. Operation of section suspended.—Whenever the Gover- 
nor in Council deems it expedient in the public interest, he may 
by proclamation suspend the operation of the provisions of the 
first and second subsections of this section respecting certificates 
of exemption, or exempt from such operation any particular part 
of Canada, and in either case for such period, and with such 
exceptions as to the persons affected by this section as he deems 
Mie adO-DO= Va ee co Se LOD. 


The prosecution must be commenced within one month. Section 1140. 


119. Selling pistol or air-gun to minor.—Every one is 
guilty of an offence and liable, on summary conviction, to a 
penalty not exceeding fifty dollars, who sells or gives any pistol 
Or air-gun, or any ammunition therefor, to 2 minor under the 
age of sixteen years, unless he establishes to the satisfaction of 
the justice before whom he is charged iat he used reasonable 
diligence in endeavouring to ascertain the age of the minor before 
making such sale or gift, and that he had good reason to believe 
that such minor was not under the age of sixteen. 

2. Reeord of sale.—Everyv one is guilty of an offence and 
liable, on summary conviction, to a penalty not exceeding 
twenty-five dollars, who sells any pistol or air-gun without keep- 
ing a record of such sale, the date thereof, and the name of the 
purchaser and of the maker’s name, or other mark by which such 
arm may be identified. 55-56 V., c. 29, s. 106. 


The prosecution must be commenced within one month. Section 1140. 


120. Having pistol or sir-zun on person when arrested. 
Every one who when arrested, either on a warrant issued against 
him for an offence or while committing an offence’ has upon his 
person a pistol or air-gun is guilty of an offence and liab'e, on 
summary conviction before two justices, to a penalty not exceed- 
ing fifty dollars and not less than twentv dollars, or to impri- 
sonment for any term not exceeding three months, with or 
without hard labour. 55-56 V., c. 29, s. 107. 


The prosecution must be commenced within one month. Section 1140. 


121. Having pistol or sir-gun with intent to injure any 
person.—Every one who has upon his person a pistol or air- 
gun, with intent therewith unlawfully to do injury to any other 
person, is guilty of an offence and liable, on summary convic- 


AT 


tion before two justices, to a penalty not exceeding two hundred 
dollars and not less than fifty dollars, or to imprisonment for 
any term not exceeding six months, with or without hard labour. 
55-56 V., c. 29, s. 108. : 


The prosecution must be commenced within one month. Sec. 1140. 

A conviction for “procuring’’ a pistol with intent unlawfully to do in- 
jury to another person. is not to be held a sufficient conviction for “hav- 
ing on his person a pistol, etc.’’ and is bad as not disclosing an offence 
knowneto therlawa Re Vou Mines® (894). 1) C2 Cs CC.) 217. 

122. Peinting any firearm or air-gun at any person.— 
Every one who, without lawful excuse, points at another person 
any firearm or air-gun, whether loaded or unloaded, is guilty of 
an offence and liable, on summary conviction before two justices, 
to a penalty not exceeding one hundred dollars and not less than 
ten dollars, or to imprisonment for any term not exceeding 
thirty days, with or without hard labour. 55-56 V., c. 29, s. 109. 


The prosecution must be commenced within one month. Section 1140. 


123. Carrying offensive weapons.—HEvery one who car- 
ries about his person any bowie-knife, or any dagger, dirk, metal 
knuckles, skull cracker, slung shot, or other offensive weapon of 
a like character, or secretly carries about his person any 
instrument loaded at the end, or sells or exposes for sale, public- 
ly or privately, any such weapon, or, being masked or disguised, 
carries, or has iin this possession any firearm or air-gun, is 
guilty of an offence and liable, on summary conviction before 
two justices, to a penalty not exceeding fifty dollars and not less 
than ten dollars, and in default of payment thereof, to imprison- 
‘ment for any term not exceeding thirty days, with or without 
hard labour. 55-56 V., c. 29. s. 110. 


The prosecution must be commenced within one month. Section 1140. 


124. Carrying sheath-knife in town or city.—Every one, 
not being thereto required by his lawful trade or calling, whq is 
found in any town or city carrying about his person any sheath- 
knife is liable, on summary conviction before two justices, to a 
penalty not exceeding forty dollars and not less than ten dollars, 
and in default of payment thereof, to imprisonment for any term 
not exceeding thirty days, with or without hard labour. 55-56 
Woe eto Sout yp. 


The prosecution must be commenced within one month. Section 1140. 


125. Exception as to soldiers, etc.—It is not an offence for 
any soldier, public officer, peace officer, sailor or volunteer in 
His Majesty’s service, or constable or other policeman, to carry 
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loaded pistols or other usual arms or offensive weapons in the 
discharge of his duty. 55-56 V., c. 29, s. 112. 

This constitutes an exception from the operation of sections 120, 122 
and 124. 

126. Refusing to deliver offensive weapon.—Every one 
attending any public meeting or being on his way to attend the 
same who, upon demand made by any justice within whose 
jurisdiction such public meeting is appointed to be held, de- 
clines or refuses to deliver up. peaceably and quietly, to such 
justice, any offensive weapon with which he is armed or which he 
has in his possession, is guilty of an indictable offence. 

2. Procedure and penalty.—The justice may record the re- 
fusal and adjudge the offender to pay a penalty not exceeding 
eight dollars, or the offender may be proceeded against by in- 
dictment, as in other cases of indictable offences. R.S., c. 152, 
Selo 5-560 V2, 6) 29;-s> 113% 


The prosecution must be commenced within one year. Section 1140. 


127. Coming armed within one mile of public meeting. 
Every one, except the sheriff, deputy sheriff and justices for the 
district or county, or the mayor, justices or other peace officer 
for the city or town, respectively, in which any public meeting 
is held. and the constables and special constables employed by 
them, or any of them, for the preservation of the public peace 
at such meeting, is guilty of an indictable offence, and liable to 
a penalty not exceeding one hundred dollars, or to imprison- 
ment for a term not exceeding three months, or to both, who, 
during any part of the day upon which such meeting is appointed 
to be held, comes within one mile of the place appointed for 
such meeting armed with any offensive weapon. 55-56 V., c. 29, 
s. 114. 


The prosecution must be commenced within one year. Section 1140. 


128. Lying in wait for persons returning therefrom.— 
Every one is guilty of an indictable offence and liable to a 
penalty not exceeding two hundred dollars, or to imprisonment 
for a term not exceeding six months, or to both, who lies in 
wait for any person returning, or expected to return from any 
such public meeting, with intent to commit an assault upon such 
person, or with intent, by abusive language, opprobrious epithets 
or other offensive demeanour, directed to, at or against such per- 
son to provoke such person, or those who accompany him, to a- 
breach of the peace. 55-56 V., c. 29, s. 115. 


The prosecution must be commenced within one year. Section 1140. 
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SEDITIOUS OFFENCES. 


129. Penalty.—Every one is guilty of an indictable offence 
and liable to fourteen years’ imprisonment who,— 

(a) Administering oath to commit crime.—Administers, or 
is present at and consenting to the administration of, any oath 
Or any engagement purporting to bind the person taking the 
same to commit any crime punishable by death or imprison- 
ment for more than five years; or, 

(b) Inducing oath.—Attempts to induce or compel any per- 
son to take any such oath or engagement; or, 

(c) Taking oath.—Takes any such oath or engagement. 55- 
562-V = Gc, 29;-S.. 120; 


130. Penalty.—Every one is guilty of an indictable offence 
and liable to seven years’ imprisonment who,— 

(a) Administering oaths binding to.—Administers or is 
present at and consenting to the administration of any oath or 
engagement purporting to bind the person taking the same 

(i) Sedition.—To engage in any mutinous or seditious pur- 
pose, 

(ii) Disturbance of peace.—To disturb the public peace or 
commit or endeavour to commit any offence, 

(iii) Not to inform.—Not to inform and give evidence 
against any associate, confederate or other person, 

(iv) Not to reveal illegal combination, etc.—Not to re- 
veal or discover any unlawful combination or confederacy, or 
any illegal act done or to be done, or any illegal oath or obliga- 
tion or engagement which may have been administered or tender- 
ed to or taken by any person, or the import of any such oath or 
Obligation or engagement; or, 

(b) Attempts.—Attempts ta induce or compel any person to 
take any such oath or engagement; or, 

(c) Taking oath.—Takes any such oath or engagement. 55- 
DOV... €.1c0," 85 lal 

A similar enactment is contained in the Imperial Statute, 37 Geo. (II, 
cap. 123, known as the Unlawful Oaths Act of 1797. 

See R. v. Pigott, 12 Cox C. C., 44; R. v. Kussell, 3 Cox .C. C.,-291. 

Ra vecsullivgany 1hiCox®C. Cl. 44: Ro tyusBurns; 16 Coxs'Cs Gr; 355. 

131. Compulsion thereto no excuse unless declaration | 
made.—Any one who, under such compulsion as would otherwise 
excuse him, offends against either of the last two preceding sec- 
tions, shall not be excused thereby unless, within the period 
hereinafter mentioned, he declares the same and what he knows 
touching the same, and the persons by whom and in whose 

4 
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presence, and when and where, such oath or obligation or en- 
gagement was administered or taken, by information on oath 
before a justice for the district or city or county in which such 
oath or engagement was administered or taken. 

2. Limitation of time for declaration.—Such declaration 
may be made by such person within fourteen days after the tak- 
ing of the oath, unless he is hindered from making it by actual 
force or sickness, in which case it may be made within eight 
days of the cessation of such hindrance. 

3. At Trial.—The declaration may be made on such per- 
son’s trial if it happens before the expiration of either of the 
periods aforesaid. 55-56 V., c. 29, s. 122. 


See Grant v. Beaudry, (1881), 4 L. N., 393. 


132. Seditious words.—Seditious words are words’ ex- 
pressive of a seditious intention. 

2. Seditious libel—A. seditious libel is a libel expressive of 
a seditious intention. ; 

3. Seditious conspiracy.—A_ seditious conspiracy is an 
agreement between two or more persons to carry into execution 
a seditious intention. 55-56 V., c. 29, s. 128. 


133. Intentions not seditious—No one shall be deemed 
to have a seditious intention only because he intends in good 
faith, — 4 F a 

(a) to show that His Majesty has been misled or mistaken 
in his measures; or, 

(b) to point out errors or defects in the government or 
constitution of the United Kingdom, or of any part of it, or of 
Canada or any province thereof, or in either House of Parlia- 
ment of the United Kingdom or of Canada, or in any legis- 
lature, or in the administration of justice; or to excite His 
Majesty’s subjects to attempt to procure, by lawful means, the 
alteration of any mattér in the state; or, 

(c) to point out, in order to their removal, matters which 
es 5 He tc ne have a tendency to produce feelings of hatred 
and ill-wi etween different classes of His Majesty’s subje 
55-56 V., ic. 29, s. 123. | se 


134. Seditious words, punishment.—Every one is guilty 
of an indictable offence and liable to two years’ imprisonment 
who speaks any seditious words or publishes any seditious libel 
or is a party to any seditious conspiracy. 55-56 WS SG 29 cs: 124, 


See R. v. Burns, 16 Cox ©. C., 355; ° y ; 
eseas ule Posie ey Oat 00; R. vy, Lovett, 9. C. & P., 462: R. v. 


A 

135. Libel on foreign sovereign.—Every one is guilty of 
an indictable offence and liable to one year’s imprisonment who, 
without lawful justification, publishes any libel tending to de- 
grade, revile or expose to hatred and contempt in the estima- 
tion of the people of any foreign state, any prince or person 
exercising sovereign authority over such state. 55-56 V., c. 29, 
Seta: 


136. Spreading false news.—Every one is guilty of an 
indictable offence and liable to one year’s imprisonment who 
wilfully and knowingly publishes any false news or tale where- 
by injury or mischief is or is likely to be occasioned to any 
public interest. 55-56 V., c. 29, s. 126. 


See Bishop on Criminal Law, 5th ed. (1872), parag. 478. 
Scott’s case, 5 New Newgate Calendar 284. 


PIRACY. 


137. Piracy by the law of nations.—Hvery one is guity 
of an indictable offence who does any act which amounts to 
piracy by the law of nations, and is li> ble,— 


(a) Punishment in case of violence to person.—To the 
penalty of death, if in committing or attempting to commit 
such crime the offender murders, attempts to murder or wounds 
any person, or does any act by which the life of any person is 
likely to bs endangered; 

(b) Other cases.—l'o Imprisonment for life in all other cases, 
DO=DOV x Ce LO 85 127. 


The offence of piracy at common law is nothing more than robbery 
upon the high seas; but by statutes passed at various. times and stil] in 
force, many artificial offences have been cr ited which are to be deemed 
to amount to piracy. Roscoe Cr. Eivid., 1ith ed. 817. 

Sse aso, KR. vw. May, 2 Masts P. Cs, 796; RR. -v. Mason)’ 2 Bast UP: C.,, 796. 

138. Piratical acts.—Every one is guilty of an indictable 
offence and liable to imprisonment for life who, within Canada, 
does any of the piratical acts specified in this section, or who, 
having done any of such piratical acts, comes or is brought 
within Canada without having been tried therefor, that is to 
gn.yim 

(2) British subjeet—hestility ocr robbery or adhering 
to King’s enemies.—Being a British subject, on the sea, or in 
any place within the jurisdiction of the Admiralty of England, 
under colour of any commission from any foreign prince or 
state, whether such prince or state is at war with His Majesty 
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or not, or under pretense of authority from any person whom- 
soever commits any act of hostility or robbery against other 
British subjects, or during any war is in any way adherent to or 
gives aid to His Majesty’s enemies; ; 

(b) Entering British ship end destroying 
Whether a British subject or not,. on the sea or In any place 
within the jurisdiction of the Admiralty of England, enters 
into any British ship, and throws overboard, or destroys any 
part of the goods belonging to such ship, or laden on board the 
same; 

(c) Certain acts done upon British ship.—Being on board 
any British ship on the sea or in any place within the jurisdic- 
tion of the Admiralty of England, 

(i) turns enemy or rebel, and piratically runs away with 
the ship, or any boat, ordnance, ammunition or goods, 

(ii) yields up voluntarily any ship, boat, ordnance, am- 
munition or goods to any pirate, 

(iii) brings any seducing message from any pirate, enemy 
or rebel, 

(iv) counsels or procures any persons to yield up or run 
away with any ship, goods or merchandise, or to turn pirate or 
to go over to pirates, 

(v) lays violent hands on the commander of any such ship, 
in order to prevent him from fighting in defence of his ship and 
goods, 

(vi) confines the master or commander of any such ship 

(vii) makes or endezvours to make a revolt in the ship; 


goods.— 


o7, 
(d) British subject does certain acts.—Being a British 

subject in any part of the world, or whether a British subject or 
not, being in any part of His Majesty’s dominions or on board a 
British ship, knowingly 

(i) Pirate supplies.—Furnishes any pirate with any ammu- 
nition or stores of any kind, 

(ii) Fitting out ship.—Fits out any ship or vessel with a 
design to trade with or supply or correspond with any pirate, 

(iii) Assisting Pirate.—Conspires or corresponds with any 
pirate. 55-56 V., c. 29, s. 128. 


‘Uf full effect is given to the words “or in any place within the juris- 

een a the Admiralty of England,” parag. (b.) is probably ultra vires. 

See section 577. See McLeod v. Attorney General of N 5 

LR. (1891) A. C., 455; R. vy. Plowman’ (iss). cee ee hited 
Par. (c.j)—Foreigners are only amenable within the three mile limit. 

But as regards the Great Lakes, it has been settled that the territorial 

limit is not three miles from the shore, but the middle of the lake. 
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& person who is not a British subject can onlv be tried under this 
section in a court in Canada with ihe leave of the Governor General, 
and on his certificate that such proceedings are expedient. Section 591. 

139. Piratical act with violence.—Hvery one is guilty ot 
an indictable offence and liable to suffer death who, in com- 
mitting or attempting to commit any piratical act, assaults with 
intent to murder, or wounds, any person, or does any act likely 
to endanger the life of any person. 55-56 V., c. 29, s. 129. 


149. Not resisting pirate.—Every one is guilty of an in- 
dictable offence and liable to six months’ imprisonment, and to 
forfeit to the owner of the ship all wages then due to him, who, 
being a master, officer or seaman of any merchant ship which 
carries guns and arms, does not, when attacked by any pirate, 
fight and endeavour to defend himself and his vesse] from being |. 
taken by such pirate, or who discourages others from defending 
the ship, if by reason thereof the ship falls into the hands of 


such pirate. 55-56 V., c. 29, s. 130. 
CONVEYING LIQUOR ON BOARD HIS MAJESTY’S SHIPS. 


141. Penalty.—Every one is guilty of an offence and liable, 
on summary conviction before two justices, to a fine not exceed- 
ing fifty dollars for each offence, and in default of p2yment to 
imprisonment for a term not exceeding one month, with or 
without hard labour, who, without the previous consent of the 
officer commanding the ship or vessel,— 

(a) Taking liquor on board ship.—Conveys any intoxicat- 
ing liquor on board any of His Majesty’s ships or vessels; or, 

(b) Attempting to take.—Approaches or hovers about any 
of His Majesty’s ships or vessels for the purpose of conveying 
any such liquor on board thereof; or, 

(c) Delivering.—Gives or sells to any man in His Majesty’s 
Service, on board any such ship or vessel, any intoxicating 
Hquor. 55-56 V., ¢; 29, s. 119. 


PART III. 


RESPECTING THE PRESERVATION OF PEACE IN THE VICINITY 
OF PUBLIC WORKS. 


INTERPRETATION. 


142. Definitiors.—In this Part, unless the context other- 


wise requires — 
(a) ‘This Part.’—Means such section or sections thereof as 
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are in force, by virtue of any proclamation, in the place with re- 
ference to which the Part is to be construed and applied; 

(b) Commissioner.—Means a commissioner under this Part: 

(c) ‘Publie work.’—Includes any railway, canal, road, bridge 
or other work of any kind, and any mining operation constructed 
or carried on by the Government of Canada, or of any province 
of Canada, or by any municipal corporation, or by any incorporat- 
ed company, or by private enterprise. R.S., c. 151, s. 1. 


PROCLAMATION. 


143. Part may be declared in forece—The Governor in 
Council may, as often as occasion requires, declare, by proclama- 
tion, that upon and after a day therein named, this Part, or any 
section or sections thereof, shall be in force in any place in 
Canada in such proclamation designated, within the lmmits or in 
the vicinity whereof any public work is in course of construc- 
tion, or in any place in the vicinity of any public work, within 
which he deems: it necessary that this Part, or any section or 
sections thereof, should be in force; and this Part, or any such 
section or sections thereof, shall, upon and after the day named in 
such }roclaiation, take effect within the place or places desig- 
nated therein. 

2. Declared no longer in foree.—The Governor in Council 
may, in like manner, from time to time, declare this Part, or 
any section or sections thereof, to be no longer in force in any 
such place, and may again, from time to time, declare this Part, 
or any section or sections thereof, to be in force therein. 

3. No effect in city.—No such proclamation shall have effect 
within the limits of any city. 

4. Fudicial notice——All courts, magistrates and justices 


ati take judical notice of every such proclamation. R.S., c. 
niSe oe. 


WEAPONS. 


144. Delivery of arms to commissioner.—On or before the 
day named in such proclamation, every person employed on or 
about the public work to which the same relates, shall brine and 
deliver up, to some commissioner or officer appointed for the 
purposes of this Part, every weapon in his possession, and shall 
obtain from such commissioner or officer a receipt for the same. 
RS .keG Vode (3: 


145. Seizure of arms not delivered.—Every weapon found 
in the possession of any person employed, as aforesaid, after the 


ay) 


Gay named in any proclamation and within the limits designated 
in such proclamation, may be seized by any justice, commissioner, 
constable or other peace officer, and shall be forfeited to the use 
Of Hiss Majesty FS. 7c. 151, 8.4. 


146. Possessing weapons near public works.—Every one 
employed upon or about any public work, within any place in 
which this Part is in force, who, upon or after the day named in 
such proclamation, keeps or has in his possession or under his 
care or control within any such place, any weapon, is liable on 
summary conviction to a penalty not exceeding four dollars and 
not less than two dollars for every such weapon found in his 
possession or under his care or control. R.S,, c. 151, s. 5; 55-56 
WincCseegy or Li 7, 


147. Receiving or concealing arms with intent.—lHvery 
one who, for the purpose of defeating the enforcement of this 
Part, receives or conceals, or aids in receiving or concealing, or 
procures to be received or concealed, within any place in which 
this Part is in force, any weapon belonging to or in the custody 
of any person employed on or about any public work, is liable, 
On summary conviction, to a penalty not exceeding one hundred 
dollars and not less than forty dollars; and a moiety of such 
penalty shall belong to the informer and the other moiety to His 
Majesty, for the public uses of Canada. R.S., c. 151, s. 6; 55-56 
Lhe Rt AN eG 


148. Employees carrying weapons.—Every person employ- 
ed on any public work found carrying any weapon, within any 
piace. in which this Part is at the time in force, for purposes 
dangerous to the public peace, is guilty of an indictable offence. 
TOT, Whee ST, 


149. Return of weapons when Part ceases to be in 
force.— Whenever this Part ceases to be in force within the place 
where any weapon has been delivered and detained in pursuance 
thereof, or whenever the owner or person lawfully entitled to any 
such weapon Satisfies the commissioner that he is about to re- 
move immediately from the limits within which this Part is at 
the time in ferce the commissioner may deliver up to the owner 
or person authorized to receive the same, any such weapon, on 
production of the receipt given for it. R.S., ¢.-151, s. 11. 
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INTOXICATING LIQUOR. 


150. Sale of liquor prohibited.—Upon and after the day 
named in such proclamation and during such period as the pro- 
clamation remains in force, no person shall, at any place within 
the limits specified in the proclamation, sell, barter or, directly 
or indirectly, for any matter, thing, profit or reward, exchange, 
supply or dispose of, or shall give to any person any intoxicat- 
ing liquor, or shall expose, keep or have in his possession any 
intoxicating liquor intended to be dealt with in any such way. 

2. As to retail only.—The provisions of this section shall 
not extend to any person selling intoxicating liquor by whole 
sale, and not retailing it, if the said person is a licensed distiller 
or brewer, nor shall they apply where liquor is supplied for bona 
fide, medicinal purposes upon the prescription of a duly qualified 
medical practitioner. R.S., c. 151, s. 13; 55-56 V., c. 29, s. 118. 


151. Penalty for contravention.—Every one who, by him- 
self, his clerk, servant, agent or other person, violates any of the 
provisions of the last preceding section, is guilty of an offence 
against this Part, and liable on summary conviction to a penalty 
of fifty dollars and costs, and, in default of payment, to imprison- 
ment for a term not exceeding three months; and, upon any sub- 
sequent conviction, to a penalty of one hundred dollars and costs, 
ment or to further imprisonment for a term not exceeding three 
both, and, in default of payment of such penalty, to imprison- 
without hard labour. 55-56 V., c. 29, s. 118. 


152. Agent liable to same penalties as principal.— Every 
clerk, servant, agent or other person who, being in the em- 
ployment of, or on the premises of another person, violates or 
assists in violating any of the said provisions for the person in 
whose employment or on whose premises he is, shall be equally 
guilty with such person, and shall be liable to the punishment 
mentioned in the last preceding section. R.S., c. 151, s..15; 55-56 
Mercr2Zo cs: 108: 


153. Consideration given for purchase may be recover- 
ed.—Any payment or compensation, whether in money or secur- 
ities for money, labour or property of any kind, for intoxicating 
liquor sold, bartered, exchanged, supplied or disposed of, con- 
trary to the provisions aforesaid, shall be held to have been cri- 
minally received without consideration, and against law, equity 
and good conscience, and the amount or value thereof may be 
recovered from the receiver by the person making, paying or 
furnishing such payment or compensation. R.S., c. 151, s. 18. 
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154. Transfer for liquor void.—All sales, transfers, con- 
veyances, liens and securities of every kind, which either in 
whole or in part have been made or given for or on account of 
intoxicating liquor sold, bartered, exchanged, supplied or dis- 
posed of contrary to such provisions, shall be void against all 
persons, and no right shall be acquired: thereby. 

2: No action on account of sale of liquor.—No action of 
any kind shall be maintained, either in whole or in part, for or 
on account of intoxicating liquor sold, bartered, exchanged, sup- 
plied or disposed of, contrary to the said provisions. KES. oc. 
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PART. TV. 


OFFENCES AGAINST THE ADMINISTRATION OF LAW 
AND JUSTICE. 


INTERPRETATION. 


155. Definitions.—In this Part, unless the context other- 
wise reauires,— 

(a) ‘The government.’ —Includes the government of Canada, 
and the government of any province of Canada, as well as His 
Majesty in the right of Canada or of any province thereof, and 
the Commissioners of the Transcontinental Railway; 

(b) ‘Official or employee of the government.’—Official or 
person in the employment of the government and official or em- 
ployee of the government, exittend to and include the Commis- 
sioners of the Transcontinental Railway and the persons holding 
Office aS such commissioners, and the engineers, officials, officers, 
employees and servants of the said commissioners; 

(c) 
of any officer appointed by the Crown, and all commissions, civil, 
naval and military, and all places or employments in any pub- 
lic department or office whatever, and all deputations to any such 
office and every participation in the profits of any office or depu- 
lation. -bo-00 V,,.¢. 29.55: loo and lorsjo EK, VIT.,.¢..7,. s.-1. 


CORRUPTION AND DISOBEDIENCE. 


156. Penalty.—Every one is guilty of an indictable offence 
and liable to fourteen years’ imprisonment who— 

(a) Judicial, ete., officer accepting or obtaining office 
for consideration.—Holding any judicial office, or being a mem- 
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ber of Parliament or of a legislature, corruptly accepts or obtains, 
cr agrees to accept, or attempts to obtain for himself or any 
other person, any money or valuable consideration, office, place, 
or employment on account of anything already done or omitted, 
or to be afterwards done or omitted, by him in his judical capa- 
city, or in bis capacity as such member; or, 

(b) Giving or effering bribe.—Corruptly gives or offers to 
any such person or to any other person, any such bribe as afore- 
said on account of any such act or omission. 55-56 V., c. 29, s. 
PERE - 

Prosecutions under this section can only be taken with the leave of the 
Attorney Gemeral of Canada. Section 593. 

157. Penalty.—Every one is guilty of an indictable offence 
and liable to fourteen years’ imprisonment who,-— 

(a) Officer taking bribe.—Being a justice, peace officer, or 
public officer, employea in any capacity for the prosecution or 
detection or punishment of offenders, corruptly accepts or ob- 
tains, or agrees to accept or attempts to obtain for himself, or 
for any cotuer person, any money or valuable consideration, office, 
place or employment, with the intent to interfere corruptly with 
the due administration of justice, or to procure or facilitate the 
commission of any crime, or to protect from detection or punish- 
ment any person having committed or intending to commit any 
crime; or, 

(b) Offering bribe to officer.—Corruptly gives or offers to 
any Officer aforesaid any such bribe as aforesaid with any sucb 
intent, 55-56 V:, ¢c. 29, s. 182. 


See definition of peace officer in section 2, (s.s. 26) and of ‘‘public officer’’ 
in scection 2 (s.s. 29). 

158. Frauds upon the government.—Penalty —Every one 
is guilty of an indictable offence and liable to a fine of not less ‘than 
one hundred dollars, and not exceeding one thousand dollars, and to 
imprisonment for a term not exceeding one year and not less 
than one monin, and in default of payment of scuh fine to impri- 
sonment for a further time not exceeding six months who,— 

(a) Making offer or gift to unduly influence officer.— 
Makes any offer, proposal, gift, loan or promise, or gives or 
offers anv compensation or consideration, directly or indirectly, to 
any official or person in the employment of the government; or 
to any member of his family, or to any person under his con- 
trol or for his benefit. with intent to obtain the assistance or in- 
fluence of such official or person to promote either the procuring 
of any contract with the government for the performance of any 
work, the doing of any thing, or the furnishing of any goods, 
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effects, food or materials, the execution of any such contract, or 
the payment of the price or consideration stipulated therein, or 
any part thereof, or of any aid or subsidy payable in respect 
tnereot; or, | 

(b) Accepting such offer or gift.—Being an official or per- 
son in the employment of the government directly or indirectly, 
accepts or agrees to accept, or allows to be accepted by any per- 
son under his control or for his benefit, any such offer, pro- 
posal, gift, loan, promise, compensation or consideration; or, 

(c) Preeuring withdrawal of tenders.—In ‘he case of 
tenders being called for by or on behalf of the government for 
the performance of any work, the doing of any thing, or the fur- 
nishing of any goods, effects, food or materials, directly or in- 
directly, by himself, or by the agency of any other person on his 
behalf, with intent to obtain the contract therefor, either for him- 
self or for any other person, offers to make, or makes, any gift. 

loan, offer or promise, or offers or gives any consideration or 
' compensation whatsoever to any person tendering for such work 
or other service, or to any member of his family or other person 
for his benefit, to induce such person to withdraw his tender for 
such work or other service, or to compensate or reward him for 
having withdrawn such tender; or, 

(d) Accepting gift, ete.; as consideration for withdraw- 
ing tender.—In case of tendering for the performance of any 
work, the doing of any thing, or the furnishing of any 
goods, effects, food, or materials, for the government when 
tenders are called for by or on behalf of the government, 
accepts or receives, directly or indirectly, or permits, or 
allows to be accepted or received by any member of his 
family, or by any other person under his contvol, or for his bene- 
fit. any such gift, loan, offer, promise, consideration or compen- 
sation, aS a consideration or reward for withdrawing or for hav- 
ing withdrawn such tender; or, 

(e) Officer accepting or persom making any gift con- 
cerning government business.—Being an official or employee 
of the government, receives, directly or indirectly, whether per- 
sonally or by or through any member of his family or person 
under his control or for his benefit, any gift, loan, promise, com- 
pensation or consideration whatsoever, either in money or other- 
wise, from any person whomsoever, for assisting or favouring 
any individual in the transaction of any business whatsoever 
with the government, or who gives or offers any such gift, loan, 
promise, compensation or consideration; or, 

(f) Compensation for procuring settlement of claim.— 
By reason of, or under the pretense of, possessing influence with 
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the government, or with any minister or official thereof, demands, 
exacts or receives from any person, any compensation, fee or re- 
ward, for procuring from the government the payment of any 
claim, or of any portion thereof, or for procuring or furthering 
the appointment of himself, or of any other person, to any office, 
place or employment, or for procuring or furthering the obtain- 
ing for himself or any other person, of any grant, lease or other 
benefit from the government; or offers, promises or pays to Such 
person, under the circumstances and for the causes aforesaid, or 
any of them, any such compensation, fee or reward; or, j 

(z) Giving reward or commission to officer.—Having 
dealings of any kind with the government through any depart- 
ment thereof, pays to any employee or official of the government, 
or to any member of the family of such employee or official, or 
to any person under his control or for his benefit, any com- 
mission or reward; or within cne yeur befo:e or aiter Such deial- 
ings, without the express permission in writing of the head of the 
department with which such dealings have been had, the proof of 
which permission shall lie upon him, makes any gift, loan, or 
promise of any money, matter or thing, to any such employee 
or other person aforesaid; or, 

(h) Acceptance.—Being an employee or official of the 
government, demands, exacts or receives from such person, direct- 
ly or indirectly, by himself, or by or’through any other person 
for his benefit, or permits or allows any member of his family, or 
any person under his control, to accept or receive 

(i) Cemmissien.—Any such ccmmission or reward, or 

(ii) Gift within a year.—Within the said period of one’ 
year, without the express permission in writing of the head of 
the department with which such dealings have been had, the proot 
of which permission shall lie upon him, accepts or receives any 
Such gift, loan or promise; or, 

(i) Contractor subscribing, etc., to election fund of 
candidate.—Having any contract with the government for the 
performance of any work, the doing of any thing, or the furnish- 
ing of any goods, effects, -food or materials, and having or ex- 
pecting to have any claim or demand against the government by 
reason of such contract, directly or indirectly, by himself or by 
any person on his behalf, subscribes, furnishes or gives, or pro- . 
mises to subscribe, furnish or give, any money or other valuable 
consideration for the purpose of promoting the election of any 
candidate, or of any number, class or party of candidates, to a 
legislature or to Parliament, or with the intent in any way of in- 
fiuencing or affecting the result of a provincial or Dominion 
election. = = > 7 | . 


} 
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2. Penalty if value exceeds $1,000.—If the value of the 
amount or thing paid, offered, given, loaned, promised, received 
or subscribed, as the case may be. exceeds one thousand dollars, 
the offender under this section is liable to any fine not exceeding 
such value. 55-56 V., c. 29, s. 188; 56 V., c. 32, s..1. 


Misbehaviour in public office was an indictable offence at common law. 


Ree vie ATMO me CLkos)e alo eO ne eae alts 
Prosecutions under this section must be commenced within two years 


from th2 date of the commission ef the offence. Section 1140. 

159. Other consequences.—Every person convicted of an 
offence under the last preceding section shall be incapable of 
contracting with the Government, or of holding any contract or 
office with, from or under it, or of receiving any benefit under 
any such contract. 55-56 V., c. 29, s. 134. 


160. Breach of trust by public officer.—Every public offi- 
eer is guilty of an indictable offence and liable to five years’ im- 
prisonment who, in the discharge of the duties of his office, com- 
mits any fraud or breach of trust affecting the public, whether 
such fraud or breach of trust would have been criminal or not if 
committed against a private person. 55-56 V., c. 29, s. 135. 


Sea 1M, avs leteiouiehocna OL Wem, (Oe gexn rte 


161. Municipal corruption.—Penalty.—Every one is guilty 
of an indictable offence and liable to a fine not exceeding one 
thousand dollars and not less than one hundred dollars, and to im- 
prisonment for a term not exceeding two years and not less than 
one month, and in default of payment of such fine to imprison- 
ment for a further term not exceeding six months, who directly 
cr indirectly ,— 

(a) Corruptly offering gift to municipal councillor to 
vote or abstain from voting.—Makes any offer, proposal, gift, 
loan, promise or agreement to pay or give any money or other 
material compensation or consideration to any member of a 
municipal council, whether the same is to enure to his own ad- 
vantage or to the advantage of any other person, for the purpose 
of inducing such member either to vote or to abstain from voting 
at any meeting of the council of which he is a member or at any 
meeting of a committee of such council, in favour of or against 
any measure, motion. resolution or auestion submitted to such 
council or committee: or, 

(b) Cerruptly offering gift to secure aid of municipal 
officers.—Makes any offer, proposal, gift, loan, promise or agree- 
ment to pay or give any money or other material compensa- 
tion or consideration to any member or to any officer of a muni- 
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cipal council for the purpose of inducing him to aid in. procuring 
or preventing the passing of any vote or the granting of any con- 
tract or advantage in favour of any person; or, 

(c) Other corrupt proposals to officers—Makes any 

offer, proposal, gift, lonn, promise or agreement to pay or give 
any money or other material compensation or consideration to 
any officer of a municipal council for the purpose of inducing 
him to perform or abstain from performing, or to aid in pro- 
curing or preventing the performance of, any official act; or, 
; (d) Members of council corruptly accepting gift.— 
Being a member or officer of a municipal council, accepts or 
consents to accept any such offer, proposal, gift, loan, promise, 
agreement, compensation cr consideration in this section men- 
tioned; or in consideration thereof votes or abstains from vot- 
ing in favour of or against any measure, motion, resolution or 
question, or performs or abstains from performing any official 
act; or; 

(e) Use of threats or fraud to influence vote.—Attempts 
by any threat, deceit, suppression of the truth or other unlaw- 
ful means to influence any member of a municipal council in 
giving or withho!ding his vote in favour of or against any 
measure, motion, resolution or question, or in not attending 
any meeting of the municipal council of which he is a member, 
or of any committee thereof; or, 

(f) Threats or fraud to secure or prevent vote or offi- 
cial act.—Attempts by any such means as in the last preceding 
paragraph mentioned to influence any member or any officer of 
a municipal council to aid in procuring or preventing the pass- 
ing of any vote or the granting of any contract or advantage in 
favour of any person, or to perform or abstain from performing, 
or to aid in procuring or preventing the performance of, any 
Official act. 55-56 V., c. 29, s. 136. 


Presecutions under this section must be commenced within two years 
from the date of the commission of the offence. Section 1140. 


162. Offence.—Every one is guilty of an indictable offence 
who, directly or indirectly — 

(a) Selling office.—Sells or agrees to sell any appoint- 
ment to cr resignation of any office, or any consent to any such 
appointment or resignation, or receives, or agrees to receive, 
any reward or profit from the sale thereof; or, 

(b) Purchasing ocffice.—Purchases or gives any reward or 
profit for the purchase of any such appointment, resignation or 
consent, or agrees or promises to do s0; 
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Forfeiture —And in addition to any other penalty incurred, 
forfeits any right which he may have in the office and is dis- 
abled for life from holding the same. 55-56 V., c. 29, s. 187. 


No specific punishment being provided for an offence under this section, 
it falls within section 1052, which provides that “‘every person convicted 
of any indictable offence for which no punishment is specially provided, 
shall be liable to imprisonment for five years.” 

163. Offence.—Every one is guilty of an indictable offence 
who, directly or indirectly,— 

(a) Receiving reward for corrupt municipal act.—Ke- 
ceives or agrees to receive any reward or profit for any interest, 
request or negotiation about any office, or under pretense of 
using any such interest, making any such request or being con- 
cerned in any such negotiation; or, 

(b) Giving or procuring any reward.—Gives or procures 
to be given any profit ocr reward, or makes or procures to be 
made any agreement for the giving of any profit or reward, for 
any such interest, request or negotiation as aforesaid; or, 

(c) Being a party to negotiations.—Solicits, recommends 
or negotiates in any manner as to any appointment to or resig- 
nation of any office in expectation of any reward or profit; or, 

(d) Keeping office for the purpose.—Keeps any office or 
place for transacting or negotiating any business relating to 
vacancies in, or the sale or purchase of, or appointment to or re- 
signation of offices. 55-56 V., c. 29, s. 137. 


See note to preceding section. 


164. Disobeying a statute——Every one is guilty of an in- 
dictable offence and liable to one year’s imprisonment who, 
without lawful excuse, disobeys any Act of the Parliament of 
Canada or of any legislature in Canada by wilfully doing any act 
which it forbids, or omitting to do any act which it requires to 
be done, unless some penalty or other mode of punishment is 
expressly provided by law. 55-56 V., c. 29, s. 138. 


This section does not apply where a magistrate, having received an 
information and having heard the allegation of the informant, comes 
to the conclusion that what is charged does net constitute an offence. 
Re E. J. Parke (1899), 8 CG. C. C.. 122. See also R. vy. Paynter, (1857), 
i HE. & B., 327; R. v. Dayman (1857), 7 E. & B., 672: Ex parte Lewis 
CLESS) Ox swt Oy Bo eer 1 Ole 

165. Disobkeying orders of court.—Hvery on¢ is guilty of 
an indictable offence and liable to one year’s imprisonment who, 
without lawful excuse, disobeys any lawful order, other than for 
the payment of money, made by any court of justice, or by any 
person or body of persons authorized by any statute to make or 
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give such order, unless some penalty is imposed, or other mode 
of proceeding is expressly provided, by law. 55-56 V., c. 29, Ss. 
139. 

Contempt of court is a criminal offence, and, therefore, nothing will be 
inferred in aid of a charge of that offence; it must be fully proved. In 
re Scaife (1896), 5 B. C. R., 153. 

166. Misconduct of officers entrusted with execution 
of writs.—Every one is guilty of an indictable offence and liable 
to a fine and imprisonment who, being a sheriff, deputy-sheriff, 
coroner, elisor, bailiff, constable or other officer entrusted with 
the execution of any writ, warrant or process, wilfully miscon- 
ducts himself in the execution of the same, or wilfully, and 
without the consent of the person in whose favour the writ, 
warrant or process was issued, makes any false return, thereto. 
55-56 V., c. 29, s. 148. 

A.=person convicted under section is liable to five years’ imprison- 
ment (section 1052); or to a fine of such amount as the court in its dis- 


cretion may deem fit (section 1029). 
At common law, see 1 Russell Cr. 6th ed. 416. 


PEACE OFFICERS. 


167. Neglect to aid peace officers in arresting ocf- 
fenders.—Every one is guilty of an indictable offence and liable 
to six months imprisonment who, having reasonable notice that 
he is required to assist any sheriff, deputy-sheriff, mayor or 
Other head officer, justice, magistrate, or peace officer, in the 
execution of his duty in arresting any person, or in preserving 
the peace, without reasonable excuse omits to do so. 55-56 V., 
@.. 29.7 Ss t4Z, \ 


R.- v. Sherlock, (1866), 10 Cox C. C., 170. 


168. Obstructing public officer.—Every one is guilty of 
an indictable offence and liable to ten years’ imprisonment who 
resists or wilfully obstructs any public officer in the execution of 
his duty or any person acting in aid of such officer. 55-56 V., 
c. 29, s. 144. 


169. Obstructing peace officer.—Every one who resists 
or wilfully obstructs,— 

(a) any peace officer in the execution of his duty or any 
person acting in aid of such officer; 

(b) Person executing process. —Any person in the lawful 
execution of any process against any lands or goods or in mak- 
ing any lawful distress or seizure; 
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is guilty of an offence punishable on indictment or on summary 
conviction and liable if convicted on indictment to two years’ 
imprisonment, and, on Summary conviction before two justices, 
to six months’ imprisonment with hard labour, or to a tine of 
one hundred dollars. 55-56 V., c. 29, s. 144. 


The accused can be tried summarily by a police magistrate under the 
summary convictions clauses of the Uode, or he can pe tried before a 
magistrate as for an indictable offence. R. v. Nelson (1901), 8 B. C. R., 112 
and. 47°C. C. C., 461. R.-v. Urossen (1899), 3 C. CG. C., 158 disapproved. 

See also R. v. Monkman (1892), 13 C. L. T., 16. 

Where the process of an inferior court is void by reason of its con- 
iaining a direction to a peace officer to seize certain voods at a place out- 
side of the territorial jurisdiction of the court, such process is insuffi- 
cient upon which to base a conviction for resisting the officer in its ex- 
ecutiony RR: vo inlay, 4 1G CP Cs 7539: 

See also) RR. v. ‘Carmichael and’ McDonald, 7 C. G. »C., -167; 

It is necessary for the prosecution to prove that rent was due and in 
arrear before a conviction can be made under Code sec. 144 (now sec. 169) 
for the offence of wilfully obstructing a lawful distress. R. vy. Harron 
(MER gn Vem Oegs KO Oh ee may ete 

The re-taking of possession by the vendor under a contract for the 
conditional sale of chattels is not within the term ‘lawful distress or 
seizure,’’ as used in Code sec. 144 (now sec. 169), and an obstruction of 
the vendor’s bailiff in regaining possession is not an offence under that 
Ssectiom. th v. Shand (1904), 8 °C. 06) Cr, 45, 

Chae. Wa eOOOk wm Iie CieGar Commo 


MISLEADING JUSTICE. 


170. Definition of perjury.—Perjury_is_an_assertion as_to | 


a matter of-faetopinion,-belief.or_knowledge,.made—by..a.witness 


in a judicial proceeding as part of his evidence, upon oath or 
affirmation, whether such evidence is given in open court, or by 
affidavit or otherwise, and whether such evidence is material or 
not, such assertion being known. to such witness. tobe false, 
and _being intended by him to mislead the court, jury_or. person 


holding _ the proceeding. 
~Subornation.—Subornation of perjury is counselling or 
procuring a person to commit any perjury which is actually com- 
mitted. 
3. Evidence.—Evidence in this section includes evidence 
given on the voir dire and evidence given. before a grand jury. 
55-56: V., c.~29,-s.° 145. 


There can be no conviction under this section upon the evidence of 
one witness, ‘‘unless such witness is corroborated in some material parti- 
cular by evidence implicating the accused.’’ Section 1002. 

According to the law as defined in this section, a witness will only 
be committing perjury if he knows the statement he makes to_be false. 
Neither the materiality of the statement, nor its admissibility as evidence 
are important, nor practically, is the jurisdiction of the Court. é 
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For leading cases on this subject decided before the Code came into 
force, see R. vy. Aylett (1785), 1 T. R., 63; R. v. Hughes (1844), 1 Car. & 
K., 519; R. v. Townshend (1866), 10 Cox C. C., 356. 

The accused was charged with having committed perjury at the inquest 
before one of Her Majjesty’s Coroners. The inquest was held before a 
coroner and a jury. Upon a reserved auestion, the Court held that the 
eount of the charge above quoted should not have been withdrawn from 
‘he jury, nor should they have been instructed to acquit the prisoner, 
Lecause the inquest was held before a coroner and jury. and not before 
a coroner, as charged; the circumstances of the alleged offence being suffi- 
ciently set forth to satisfy the Statute. R. v. Thompson (1896), 32 C. L. J., 
493. See also R. v. Drew. (1902 and. 1903). 6 C. C. C., 241 and 424; R. v. 
Cohon (1903), 624Ce-C. .C-4 386) Re-Collins (1905); s100C. °C CO) 783" Re veDrum- 
Maowas (4905). 107 Cy 1G. C-, 3405) Re sv.) Quinn’ 31905) 105- C2 1 Ca Ce Ala Rae 
Tinekens- (906), die ©. C2°Ci 2742" Bev.» Carverye (1906). 41 CC. Ce Crees eRe 
vV.. Doyle (906)S 12°C:°C. C.,-695 “R. v. Moraes (1907), 12-C; Cy Clh145. 

A person charged with perjury committed in a civil action is entitled 
to have put in evidence those parts of his testimony in the civil action, 
which may explain or qualify the statements in respect of which the per- 
jury is charged. The refusal to admit such testimony’ is a ‘“‘substantial 
wrong’’ under Code sec. 746 (now sec. 11019) 7- OR) vin ‘Coote (1903),085C. Cs .Gs 
199. 

171. Witness defined.—Every person is a witness within 
the meaning of the last preceding section who actually gives his 
evidence, whether he was competent to be a witness or not, and 
whether his evidence was admissible or not. 

2. Sudicial proceeding.—Every proceeding is judicial with- 
in the meaning of the last preceding section which is held in or 
under the authority of any court of justice, or before a grand 
jury, or before either the Senate or House of Commons of Can- 
ada, or aby committee of either the Senate or House of Com- 
mons, or before any legislative council, legislative assembly or 
house of assembly or any committee thereof, empowered by law 
to administer an oath, or before any justice, or any arbitrator 
or umpire, or any person or body of persons authorized by law 
or py any statute in force for the time being to make an inquiry 
and take evidence therein upon oath, or before any legal tribu- 
nal by which any legal right or liability can be established, or 
before any person acting as a court, justice or tribunal, having 
power to hold such judicial proceeding, whether duly constitut- 
ed or not, and whether the proceeding was duly instituted or 
not before such court or person so as to authorize it or him to 
huld the proceeding, and although such proceeding was held in 
a wrong place or was otherwise invalid. 55-56 V., c. 29, s. 145. 


172. Perjury.—Every one is guilty of perjury who,— 

(a) False statement under oath within Canada.—Having 
taken or made any oath, affirmation, solemn declaration or affi- 
davit where, by any Act or law in force in Canada, or in any 
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province of Canada, it is required or permitted that facts, 
matters or things be verified, or otherwise assured or ascertain- 
ed by or upon the oath, affirmation, declaration or affidavit of 
any person, wilfully and corruptly, upon such oath, affirmation, 
declaration or affidavit, deposes, swears to or makes any false 
statement as to any such fact, matter or thing; or, 

(b) False osth, ete, in verification of statement. 
Knowingly, wilfully and corruptly, upon oath, affirmation or 
Solemn declaration, affirms, declares or deposes to the truth of 
any statement for so verifying, assuring or ascertaining any 
such fact, matter or thing, or purporting so to do, or knowingly, 
wilfully and corruptly takes, makes, signs or subscribes any 
such affirmation, declaration or affidavit as to any such fact, 
matter or thing, if such statement, affidavit, affirmation or de- 
‘claration is untrue in whole or in part. 55-56 V., c. 29, s. 148. 


Any one who falsely swears before a deputy returning officer at a 
federal election that he is a certain person, is guilty of perjurv even 
though he is not an elector. R. v. Chamberlain (1894), 10 Man. L. R., 261; 
Rive Pravute(s6y)\seteok.ndacieGs, TW Rinvs Holland 6994), 30) @ 1 5.3 
428; R. v. Lawrence (1878), 43 U. C. R., Q. B., 164; R. v. Gibson (1896), 29 
No Soa 88s 

173. Meking false affidavit out of the province but 
within Canada.—HEvery person who wilfully and _ corruptly 
makes any false affidavit, affirmation or solemn declaration, out 
of the province in which it is to be used but within Canada, 
before any person authorized to take the same, for the purpose 
of being used in any province of Canada, is guilty of perjury in 
like manner as if such false affidavit, affirmation or declaration 
were made before a competent authority in the province in 
which it is used or intended to be used. 55-56 V., c. 29, s. 149. 


174. Penalty for perjury or subornation.—Every one is 
guilty of an indictable offence and liable to fourteen years im- 
prisonment who commits perjury or subornation of perjury. 

2. Increased in certain cases.—If the crime is committed 
in order to procure the conviction of a person for any crime 
punishable by death, or imprisonment for seven years or more, 
the punishment may be imprisonment for life. 55-56 V., c. 29, s. 
146. 

Procuring by false evidence the conviction and death of any one is 
not homicide. Section 253. 

175. Felse oaths in extra-judicial proceedings.—Every 
one is guilty of an indictable offence and liable to seven years’ 
imprisonment who, being required or authorized by law to make 
any statement. on oath, affirmation or solemn declaration, there- 


68 


upon makes a statement which would amount to perjury if 
made in a judicial proceeding. 55-56 V., c. 29, s. 147. 

On a charge under Code sec. 147 (now sec. 175), of making a false 
statutory declaration, it is not necessary to allege in the indictment that 
the false statement was made with intent to mislead. R. v. Skelton (1898), 
4 Gs (Caer 

176. False statements in extra-judicial proceedizgs.— 
Every one is guilty of an indictable offence and liable to two 
years’ imprisonment who, upon any occasion on which he is per- 
mitted by law to make any statement or declaration before any 
officer authorized by law to permit it to be made before him, or 
before any notary public to be certified by him as such notary, 
makes a statement which would amount to perjury if made on 
oath in a judicial proceeding. 55-56 V., c. 29, s. 150. 


177. Febricating ewidence.—Every one is guilty of an in- 
dictable offence and liable to seven years’ imprisonment * who, 
with intent to mislead any court of justice or person holding any 
such judicial proceeding, fabricates evidence by any means other . 
than perjury or subornation of perjury. 55-56 V., c. 29, s. 151. 

The offence is complete if the evidence is fabricated with intent to 
mislead a judicial tribunal even if the evidence is not used. R. V. 
Vreones (1891), 17 ‘Cox CC. 1G., 267. , 

178. Conspiring to bring false accusations.—Every one 
is guilty of an indictable offence who conspires to prosecute any 
person for any alleged offence, knowing such person to be in- 
nocent thereof, and shall be liable,— 

(a) Penalty.—To imprisonment for fourteen years if such 
person might, upon conviction for the alleged offence, be sen- 
tenced to death or imprisonment for life; 

(b) Penalty.—To imprisonment for ten years if such per- 
son might, upon conviction for the alleged offence, be sentenced 
to imprisonment for any term less than life. 55-56 V., c. 29, s. 
L52s 


179. Administering oaths) without authority.—Every 
justice or other person who administers, or causes or allows to 
be administered, or receives, or causes or allows to be received, 
any oath or affirmation touching any matter or thing whereof 
such justice or other person has not jurisdiction or cognizance 
by some law in force at the time being, or not authorized or 
required by any such law, is guilty of an indictable offence and 
liable to a fine not exceeding fifty dollars, or to imprisonment 
for any term not exceeding three months. - 

2. Saving.—Nothing in this section contained shall be con- 
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strued to extend to any oath or affirmation before any justice in 
any matter or thing touching the preservation of the peace, or 
the prosecution, trial or punishment of any offence, or to any 
oath or affirmation required or authorized by any law of Can- 
ada, or by any law of the province wherein such oath or affirma- 
tion is received or administered, or is to be used, or to any oath 
or affirmation, which is required or authorized by the laws of 
any foreign country to give validity to an instrument in writing 
or to evidence designed or intended to be used in such foreign 
country... 09-56 V.,4¢)..i29, Se b53. 


180. Penalty.—Every one is guilty of an indictable offence 
and liable to two years’ imprisonment who,— 

(a) Corrupting witmess.—Dissuades or attempts to dis- 
Suade any person by threats, bribes or other corrupt means 
from giving evidence in any cause or matter, civil or criminal; 
or 

(b) Corrupting juryman.—Influences or attempts to in- 
fluence, by threats or bribes or other corrupt means, any juryman 
in his conduct as such, whether such person has been sworn as a 
juryman or not; or, 

(c) Accepting bribes.—Accepts any bribe or other corrupt 
consideration to abstain from giving evidence, or on account of 
his conduct as a juryman; or, 

(d) Otherwise obstructing justice —Wilfully attempts in 
any other way to obstruct, pervert or defeat the course of 
justice. 55-56 V., c. 29, s. 154. 


The offence defined in sub. sec. (h) is the old common law offence of 
embracery. RR: v. Cormellier, +29 i. Cy J:,. 69. 

It is essential that there should be a judicial proceeding pending at 
the time of the alleged offence. R. v. Leblanc, 8 Montreal L. N., 114. 

An indictment or charge that the accused paid money to a person not 
to attend a court of revision in connection with an election, does not dis- 
close a ‘“‘perversion or defeat of justice’’ under Code sec. 180 (d), where 
it does not shew any ground for supposing that the non-attendance would 
defeat justice, and where the person receiving the money was the person 
whose right to vote was in question, and might therefore abandon his 
claim. The offence disclosed may properly be charged under sub sec. (a) 
of Code sec. 180, as an attempt to dissuade a person by a bribe from giv- 
IN SGV en Cla Mitunve Re woakes (2006) eele Ce OG. 2st. 

see alsoeR. vw. olland, tl40Cs Le 'T., 294: 


181. Compounding penal acticns.—Every one is guilty of 
an indictable offence and liable to a fine not exceeding the 
penalty compounded for who, having brought, or under colour of 
bringing, an action against any person under any penal statute 
in order to obtain from him any penalty, compounds the said 
action without order or consent of the court, whether any 
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offence has in fact been committed or not. 55-56 V., c. 29, s. 
15D. 


The offence of compounding is complete when the agreement not to 
prosecute is made whether it be performed or not. R. v. Burgess, 16 Q. 
Boe peel aie 


An indictment will lie, if the offence compounded is of such a public 
nature that its predominating feature is that the public must be protect- 
ed against it, as distinguished from misdemeanours' essentially in the 
nature of private injuries. State v. Carver, 39 Atl. Rep., 973 (N.H.) : 

The offence of misprision of felony is now in desuetude. It consisted 
in concealing or procuring the concealment of a felony known to have 
been committed. Archbold Cr. Plead. (1900), 1238; 1 Hawkins, cap., 59. 

182. Corruptly taking reward without bringing offen- 
der to trial.—Every one is guilty of an indictable offence and 
liable to seven years’ imprisonment who corruptly takes any 
money or reward, directly or indirectly, under pretense or upon 
account of helping any person to recover any chattel, money, 
valuable security or other property which, by any indictable 
offence, has been stolen, taken, obtained, extorted, converted or 
disposed of, unless whe has used all due diligence to cause the 
cffender to be brought to trial for the same. 55-56 V., c. 29, s. 
156. 

It is not necessary to show that the accused had any connection with 
the commission of the previous offence; it is sufficient if the evidence 
satisfies the jury that the prisoner had some corrupt and improper de- 
sign when he received the money, and did not bona fide intend to use 


such means as he could for the detection and punishment of the offender. 
R. vesKwing, Cox '©s Cy, 736. 


See also R. v. Burgess (1885). 16 Q. B. D.. 141; R. v. Crisp (1818), 1 B. 
& Ald., 282; R. v. Best (1840), 9 C. & P., 368; R. v. Stone (1880), 4 C. & P., 
379: Kerr v. Leeman (1844), 6 Q. B., 308; Windhill Local Board of Health 
Vv... Vint (1890)) 45 C_. Di) -351. 

183. Penalty.—HEvery one is liable to a penalty of two 
hundred and fifty dollars for each offence, recoverable with costs 
by any person wko sues for the same in any court of competent 
jurisdiction, whe,— 

(a) Advertising reward and immunity for offender.— 
Publicly advertises a reward for the return of any property 
which has been sto’en or lost, and in such advertisement uses 
any words purporting that no questions will be asked; or, 

(b) Making use of words in advertisement to like effect. 
-——Makes use of any words in any public advertisement purporting 
that a reward will be given or paid for any property which has 
been stolen or lost, without seizing or making any inquiry after 
the person producing such property; or, 

(c) Advertising that money advanced on property stolen 
will be paid.—Promises or offers in any such public advertise- 


a 
‘ment to return to any pawnbroker or other person who advanc- 
money by way of loan on, or has bought, any property stolen 

Jost, the money so advanced or paid, or any other sum of 
aerate for the return of such property; or, 

(d) Printing advertisement.—Prints or publishes any such 
advertisement. 55-56 V.. c. 29. s. 157. 

Prosecutions under sub sec. (d) must be commenced within six months 
from the date of the commission of the offence. Section 1140. 

184. False declaration in respect to execution of judg- 
ment of death.—Every one is guilty of an indictab!e offence and 
liable to two years imprisonment, who knowingly and wil- 
fully signs a false certificate or declaration, when a certificate or 
declaration is required, with respect to the execution of judg- 
ment of death on any prisoner. 55-56 V., c. 29, s. 158. 


ESCAPES AND RESCUES. 


185. Being at large while under sentence of imprison- 
ment.—Every one is guilty of an indictable offence and liable to 
two years’ imprisonment who, having been sentenced to im- 
prisonment, is afterwards, and before the expiration of the term 
for which he was sentenced, at large within Canada without 
some lawful cause, the proof whereof shall lie on him. 55-56 V., 
c. 29, s. 159. 


SecCehtoey, sHinney ann awit wide ohn Vee NOOMSOME 4°Ces Ol Cre 17S: 


186. Penalty.—Every one is guilty of an indictable offence 
han liable to five years’ imprisonment who knowingly and wil- 
ully ,— 

(a) Assisting prisoner of war to escape.—Assists any alien 
enemy of His Majesty, being a prisoner of war in Canada, to 
escape from any place in which he may be detained; or, 

(b) Assisting while at large on parole.—Assists any such 
prisoner as aforesaid, suffered to be at large on his parole in 
Canada or in any part thereof, to escape from the place eS 
he is at large on his parole. 55-56 V., c. 29, s. 160. 


187. Prison breach.—Every one is guilty of an indictab’e 
offence and liable to seven years’ imprisonment who, by force or 
violence, breaks any prison with intent to set at liberty himself 
or any person confined therein on any criminal charge. 55-56 V.. 
mo -29,-sy Lol. 
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An actual breaking of the prison with force, and not merely a con- 
structive breaking, must be proved. If a gaoler sets open the prison doors 
and the prisoner escapes, the latter is not guilty of prison breach. 1 Hale, 
Po Ox 6h: 


See also Roscoe Crim. Evid. 11th ed., 887. 


188. Attempt to break prison.—Every one is guilty of an 
indictable offence and liable to two years’ imprisonment who at- 
tempts to break prison, or who forcibly breaks out of his cell or 
makes any breach therein with intent to escape therefrom. 55- 
56.V., c: 29) s:4162. 


“Force,” is the gist of the offence specified in this section. R. v. 
‘Haswell (1821), R. & R., 458. 


189. Penalty.—Evvery one is guilty of an indictable offence 
and liable to two years’ imprisonment who,— 

(a) Escapes after conviction.—Having been convicted of 
any offence, escapes from any lawful custody in which he may 
be under such conviction; or, 

(b) Escaping from prison.—Whether convicted or not, 
escapes from any prison in which he is lawfully confined on any 
criminal charge. 55-56 V., c. 29, s. 163. 


See Stephen, Digest of Crim. Law, art. 199; 1 Hale P. C., 489. 


190. Escape from custody.—Every one is guilty of an in- 
dictable offence and liable to two years’ imprisonment who being 
in lawful custody other than as aforesaid on any criminal charge, 
escapes from such custody. 55-56 V., c. 29, s. 164. 


191. Penalty.—Every one is guilty of an indictable offence 
and liable to seven years’ imprisonment who,— 


(a) Rescue of person sentenced to death or for life.— 
Rescues any person or assists any person in escaping, or attempt- 
ing to escape, from lawful custody, whether in prison or not, 
under sentence of death or imprisonment for life, or after convic- 
tion of and before sentence for, or while in such custody upon a 
se aks of any crime punishable with death or imprisonment for 
life; or, 


(b) Officer permitting escape.—Being a peace officer and 
having any such person in his lawful custody, or being an 
officer of any prison in which any such person is lawfully con- 
fined, voluntarily and intentionally permits him to escape there- 
from. -ob=56'4¥.., C::29, Ss, 165...” 
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Rescue is the'deliverance of a prisoner from lawful custody by a third 
person. 2 Bishop, Crim. Law, 893. 

The rescuer, where the prisoner concurs in the rescue, is an aider at 
the fact, and therefore a principal in the prisoner’s offence of prison 
breach. 1 Bishop, Crim. Law, 456. 

192. Penalty.—Every one is guilty of an indictable offence 
and liable to five years’ imprisonment who— 

(a) Reseuing or assisting to escape in other cases.— 
Rescues any person, or assists any person in escaping, or attempt- 
ing to escape, from lawful custody, whether in prison or not, 
under a sentence of imprisonment for any term less than life, or 
after conviction of, and before sentence for, or while in such 
custody upon a charge of any..crime. punishable with imprison- 
ment for a term less than life; or, 

(b) Officer permitting escape in other cases.—Being a 
peace officer having any such person in his lawful custody, or 
being an officer of any prison in which such person is lawfully 
confined, voluntarily and intentionally permits him to escape 
therefrom. 55-56 V., c. 29, s. 166. 


193. Escape by failure to perform iegal duty.—Every 
one is guilty of an indictable offence and liable to one year’s im- 
prisonment, who, by failing to perform any legal duty, permits a 
person in his lawful custody on a criminal charge to escape 
therefrom. 63-64 V., c. 46, s. 3. 


See,;2 Bishop; Crim. Law, 920: 1 Hale, 601. 


194. Escape by conveying things into prison.—Hvery one 
is guilty of an indictable offence and liable to two years’ impri- 
sonment who with intent to facilitate the escape of any prisoner 
jJawfully imprisoned conveys, or causes to be conveyed, any thing 
Intowany, Prison. . 55-06 Vs, C.u29eas: 167. 


195. Causing discharge of prisoner under pretended 
authority.—Every one is guilty of an indictable offence and 
liable to two years’ imprisonment who knowingly and unlawfully, 
under colour of any pretended authority, directs or procures the 
discharge of any prisoner not entitled to be so discharged, and 
the person so discharged shall be held to have escaped. 55-56 
VES C20.» Son L608. 


196. Full term to be served when retaken.—HEvery one 
who escapes from custody shall, on being retaken, serve, in the 
prison to which he was sentenced, a term equivaient to the re- 
mainder of his term unexpired at the time of his escape, in addi- 
tion to the punishment which is awarded for such escape. 
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2. Place of additional imprisonment.—Any  imprison- 
ment so awarded may be to the penitentiary or prison from which 
the escape was made. 55-56 V., c. 29, s. 169. 


PART. 2 
OFFENCES AGAINST RELIGION, MORALS AND PUBLIC CONVENIENCE, 
INTERPRETATION. 


197. Definitions.—In this Part, unless the context other- 
wise requires,— 

(a) ‘Theatre.’—Includes any ‘place open to the public, gra- 
tuitously or otherwise, where dramatic, musical, acrobatic or 
other entertainments or representations are presented or given; 


(b) ‘Guardian.’—Includes any person who has in law or in 
fact the custody or control of any girl or child referred to; 

(c) ‘Publie place.’—Includes ‘any open place to which the 
public have or are permitted to have access and any place of 
public resort... 57-58. Vio. 57, s: 15 63-G4V., ¢. 46 sina? 3. VIL, 
Cais Be es 


OFFENCES AGAINST RELIGION. 


198. Blasphemous libkels——Every one is guilty of an in- 
dictable offence and liable to one year’s dor isenior who pub- 
lishes any blasphemous libel. 

2. Question of fact—Froviso—Expression of opinion.— 
Whether any particular published matter is a blasphemous libel 
cr not is a question of fact: Provided that no one is guilty of a 
blasphemous libel for expressing in good faith and in decent lan- 
guage, or attempting to establish by arguments used in good 
faith and conveyed in decent language, any opinion whatever 
upon any religious subject. 55-56 V., c. 29, s. 170. 


For blasphemy, see 2 Bishop, Crim. Law, 69, 74. 

Publications, which in an indecent and malicious spirit assail and 
asperse the truth of Christianity or of the Scriptures in language eal- 
culated and intended to shock the feelings and outrage the belief of man- 
kind are punishable as blasphemous libels. R. v. Bradlaugh, 15 Cox C. C., 
Alias Rivwe Welletier 11900). 60R Mos Nees. ele: 

But if the decencies of controversy are observed even the fundamentals 
of religion may be’ attacked without the writer being guilty of blas- 
phemous libel. R. v. Ramsay & Foote, 15 Cox C. C.,; 231, :238, 

Section 910 as to plea of justification applies only to defamatory 
libels, not to blasphemous libels. 


199. Obstructing officiating clergyman. —Rvery one is 
guilty of an indictable offence and liable to two years’ imprison- 


- 
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ment who, by threats or force, unlawfully obstructs or prevents, 
or endeavours to obstruct or prevent, any clergyman or other 
minister in or from celebrating divine service, or otherwise offi- 
ciating in any church, chapel, meeting-house, school-house or 
other place for divine worship, or in or from the performance of 
his duty in the lawful burial of the dead in any churchyard or 
other burial place: . 55-56 V.; ¢. 29,.-s:. 171. 


The offence of unlawfully obstructing divine service under Code sec. 
171 (now sec. 199), is not made out where the clergyman obstructed had 
no legal claim to the possession of, or use of the church premises, and 
was in point of law himself a trespasser thereon. R. v. Wasyl Kapij (1905), 
One CLIC. “186; 

200. Viclence to officiating clergyman.—tHvery one is 
guilty of an indictable offence and liable to two years’ imprison- 
ment who strikes of offers any violence to, or arrests upon any 
civil process or under the pretense of executing any civil process, 
any clergyman or other minister who is engaged in or, to the 
‘knowledge of the offender, is about to engage in, any of the rites 
or duties in the last preceding section mentioned, or who, to the 
knowledge of the offender, is going to perform. the same, or re- 
turning from the performance thereof. 55-56 V., c. 29, s. 172. 


201. Disturbing meetings for religious worship or spe- 
cial purposes.—HEvery one is guilty of an offence and liable, on 
summary conviction, to a penalty not exceeding fifty dollars and 
costs, and in default of payment to one month’s imprisonment, 
who wilfully disturbs, interrupts or disquicts any assemblage of 
persons met for religious worship, or for any moral, social or 
benevolent purpose, by profane discourse, by rude or indecent be- 
haviour or by making a noise, either within the place of such 
mecting or so near it as to disturb the order or solemnity of the 
meeting. —b5-b6--V ce. 29,82 178: 


Re SVs mVVaAS Vi aisapiie (O05 i= OF Gs 4@s VC 186: 

Disturbance of a congregation legally assembled for divine service is 
an indictable offence at common law. 1 Hawkins, cap. 28, sec. 23. 

This section does not apply to a meeting of electors called by one of 
ae eandidates during a municipal election. R. v. Lavoie (1902), 6 CG. GC. C., 
OU. 

As. to disturbance of a Salvation Army mesting, see R. v. Gauthier 
CHOC artin CeO. aCe oGoc. 


? 


OFFENCES AGAINST MORALITY. 


202. Buggery.—Every one is guilty of an indictable offence 
and liable to imprisonment for life who commits buggery, either 
‘with a human being or with any other living creature. 55-56 V., 
c. 29, s. 174. 
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Buggery, also called sodomy, is the carnal copulation against nature 
by human beings with each other or with a beast. There must be a penetra- 
tion per annum. 1 Bishop Crim. Law, 380; Archbold Cr. Plead. (1900), 879. 

A penetration of the mouth is not sodomy, but it is an offence under 


section 206. See R. v. Jacobs, R. & R.. 331. 
Unlike rape, sodomy may be committed between two persons both of 
whom consent and even by husband and wife. R. v. Jellyman, SUC. Goes. 


604; R. v. Alen (1848), 1 Denison C. C., - 364. é 

Although a person under fourteen years of age cannot be convicted 
of sodomy he may. if the act be committed against the will of the other 
person, be punished for an indecent assault under sec. 293. 

Rea Vo emartion (189s) 2e@ace.1 Cn. ly. t 

As to exclusion of public from the court room, see section 645. 

203. Attempt to commit.—Every one is guilty of an in- 
dictable offence and liable to ten years’ imprisonment who at- 
tempts to commit the offence mentioned in the last preceding sec- 


Ons ~59-56--V., CC. 295.8. 175. 


Public may be excluded from court room, section 645. 

204. Incest.—Every parent and child, every brother and 
sister, and every grandparent and grandchild, who cohabit or 
have sexual intercourse with each other, shall each of them, if 
aware of their consanguinity, be deemed to have committed in- 
cest, and be guilty of an indictable offence and liable to four- 
teen years’ imprisonment, and the male person shall also be liable 
to be whipped: Provided that, if the court or judge is of opinion 
that the female accused is a party to such intercourse only by 
reason of the restraint, fear or duress of the other party, the 
court or judge shall not be bound to impose any punishment on 
such person under this section. 55-56 V., c 29, s. 176. 


s 


Incest was not an offence punishable at common law, but was dealt 
with by the English ecclesiastical courts. which had power to imprison for 


the offence. Stephen’s Digest of Crim. Law, art. 170. 
Oral evidence is not admissible to prove relationship on a charge of 


incest in the Province of Quebec, and the relationship must be establish- 
ed by the production of extracts from the registers of civil status, as re- 
aquired by the provincial Jaws of evidence made apnlicable to criminal pro- 
cesdings by the Canada Hvidence Act. 35, unless the absence of ‘such re- 


gisters is proved. R. v.. Garneau (1899), 4 C. C. G., 69. 
As to excluding public from court-room, see section 645. 


205. Indecent acts.—Every one is guilty of an offence and 
liable, on summary conviction before two justices. to a fine of 
fifty dollars or to six months’ imprisonment with or without 
hard labour. or to both fine and imprisonment, who wilfully,— 

(a) Xn Public places.—In the presence of one or more per- 
sons does any indecent act in any place to which the public have 
or are permitted to have access: or, 

(b) As en insult.—Does any indecent act in any place in- 


(7 


tending thereby to insult or offend any person. 53 V., c. 37, 8. 6; 
Ho-00r-V., Ge 20,1. ir. 
A place out of sight of the public footway. where people had no legal 


right to go, but did habitually go without interference, is included. R. 
v. Wellard; 'L. R../ 14 Q. B.D... 68. 

A summary conviction for ‘‘unlawfully’’ committing an act does not 
sufficiently charge that the act was ‘wilfully’ done to constitute an of- 
fence under a statute which makes ‘tthe latter an essential element of the 
offence. Ex parte O’Shaughnessy (1904), 8 C. C. C., 186; R. vy. Tupper 
(1906 eer Coe. 199°. Re yc Barre. 0906). 411° CG, C. .C., 1. 

A person is guilty of indecent acts within the meaning of section 177 
(now sec. 205) of the Criminal Code, who, in a public theatre, in the pre- 
sence of several persons, make indecent gestures on his person or other- 
wise, while singing an obscene song. R. v. Jourdan (1900). 8 C. C. C., 387. 

The public may be excluded from the court-room, section 645, 

206. Acts of gross indecency.—Every male person is guilty 
of an indictable offence and liable to five years’ imprisonment 
and to be whipped who, in public or private, commits, or 1s a 
party to the commission of, or procures or attempts to procure 
the commission by any male person of, any act of gross indecency 
with another male person. 55-56 V., c. 29, s. 178. 

See Ro vy. Jones (1896), 18 Cox C. C2207. 

Exclusion of the public from the court-room, section 645. 

207. Penalty.—Every one is guilty of an indictable offence 
and liable to two years’ imprisonment who nuenitely, without 
lawful justification or excuse,— 

(a) Obscene or immoral books or pictures. —Manufac- 
tures, or sells, or exposes for sale or t ic_ view, or distri- 
butes or circulates, or causes to be distributed or circulated, any 
obscene book, or other printed, typewritten or otherwise written 
matter, or any picture, photograph, model or other object tend- 
ing to corrupt morals; or, 

(b) Indecent show.—Publicly exhibits any disgusting ob- 
ject or any indecent show; or, 

(c) Drugs for abortion.—Offers to sell, advertises, publishes 
an advertisement of, or has for sale or disposal, any medicine, 
drug, or article intended or represented as a means of preventing 
conception or of causing abortion or miscarriage. 

2. Execess.—No one shall be convicted of any offence in 
this section mentioned if he proves that the public good was. 
served by the acts alleged to have been done, and that there 
was no excess in the acts alleged beyond what the public good 
required. 

3. Questions for judge.—It shall be a question for the 
court or judge whether the occasion of the manufacture, sale, ex- 
posing for sale. publishing, or exhibition is such as might be 
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for the public good,. and whether there is evidence of excess 
beyond what the public good required in the manner, extent or 
circumstances in, to or under which the manufacture, sale, ex- 
posing for sale, publishing or exhibition is made; but it shall be 
a question for the jury whether there is or is not such excess. 

4. Motives.—The motives of the manufacturer, seller, ex- 
poser, publisher or exhibitor shall in all cases be irrelevant. 63- 
64. V.we. 46,8. 3: 

Section 861 provides that no count for selling or exhibiting an obscene 
book, pamphlet, newspaper or other pfinted or written matter, shall be 


deemed insufficient on the ground that it does not set out the words there- 
of. 

ASH to "test: Vol, obscenity..see Racvi Bicklin 9. oOR., 0° Of BA i ey. 
Beavers (005) 9) Cae, (G.re4o. 

Ordinary ballet-dancing in ‘the customary costume does not constitute 
an immoral or indecent play or performance within the meaning of Code 
sec. 179a (now sec. 207), The word ‘‘indecent’’ has no fixed legal meaning. 
and it devolves upon the prosecution in a charge of presenting an indecent 
theatrical performance. to affirmatively prove that the performance in 
question was of a depraving tendency. R. v. McAuliffe (1904), 8 C. C. C., 21, 

A provincial legislature has jurisdiction to legislate concerning matters 
of police regulation’ of public morals, but in so far as the same subject 
is dealt with by the Dominion Parliament, the Dominion legislation will 
prevail. The power of enacting such police regulations may be delegated 
by the provincial legislature to municipal councils. Ex parte Ashley (1898), 
SCO C2828. 

See also RR. ava Karn (1903), 62.C. -C.. Cs reversing Rate Karn: bec. Ge. 
C., 543. i 

208. Immoral theatrical performance—Penalty for 
lessee or manmager.—HEvery person who, being the lessee, agent 
or person in charge or manager of a theatre, presents or gives 
or allows to De presented or given therein any immoral, indecent 
or obscene play, opera, concert, acrobatic, variety, or vaudeville 
performance, or Other entertainment or representation, is guilty 
of an offence punishable on indictment or on summary convic- 
tion, and liable, if convicted upon indictment, to one year’s im- 
prisonment with or without hard labour, or to a fine of five hun- 
dred dollars. or to both, and, on summary conviction, to six 
months’ imprisonment, or to a fine of fifty dollars, or to ‘both. 

2. Person appearing as actor.—Hvery person who takes 
part or appears as an actor, performer, or assistant in any capa- 
city, in any such immoral, indecent or obscene play, opera, con- 
cert, performance, or other entertainment or representation, is 
guilty of an offence and liable, on summary conviction, to three 
months’ imprisonment, or to a fine not exceeding twenty dollars, 
or to both. 

3. Person in an indecent costume.—HEvery person who so 
takes part ‘or appears in an indecent costume is guilty of an 
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offence and liable, on summary conviction, to six months’ im- 


prisonment, or to a fine of fifty dollars, or to both. 3 E. ves Ce 
13,*8.. 2. | 

See R. v. Jourdan (1900), 8 C. C. C., 387 and Ex parte Ashley (1898), 
Rs GEOG Bikes enc 

209. Penalty.—Every one is guilty of an indictable offence 
and liable to two years’ imprisonment who posts for trans- 
mission or delivery by or through the post,— : 

(a) Posting obscene publications.—Any obscene or 1m- 
moral book, pamphlet, newspaper, picture, print, engraving, 
lithograph, photograph or any publication, matter or thing of an 
indecent, immoral, or scurrilous character; or, 

(b) Letters or post-cards.—Any letter upon the outside or 
envelope of which, or any post card or post band or wrapper 
upon which, there are words, devices, matters or things of the 
character aforesaid; or, ae 

(c) Letters to deceive and defraud.—Any letter or circu- 
lar concerning schemes devised or intended to deceive and de- 
fraud the public, or for the purpose of obtaining money under 
false pretenses. 63-64 V.. c. 46, Ss. 3. 


210. Burden of proof.—The burden of proof of previous 


unchastity on the part of the girl or woman under the three | 
next Succeeding sections shall be upon the accused. 63-64 V., ¢. § 


46, s. 3. 


211. Seduction of girls between fourteen and sixteen.— 
Every one is guilty of an indictable offence and liable to two 
years’ imprisonment who seduces or has illicit connection with 
any girl of previously chaste character, of or above the age of 
fourteen years and under the age of sixteen years. 55-56 V., ¢. 
29, Stok, 90... JC. ae, Sood, 


Prosecutions under this ‘section must be commenced within one year 
from the date of the commission of the offence. Sec. 1140. 

By section 1002 ‘‘no person accused of an offence under sections 211 
to 220 shall be convicted upon the evidence of one witness. unless such 
witness is corroborated in some material particular by evidence implicat- 
ing the accused.’’ ’ 

See as to corroborative evidence, R. v. Burr (1906), 12 C. GC. G., 103. 

The corroborative evidence necessury under this section may consist of 
the admission of the accused made afiter the girl has attained the age of 
sixteen years. to the effect that he has had connection with her before 
that time. And a statement made by the accused before he was charged 
with the offence, that he had been advised that if he could get the girl to 
marry him he would escape punishment, is corroborative evidence impli- 
cating the accused, and proper to be considered by a jury or by a judge 
exerrising the functions of a jury. R. v. Wvse (1895) 10. GC. C.. 6. 

Evidence of a girl’s pregnancy, and of her having been employed in 


ee Na, 
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domestic service at the residence of the accused and of facts shewing 
merely a strong probability of there having been no opportunity for any 
other man to have connection with her, does not constitute co%’roborative 
evidence implicating the accused. R. v. Vahey (1899), 2 C. C. C., 208. 

A certificate of the registration of birth, coupled with evidence of 
identity, is legal evidence of the age of the person mentioned in it. R. 
Vb MV ieee Tew ba wen me OG watt on eS. : 

Proof of the date of birth may be given by some one who was present 
ati the sbirthe (RSsvar Nichols, -10..Cox :C. Ge, 476: 

The evidence of the girl as to her own age would not be admissible. 
Rives Rishworth,.2)@. 96s, 416. 

The public may be excluded from the court-room, sec. 645. 


2i2. Seduction under promise of marriage.—Every one, 
above the age of twenty-one years, is guilty of an indictable 
offence and liable to two years’ imprisonment who, under pro- 
mise of marriage, seduces and has illicit connection with any 
unmarried female of previously chaste character and under 
twenty-one years of age. -55-56 V., c. 29, s. 182. 


By section 214 (s.s. 2), the subsequent marriage of the seducer and the 
seduced, is, if pleaded, a good defence to any indictment for any offence 
against sections 212, 213 and 214, except in the case of a guardian seducing 
his ward. 

The prosecutions under this section must be commenced within one 
year from the date of the commission of the offence, sec. 1140. 

There is misdirection when the judge tells the jury that if the seduc- 
tion took place while there was an existing engagement to marry, this 
section applies, for the seduction contemplated by this section is one 
which is accomplished by means of a promise to marry. R. v. Walker 
(1393) Lee OWS ne Sen Cl R64 amd (5 Cres WO ur aGo: 

See also R. v. Lougheed (1908), 8 C. C. C., 184. 

The corroboration need not be as to every fact in issue and it is suf- 
ficient if it confirms the belief that the prosecutrix is speaking the truth. 
Rowe Dauiny@906)) Aa estes Cy 244: 

“Chaste character’ does not mean reputation for chastity, but actual 
personal virtue. Kenyon v. People, 26 N. Y. .203, 207. 

The girl must be actually chaste and pure in conduct and principle, 
up to the time of the commission of the offence. Carpenter vy. People, 8 
Barb., 608, 608. ; 

As to exclusion of public from court-room, see section 645. 


213. Penalty.—Every one is guilty of an indictable offence 
and liable to two years’ imprisonment,— 

(a) Seducing ward.—Who, being a guardian, seduces or 
ras illicit connection with his ward; or, 

(b) Seducing female employee.—Who seduces or has illi- 
cit connection with any woman or girl previously chaste and 
under the age of twenty-one years who is in his employment in 
a factory, mill, work-shop, shop or store, or who, being in a 
common, but not uecessarily similar, emplcyment with him in 
such factory, mill, workshop, shop or store, is, in respéct of 
her employment or work in such factory, mill, workshop, shop or 
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store, under or in any way subject to his control or direction, or 
receives her wages or salary directly or indirectly from him. 
63-64. V.4 c: 46¢s.-3. 

The prosecution must be commenced within one year from the date of 
the offence. Section 1140. 

As to exclusion of public from court-room, see section 645. 

See sec. 214 (s.s. 2) as to seduction of ward by guardian. 

214. Seducing female passengers on vessels.—Every one 
is guilty of an indictable offence and liable to a fine of four 
hundred dollars or to one year’s imprisonment, who, being the 
master or other officer or a seaman or other person employed on 
board of any vessel, while such vessel is in any water within 
the jurisdiction of the Parliament of Canada, under promise of 
marriage, or by threats, or by the exercise of his authority, or by 
solicitation, or the making of gifts or presents, seduces and has 
illicit connection with any female passenger. 

2. Marriage a defence.—The subsequent intermarriage of 
the seducer and the seduced is, if pleaded, a good defence to any 
indictment for any offence against this or either of the two last 
preceding sections, except in the case of a guardian seducing his 
Ward, -55-56.V 2 a. 29). sr.184: 


The public may be excluded from the court-room, sec. 645. 


215. Parent or guardian procuring or party to defile- 
ment ef girl or woman.—Every one who, being the parent or 
guardian of ary girl or woman,— 


(a) preeures such girl or woman to have carnal connection 
with anv =nan other than the procurer; or 

(by) orders, is party to, permits or knowingly receives the 
avails of, the defilement, seduction or prostitution of such girl 
or woman; 

Penalty.—Is guilty of an indictable offence, and liable to 
fourteen years’ imprisonment, if such girl or woman is under 
the age of fourteen vears, and if such girl or woman is of or above 
the age cf fourteen years, to five years’ imprisonment. 55-56 
VC 2978S. 1186, 


Prosecutions must be commenced within one year from the date of 
the commission of the offence. Sec. 1140. 


The public may be excluded from the court-room, sec. 645. 
216. Penalty.—Every one is guilty of an indictable offence 
and liable to two years’ imprisonment with hard labour, who.— 
(a) Preeuring girl for defilement.—Procures. or ‘ at- 
tempts to procure, any girl or woman under twenty-one years of 
age, not being a common prostitute or of known immoral charac- 
6 
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ter, to have unlawful carnal connection, either within or with- 
out Canada, with any other person or persons; or, 

(b) Enticing girl to heuse of ill-fame.—tInveigles or en- 
tices any such woman or girl to a house of ill-fame or assigna- 
tion for the purpose of illicit imtercourse or prositution, or 
knowingly conceals in such house any such woman or girl so in- 
_veigled or enticed: or, 

(c) Proeuring girl for prostitution.—Procures, or at- 
tempts to procure, any woman or girl to become, either within 
or without Canada, a common prostitute; or, 

(d) To leave Canada fer the purpose.—Procures, or at- 
tempts to procure, any woman or girl to leave Canada with in- 
tent that she may become an inmate of a brothel elsewhere; or, 

(e) To come in to Canada for the purpose.—Procures any 
woman or girl to come to Canada from abroad with intent that 
she may become in inmate of a brothel in Canada; or, 

(f) To leave her abode fer the purpose.—Procures, or 
attempts to procure, any woman or girl to leave her usnal 
place of abode in Canada, such place not being a brothel, with 
intent that she may become an inmate of a brothel, within or 
without Canada: or, 

g) Carnal cenunection by threats.—By threats or intimi- 
dation procures, or attempts to procure, any woman or girl to 
have any unlawful carnal connection, either within or without 
Canada; or, 

(h) By false pretenses.—By false pretenses or false repre- 
sentations procures any woman or girl, not being a common 
prostitute or of known immoral character, to have any unlaw- 
ful carnal connection, either within or without Canada: ocr, 

(i) Administering drugs for the purpese.—Applies, ad- 
ministers to, or causes to be taken by any woman or girl any 
drug, intoxicating liquor, matter, or thing with intent to stupefy 
or overpower so as thereby to enable any person to have un- 
lawful carnal connection with such woman or girl. 55-56 V., e. 
29, 8, 1385. 


The prosecution must be commenced within one year from the com- 
.missiton of the offence. Section 1140. 

A conviction for ‘‘unlawfully procuring or attempting to procure’’ 
a girl to become a prostitute, is void for duplicity and for uncertainty. 
R. v. Gibson (1898), 2 ©. C. GC... 302. 

Upon a charge of procuring a girl ¢o come to Canada from abroad with 
intent that she may become an inmate of a brothel in Canada, the acts 
of inducement must be shewn to have been committed in Canaida to give 
jurisdiction to a Canadian court, unless the accused is a British subject. 
Re Gertie Johnson (1904). 8 CG. GC. G.. 249, 

The public may be excluded from the court-room, sec. 645, 
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217. Householder permitting deren ee: Dior <o 
who, being the owner or occupier of any premises/ OF ; oe 
acting or assisting in, the management or control here ot “i 
duces or knowingly suffers any girl under the age of eighteen years 
to resort toorbeinor uponsuch premises for the purpose of being 
unlawfully and carnally known by any man, whether such car- 
nal knowledge is intended to be with any particular man, or 
generally, is guilty of an indictable offence, and is liable,— 

(a) Penalty age—To ten years’ imprisonment if such girl 
is under the age of fourteen years; 

(b) Penalty age—To two years’ imprisonment if such girl 
is of or above the age of fourteen years. 63-64 V., c. 46, 5. 3. 

Prosecution for this offence must be commenced within one year from 
the commission of the offence. Sec. 1140. } 

On a charge of allowing a girl under 18 to be upon premises for im- 
moral purposes, the evidence of the girl proving that she shared with the 
proprietor the money she obtained by prostitution there carried on, is 
sufficiently corroborated under Code sec. 684 (now sec. 1002), by the evi- 
dence of another witness tending to shew that the place was a bawdy 
house. R. v. Brindley (1903), 6 C. C. C., 196. 

The public may be excluded from the court-room, sec. 645. 

218. Conspiracy to defile-—Every one is guilty of an in- 
Gictable offence and liable to twa year’s imprisonment who con- 
spires with any other ‘person by false pretenses, or false repre- 
sentations or other fraudulent means to induce any woman to 
commit adultery or fornication. 55-56 V:, c. 29, s. 188. 


Corroborative evidence is required by sec. 1002. 

The public may be excluded from the court-room, sec. 645. 

219. Carnally knowing idiots.—HEvery one is guilty of an 
indictable offence and liable to four years’ imprisonment who 
unlawfully and carnally knows, or attempts to have unlawful 
carnal knowledge of, any female idiot or imbecile, insane or 
Geaf and dumb woman or girl, under circumstances which do 
rot amount to rape but where the offender knew or had good 
reason to believe, at the time of the offence, that the woman or 
girl was an idiot, or imbecile, or insane or deaf and dumb. 63-64 
Wa. G40 8.45 


Corroborative evidence is required by sec. 1002. 

The public may be excluded from the court-room, sec. 645. 

220. Fenalty.—Every one is guilty of an indictable offence 
and liable to a penalty not exceeding one hundred dollars and 
not less than ten dollars, or six months’ imprisonment,— 

(a) Keeping habitation for prostituticn of Indian 
women.—Who, being the keeper of any house, tent or wigwam, 
allows or suffers any unenfranchised Indian woman to be or re- 
main in such house, tent or wigwam, knowing or having probable 
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cause for believing that such Indian woman is in or remains in 
such house, tent or wigwam with the intention of prostituting her- 
self therein; or, 

(b) Prostitution therein. Who, being an Indian woman, 
prostitutes herself therein; or, 

(c) Frequenting the same.—Who, being an unenfranchised 
Indian woman, keeps, frequents or is found in a disorderly house, 
tent or wigwam used for any such purpose. 

2. Who deemed keeper.—Every person who appears, 
acts or behaves as master or mistress, or as the person who has 
the care or management, of any house, tent or wigwam in which 
any such Indian woman is or remains for the purpose of pros-. 
tituting herself therein, is deemed to be the keeper thereof, nct- 
withstanding he or she is not. in fact the real keeper thereof. 
&b-56' V.; -¢. 929; s) 190, 


Corroborative evidence is required by sec. 1002. 
The public may be excluded from the court-room, sec. 645. 


NUISANCES. 


221. Common nuisance defined.—A common nuisance is 
an unlawful act or omission to discharge a legal duty, which act 
or omission endangers the lives, safety, health, property or com- 
fort of the public, or by which the public are obstructed in the 
exercise or enjoyment of any right common to all His Majesty’s 
Subjeets,): 50-56, V.,,,¢. -29, Ss. 19% 


The injury or annoyance must be to the whole community in general 
to constitute a common nuisance, and whether or not the number of per- 
sons affected is sufficient to make it a common nuisance, is a question for 
the. jury... Ritve White, 1 Burr, 337: 

The carrying on of an offensive trade is indictable where it is de- 
structive of the health of the neighbourhood or renders the houses unte- 
mantable. R. v. Dawvey, 5 Esp. 217. 

The omission of an electric railway company operating their cars upon 
a highway to use reasonable precautions so as to avoid endangering the 
lives of the public using the highway in common with the company. is a 
breach of legal duty constituting a common nuisance under the Criminal 
Code, secs. 191 and 213 (now secs. 221 and 247). for which an indictment 
Whiyiie sR.» Torento Railway ‘Company G900)) 4.C) Gilg: 

See, aisoun, vi, Toronto Railway Co.1905),. 10 26s iC. 2 Ce 106: 

Tf the nuisance is alleged in the indictment to be still continuing the 
judgement may direct that the defendant shall remove it at his own cost. 
1 Hawkins, cap. 75, sec. 14. 


222. Criminal common nuisances.—EHvery one is guilty of 
an indictable offence and liable to one year’s imprisonment or a 
fine who commits any common nuisance which endangers the 
lives, safety or health of the public, or which occasions injury to 
the person of any individual. 55-56 V., c. 29, s. 192 
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Although a corporation cannot be guilty of manslaughter, it may be 
indicted, under Code sec. 252 (now sec. 284), for having caused grievous 
bodily injury by omitting to maintain in a safe condition a bridge or 
structure which it was its duty to so maintain, and this notwithstanding 
that, death ensued at once to the person sustaining the grievous bodily 
injury. R. v. Union Colliery Co. (1900), 3 C. C. C., 523, affirmed by the 
Supreme Court; 31 S. ©: R:. and 4 .C. C. C.. 400. 

An indictment for a nuisance in obstructing a public highway is in- 
sufficient to charge a criminal offence under Code sec. 192 (now sec. 222) 
if it does not allege injury to the person of some one; and personal injury 
is not to be inferred from a count which states ‘‘actual’’ injury to a per- 
son named. R. vy. Reynolds (1906), 11 C. C. C., 312. 

See also -R. -v.. Grand Trunk Ry. Co, (1858), 17 U. C. Q. B.,: 165. 


223. Non criminal common nuisances.—Any one convict- 
ed upon any indictment or information for any common nuisance 
cther than those mentioned in the last preceding section, shall 
rot be deemed to have committed a criminal offence; but all 
such proceedings or judgments may be taken and had as hereto- 


fore to abate or remedy the mischief done by such nuisance to 
tine, publicerisht:: 255-56.0V =. €... 29s, 193. 


Re ven Coopers@876)5) 40). Us CQ) Be. 22940 Rv. Betts; 16° @) Biv-1022- 

Where a county council is liable to repair a bridge, the proper remedy 
is indictment, not mandamus. Re Jamieson & County of Lanark (1876), 
Bor Une Cm). 0 BesuO4 ( 

In Ontario, it has been held that a nrosecution of a municipal corpo- 
ration for a nuisance in not keeping a public street. in repair must be by 
indictment, but no preliminary enquiry can be held. R. v. City of London 
CLOOUNS oS ilue Crow Mets diana 

Seer also have uatesa Oro. .On7O2, 22827 Reve aWwatsone GuCuC. 1G. Solis) i. 
Varborace aastrainlen lO. Ga Oh25: 


224. Knowingly selling unfit food.—tHEvery one is guilty 
of an indictable offence and liable to one year’s imprisonment 
who knowingly and wilfully exposes for sale, or has in his posses- 
sion with intent to sell, for human food articles which be knows 
to be unfit for human food. 

2. Fenalty for subsequent offence.—Every one who is con- 
victed of this offence after a previous conviction for the same 
crime shall be liable to two years’ imprisonment. 55-56 V., c. 
29, s. 194. 


This is an offence at common law. R. v. Dixon (1814), 3 M. & Sel. 11. 
If death ensues from eating such food, the seller knowing that it is 
glee is indictable for manslaughter. R. v. Stevenson (1861), 3 F. 

HP RA0G: 

It is not competent for magistrates where an information charges an of- 
fence under this section which they have no jurisdiction to try summarily, 
to convert the charge into one under a municinal by-law which thev 
have jurisdiction to try summarily, and to so try it on the original 
information.) R= Vv. Dunrey (1901), 95°C: C. -Cx,, 38. 


225. Common bawdy-house defined.—A common bawdy- 
house is a house, room, set of rooms or place of any kind kept 
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tor purposes of prostitution, or occupied or besotted to by one. 
or more persons for such purposes. 55-56 V., c. 29, s. 195. 


The keeping of a bawdy-house is a nuisance at common law. 1 Rus- 
sell on Crimes, 5th ed. 427. 

Sections 238 and 239 of the Code declare that a keeper of a bawdy- 
house is a vagrant and may be punished on summary conviction. 

It is immaterial whether indecent or disorderly conduct is or is not per- - 
ceptible from the outside. Stephen’s Crim. Law, 122. 

A “brothel” is a place where people of opposite sexes are allowed to 
resort for illicit intercourse. A house occupied by one woman for the pur- 
pose of prostituting herself therein with a number of different men, but 
not allowing other women to use the premises for a like purpose is not 
a brothel. Singleton v. Ellison (1895), 1 Q. B., 607; R. v. Osberg (1905), 9 


Cre. aCe 180. 
But the use of a single room by a lodger in a house in like manner 


to a bawdy-house has been held to constitute the keeping of a bawdy- 


house. R. v. Pierson (1705), 2 Ld. Rayvm, 1197. 
Se also R- v. Young, 6 °C. C. C., 42 and Rey, ian (19 05) 10 Cs Cs 


Cr, 150; 

226. Commen gaming-house defined.—A common gam- 
ing-house is,— 

(a) a house, room or placa kept by any person for gain, to 
which persons resort for the purpose of playing at any game of 
chance, or at any mixed game of chance and skill; or, 

(b) a house, room or place keptor_ used for playing therein 
at any game of chance, or any mixed game of chance and skill, 
in which 

(i) a bank is kept by one or more of the players exclu- 


ively of the others; or, 


(ii) any game is played the chances of which are not alike 
favourable to ail the players, including among the players the 
banker or other person by whom the game is managed, or against 
whom the game is managed, or against whom the other players 
stak¢d, play or bet. 

2. Effect of part of geme only being played there or 
stake elsewhere.—Any such house, room or place shall be a 
common gaming-house, although part cnly of such game is play- 
ed there and any other part thereof is played at some other 
place, either in Canada or elsewhere, and although the stake play- 
ed for, or any money, valuables, or property depending on such 

game, is in some other place, either in Canada or elsewhere. 55- 
a6 V., @ 29,’ $s. 196; 58-59: -V.; ce: 40,- $504. 


A lottery is a game of chance; and a house is a common gaming - 
ie although ae the game is played therein. and anv other part 
of the game is plave ey ae other place. R.-v. Fran 
o Gee ee eT O. a ce: (1897). 3 R. de 

Code sec. 773 (f) Fact that anv person charged before a magistrate 


“with keeping or being an inmate or habitual freauenter of any disorderly 


house, house of ill fame or bawdy-house,’’ may be summarily tried, does 
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not apply to a common gaming-house. The meaning of the words ‘“‘dis- 
orderly house,’’ in sec. 773 (f) and sec. 774 is governed by the rule nosci- 
tur a sociis, and is therefore restricted to houses of the nature and kind 
of a house of ill fame or bawdy-houte. It is immaterial whether a generic 
term precedes or follows the specific terms which are used; in either 
case the general word must take its meaning, and be presumed to em- 
brace only things or persons of the kind designated in the specific word. 
eave France (ESOS ess ee RRM meow din en Oem Oy nero lis 

If the ‘‘rake off’’ be for the benefit of the proprietor, a conviction will 
be maintained. R..v. Brady (1896), 10 Que. S. C., 539. 

The game of “‘black jack’’ is a game of chance, and a place kept or 
used “for playing it, although not kept for gain, is a common gaming 
house. RK. va Petrie: (1900)) 3 Cy C.7Ct,, 439. 

That a house is ‘“‘common’’ does not necessarily mean that it is open 
to everyone; it may be of limited access. R. v. Laird (1894), 3 R. de J. 


(Que.), 389. 
The use of a gaming instrument to decide the winning of stakes laid 


in another country and payable there, is not, taken alone. gaming which 
will render the person operating the instrument liable under this section. 


Ke weevvettimanm G894y, da. Gi C., 28 
See Jenks v. Turpin, (1884), L. R., 13 Q. B. D., 505. 
See R. v. James (1903), 7 C. C. C., 196, overruling R. v. Saunders (1900), 


Cs Co C495: 

Ro vn Hortier sass), e7 C.. Co Ca 417 Raves Mam Kee=(i905)) 9° Cir C. C3 
{ee 

Even if a provincial legislature has authority to authorize ~~nicipal- 
ities to pass by-laws ‘‘for suppressing gambling houses,’’ a municipal by- 
law assuming to prohibit a person from allowing a game of cards to be 


played for money in his house is invalid as being in excess of the power 
delegated. R. v. Spegelman (1905), 9 C. C. C., 169. 

The proprietor of a place in which the game known as ‘“‘darts’’ is car- 
ried on under conditions which make the chances of the proprietor much 
more favourable than that of the customers is properly convicted of keep- 
ing a gaming house under Code secs. 226 and 228. R. v. Cashen (1906), 11 


Cet Oh. OC. 183: 

227. Common betting-house defined.—A common bet- 
ting-house is a houses, office, room or other place,— 

(a) opened, kept or used for the purpose of betting between 
persons resorting thereto and 

(i) the owner, occupier or keeper thereof, 

(ii) any person using the same, 

(iii) any person procured or employed by, or acting for or 
on behalf of any such person, 

(iv) any person having the care or management, or in any 
manner conducting the business thereof; or, 

(b) Opened, kept or used for the purpose of any money or 
valuable thing being received by or on behalf of any such per- 
son as aforesaid, as or for the consideration 

(i) for any assurance or undertaking, express or implied, 
to pay or give thereafter any money or valuable ‘thing on any 
event or. contingency of or relating to any horse race or other 
race, fight, game or sport, or 

(ii) for securing the paying or giving by some other per- 
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son of any money or valuable thing on any such event or con- 
tingency ; | oF, : ; : 

(c) opened, or kept for the purpose of recording or register- 
ing bets upon any contingency or event, horse race or other race, 
fight, game or-sport, or for the purpose of receiving money or 
other things of value to be transmitted for the purpose of being 
wagered upon any such contingency or event, horse race or 
other race, fight, game or sport, whether any such bet is re- 
corded or registered there, or any money or other thing of value 
is there received to be so transmitted cr not; or, 

(d) opened, kept or used for the purpose of facilitating or 
encouraging or assisting in the making of bets upon any con- 
tingency or event, horse race or other race, fight, game or sport, 
by announcing the betting upon, or announcing or displaying 
the results of, horse races or other races, fights, games or sports, 
or in any other manner, whether such contingency or event, horse 
race or other race, fight, game or sport occurs or takes place in 
Ganada- or elsewhere. 55-56 V.,.c..29,s 197;.58-59. V..; ¢. 40, s2 1. 


SoewR ve Giles (895 hod 30 wl. OU TSR ve SOSbOnnIeA iO mw tewiso. 

The publication in a newspaper of an advertisement ‘soliciting bets to 
be placed upon horse races and also of the results from day to day of 
said races is illegal; and the newspaper proprietor is liable under Code 
sec. 197 (d) (now vec. 227 d), for the indictable offence of using the news- 
paper office for. the purpose of facilitating the making of bets upon a 
horse race, and keeping a common betting-house within the statutory de- 
finition of that offence. R. v. Smallpiece (1904), 7 C. C. C., 556. 

See also R. v. Hendrie (1905). 10 GC. CG. G.. 298. 

See v. siea Jee @906), 12 ©. C2ee 33 and, G90twi2Zs@. CrCl. 174 


228 Discsderiy houss-“hitery One is guilty ‘of an indict 
able offence and liable to one year’s imprisonment who keeps 
any disorderly house, that is to say, any common bawdy-house, 
common gaming-house or common betting-house, as hereinbefore 
defined. 

2. Who deemed keeper.—Any one who appears, acts or be- 
haves as master or mistress, or as the person having the care, 
government or management, of any disorderly shouse, shall be 
deemed to be the keeper thereof, and shall be liable to be pro- 
sequted\:and punished as such, although in fact he or she is not 
the real owner or keeper thereof. 55-56 V.. c. 29, s. 198. 


Sec. 641 provides for places suspected of being gaming-houses, ete 
being searched. 

Secs. 985 and 986 state what is prima facie evidence of a place being a 
common gaming-house. 

The owner of a house who leases it to another verson. knowing and 
assenting when the lease was made to the purpose of the latter to main- 
tain it as a common bawdy-house, thereby does an act for the purpose 
of awding the lessee to commit the indictable offence of keeping a disor- 
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derly house, and he may himself be indicted and convicted as a principal 


offender. R. v. Roy (1900), 3 C, C. C., 472. 
See also cases cited under secs. 226 and 227, and see R. Vv. Bougie 


GEoo rou. Or One Aah. : 
See R. v. Shepherd (1902), 6 C. C. C., 463; R. v. Clark (904), 9 C. C. 


C.; 125; }R. ‘y.) Russell” (4906); 12°C Cy. C.,» 180. 
229. Playing or looking on in gaming-house.—iivery one 
who plays or looks on while any other person is playing inv a 
common gaming-house is guilty of an offence and liable, on 
summary conviction before two justices, to a penalty not exceed- 
ing one hundred dollars and not less than twenty dollars, and 
in default of payment to two months’ imprisonment. 55-56 V., 


Cokcoceloe.. 


A notice of appeal purporting to be from a conviction for ‘“‘looking on”’ 
while another person was playing in a common gaming-house 1s not a 
good notice of appeal from a conviction for “‘playing’’ in a common gam- 
ing-house. R. v. Ah Yin (1902), 6 C. C: C., 63. 

230. Penalty.—Every one is guilty of an offence and liable, 
en summary conviction before two justices, to a penalty not ex- 
ceeding one hundred dollars, and to six months’ imprisonment 
with or without hard labour who,— 

(a) Preventing officer entering.—Wilfully prevents any 
constable or other officer duly authorized to enter any disorder- 
ly house, from entering the same or any part thereof; or, 

(b)) Obstructing.—Obstructs or delays any such constable 

or Officer in so entering; or, 

(c) Securing door.—By any bolt, chain or other contriv- 
ance secures any external or internal door of, or means of access 
to, any common gaming-house so authorized to be entered; or, 

(d) Means to prevent.—Uses any means or contrivance 
whatsoever for the purpose of preventing, obstructing or delay- 
ing the entry of any constable or officer, authorized as aforesaid, 
into any such disorderly house or any part thereof. 55-56 V., c. 
29. s.. 200. ‘ 


231. Gaming in stecks or merchandise.—Every one is 
guilty of an indictable offence and liable to five years’ imprison- 
ment, and to a fine of five hundred dollars, who, with the in- 
tent to make gain or profit by the rise or fall in price of any 
stock of any incorporated or unincorporated company or under- 
taking. either in Canada or elsewhere, or of any goods, wares or 
merchandise,— ; 

(a) Making contract without intention of acquiring or 
selling.—Without the bona fide intention of acquiring any such 
shares, goods wares or merchandise, or of selling the same, as 
the case may be, makes or signs, or authorizes to be made or 
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signed, any contract or agreement, oral or written, purporting 
to be for the sale or purchase of any shares of stock, goods, 
wares or merchandise; or, 

(b) Contract without delivery or intention of receiving 
delivery—Makes or signs, or authorizes to be made or signed, 
any contract.or agreement, oral or written, purporting to be for 
the sale or purchase of any such shares of stock, goods, wares or 
merchandise in respect of which no delivery of the thing sold 
or purchased is made or received, and without the bona fide in- 
tention to make or receive such delivery. : 

2. Saving.—It is not an offence under this section if the 
broker of the purchaser receives delivery, on his behalf, of the 
erticles sold, notwithstanding that such broker retains or pledges 
the same as security for the advance of the purchase money or 
any part thereof. 55-56 -V.,c. 29, s. 201. 

Sec. 987 provides that when a person is charged with the commission 
of an offence under this section, the onus is upon him of proving his 


bona fide intention. 
A broker, who merely acts aS such for two parties, one a buyer and 


the other a seller, without having any pecuniary interest in the transac- 
tion beyond his fixed commissiomw, ‘and without any guilty knowledge on 
his part of the intention of the contracting parties to gamble in stocks or 
merchandise, is not liable to prosecution under section 201 (now sec. 231) 
of the Criminal Code, nor as accessory under sec. 61 (now sec. 69). R. v. 
Dowd, (1899), 4 C. CG. C., 170. 

See also R: v. Harkness (1904), 10 C. C. C., 193 and 199. 

232. Place of such business is common gaming~house. 
—-Every office or place of business wherein is carried on the 
business of making or signing, or procuring to be made or signed, 
cr negotiating or bargaining for the making or signing of con- 
tracts of sale or purchase prohibited by the last preceding sec- 
tion is a common gaming-house, and every one who as principal 
or agent occupies, uses, manages or maintains the same is the 
Keeper of a common gaming-house. 55-56 V., c. 29, s. 201. 


233. Erequenting places where gaming in stecks ecar- 
ried on.—Every one is guilty of an indictable offence and liable 
to one year’s imprisonment who habitually frequents any office or 
place wherein the making or signing or procuring to be made or 
siened, or the negotiating or bargaining for the making or 
signing, of Such prohibited contracts of sale or purchase is car- 
riedson:,, 55-56 Vu ¢).29, s. 202. 


234. Penalty.—Every one is guilty of an indictable offence: 
and liable to one year’s imprisonment who— 

(a) Obtsining money, ete., by gambling in publie con- 
veyamees.—In any railway car or steamboat, used as a public 
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conveyance for passengers, by means of any game of cards, dice 
or other instrument of gambling, or by any device of like char- 
acter, obtains from any other person any money, chattel, valu- 
able security or property; or, 

(b) Attempting. Attempts to commit such offence by 
actually engaging any person in any such game with intent to 
cbtain money or other valuable thing from him. 

2. Arrest of offender.—Every conductor, master or superior 
Officer in charge of, and every clerk or employee when authoriz- 
ed by the conductor, master or superior officer in charge of, any 
railway train or steamboat, station or landing place in or at 
which any such offence, as aforesaid, is committed or attempted, 
shall, with or without warrant, arrest any person whom he has 
good reason to believe to have committed or attempted to com- 
mit any such offence, and take him before a justice, and make 
complaint of such offence on oath, in writing. ; 

3. Penalty for omitting.—Every conductor, master or su- 
perior officer in charge of any such railway car or steamboat, 
who makes default in the discharge of any such duty is liable, on 
summary conviction, to a penalty not exceeding one hundred dol- 
lars and not less than twenty dollars. , 

4. Posting up section.—It shall be the duty of every person 
who owns or works any such railway car or steamboat to keep 
a. copy of this section posted up in some conspicuous part of such 
railway car or steamboat. 

5. Penalty.—Every person who makes default in the dis- 
charge of such duty is liable to a penalty not exceeding one hun- 
dred dollars and not less than twenty dollars. 55-56 V., c. 29, s. 
208, 


235. Betting and pool-selling.—Penalty.—Every one is 
guilty of an indictable offence and liable to one year’s imprison- 
ment, and to a fine not exceeding one thousand dollars, who,—- 

(a) uses or knowingly allows any part of any premises under 
his control to be used for the purpese of recording or registering 
any bet or wager, or selling any pool; or, 

(b) keeps, exhibits, or employs, or knowingly allows to be 
kept, exhibited or employed, in any part of any premises under 
his control, any device or apparatus for ‘the purpose of recording 
any bet or wager or selling any pool; or, 

(c) becomes the custodian or depository of any money, pro- 
perty or valuable thing staked, wagered or pledged; or, 

(d) records or registers any bet or wager, or sells any pool, 
upon the result 
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(i) of any political or municipal election, 

(ii) of any race, 

(iii) of any contest or trial of skill or endurance of man or 
beast. 

2. Saving.—The provisions of this section shall not extend 
to any person by reason of his becoming the custodian or deposi- 
tory of any money, property or valuable thing staked, to be paid 
to the winner of any lawful race, sport game or exercise, or to the 
owner of any horse engaged in any lawful race, or to bets be- 
tween individuals or made on the race course of an incorporated 
assotiation during the actual progress of a race meeting. 55-56 


¥.,1¢,, 29) -s:° 204, 


The object of the legislature in enacting the latter part of sub sec. 2 
of sec. 235 apparently was to reserve the race courses. of incorporated as- 
sociations to places where bets might be made during the actual progress 
of race meetings, without the bettors being subject to the penalties of that 
section. An agreement for the sale of betting and gaming privileges at a 
race meeting by an incorporated association, who are the lessees of an in- 
corporated association, the owners of the race course, is. not illegal. 
Stratford Turf Association v: Fitch (1897), 28 O. 'R., 579. 

See R. v. Saunders (1906 and 1907), 12°C. C. C., 33 and-174. 


236. Penalty.—Every one is guilty of an indictable offence 
and liable to two years’ imprisonment and to a fine not exceeding 
two thousand dollars who,— 

(a) Printing lottery scheme.—Makes, prints, advertises or 
publishes, or causes or procures to be made, printed, advertised 
or published, any proposal, scheme or plan for advancing, lend- 
ing, giving, selling or in any way disposing of any property, by 
lots, cards. tickets. or any mode of chance whatsoever; or, 

(b) Selling lottery tickets, ete—Sells, barters, exchanges 
or otherwise disposes of, or causes or procures, or aids or assists 
in, the sale, barter, exchange or other disposal of, or offers for 
sale, barter or exchange, any lot, card, ticket or other means or 
device for advancing, lending, giving, selling or otherwise dis- 
posing of any property, by lots, tickets or any mode of chance 
whatsoever; or, 

(c) Conducting lottery scheme.—Conducts or manages any 
scheme, contrivance or operation of any kind for the- purpose of 
aetermining who, or the holders of what lots, tickets, numbers or 
chances, are the winners of any property so proposed to be ad- 
vanced, loaned, given, sold or disposed of. 

2. Buying lottery tickets, ete—Every one is guilty of an 
offence and liable on summary conviction to a penalty of twenty 
dollars, who buys, takes or receives any such lot, ticket or other 
device as aforesaid. 
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3. Lottery sale void.—Every sale, loan, gift, barter or ex- 
change of any property, by any lottery, ticket, card or other 
mode of chance depending upon or to be detetmined by chance or 
lot, is void, and all property so sold, lent, given, bartered or ex- 
changed, is liable to be forfeited to any person who sues for the 
same by action or information in any court of competent jurisdic- 
tion. 

4. Bona fide purchases.—No such forfeiture shall affect any 
right or title to such property acquired by any bona fide purchaser 
for valuable consideration without notice. 

5. Foreign lottery included.—This section includes the 
printing or publishing, or causing to be printed or published, of 
any advertisement, scheme, proposal or plan of any foreign 
lottery, and the sale or offer for sale of any ticket, chance or 
share, in any such lottery, or the advertisement for sale of such 
ticket, chance or share, and the conducting or managing of any 
such scheme, contrivance or operation for determining the win- 
ners in any such lottery. : 

6. Saving.—This section does not apply to,— 

(a) Dividing real estate by lot.—The division by lot or 
chance of any property by joint tenaats or tenants in common, 
or persons having joint interests (droits indiris) in any such 
property: or. 

(b) Raffles at church bazaar.—Raffies for prizes of small 
value at any bazaar held for any charitable or religious object, 
if permission to hold the same has been obtained from the city 
or other municipal council, or from the mayor, reeve, or other 
chief officer of the city, town or other municipality, wherein such 
bazaar is held, and the articles raffled for thereat have first been 
offered for sale and none of them are of a value exceeding fifty 
dollars; 

“(c) London Art Union. ete-—The Art Union of London, 
Great. Britain, or the Art Tnion of Ireland. 55-h6 V., c. 29, s. 205: 
eee CeO Sale te Ho VL SS O.cEO Stee! Goble ADR CG, 83h) 


The disposal by Jottery or any mode of chance ‘‘of any property’’ un- 
der this section need not be any snecific article or proverty. and the of- 
fence will be constituted hv the fact that the winner obtains th vrivilege 
4 eee one from certain prizes offered. R. v. Lorrain (1896), 28 O. 

Re 

Provincial legislatures have no power to authorize the running of Int- 
teries; and no action can be maintained for the recovery of money under 
a contract for the overation of a lottery scheme which world contravene 
the criminal law. Brault v. St. Jean Baptiste Association (1900), 4 C. C. 
Gress : 

The offer of prizes to the nearest guesser of the number of beans con- 
tained in a jar exhibited to view is not a lottery, as it is a matter of 
judgment or skill and not of chance. R. v. Dodds ‘1°84). 4 O. R., 390. 
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: sti s of the num- 
A competition for a prize offered for the nearest estimates of — | 
ber of Fates to be. cast at a coming election and the sale anh wat 
admission thereto in consideration of money paid or Seah ee ae ro0ty. 
does not constitute a lottery offence under sec. 236. R. v. Johnston E 
Men OOH Gay Oe 7) > : hy ee 
See also Rs v. Johnson, 6 C: ©. C.,°48; R. v. Fish ( 5 ad Gen 
201; Re v. Jamieson; 7 O. R., 149 and Hall v. Cox (1899), 1 Q. B., : 
237. Penalty.—Every one is guilty of an indictable offence 
and liable to five years’ imprisonment who,— | 
(a) Not burying the dead.—Without lawful excuse, 
neglects to perform any duty either imposed upon him by law 
or undertaken by him with reference to the burial of any dead 
human body or human remains; or, Bis 
(b) Indignity to dead body.—Improperly or indecently in- 
terferes with or offers any indignity to any dead human body or 
human remains, whether buried or not. 55-56 V., c 29. s. 206. 


Exposing the naked dead body of a child in or near the highway and 
within view therefrom is a common law nuisance. R. y. Clark, 15 Cox 
Cee Tie 

} ‘lec cently bury a dead human bodv by a person who has 
ee eae, Loa mie Seed the body with that expressed intent 
is an indictable offence under this section, although such person was, 
apart from such undertaking, under no legal obligation in respect of the 
burial. R.-v. Newcomb (1898), 2 C. C. C., 255. 


VAGRANCY. 


238. Vagrant.—Every one is a locse, idle or disorderly per- 
son or vagrant who,— : 

(a) No visible means of support.—Not having any visible 
means of subsistence, is found wandering abroad or lodging in 
any barn or outhouse, or in any deserted or unoccupied build- 
‘ng, or in any cart or wagon, or in any railway carriage or 
freight car, or in any railway building, and not giving a good 
account of himself, or who, not having any visible means of 
maintaining himself, lives without employment; 

(b) Not maintaining family—Being able to work and 
thereby er by other means to maintain himself and family, wil- 
fully refuses or neglects to do-so; 

(c) Indecent exhibitions.—Openly exposes or exhibits in 
any street, road, highway or public place, any indecent exhibi- 
tion; . 

(d) Begging.—Without a certificate signed, within six 
months, by a priest, clergyman or minister of the Gospel, or two 
justices, residing in the municipality where the alms are being 
asked, that he or she is a deserving object of charity, wanders 
about and begs, or goes about from door to goor, or places him- 
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self or herself in any street, highway, passage or public place to 
beg or receive alms; 

(e) Leitering on highway.—Loiters on any street, road, 
highway or public place, and obstructs passengers by standing 
across the footpath, or by using insulting language, or in any 
other way; 

(f) Disorderly conduct—Causes a disturbance in or near 
any street, road, highway or public place, by screaming, swearing 
or singing, or by being drunk, or by impeding or incommoding 
peaceable passengers; 

(zg) Wanton disturbances.—By discharging firearms, or by 
riotous or disorderly conduct in any street or highway, wantonly 
disturbs the peace and quiet of the inmatesS of any dwelling- 
house near such street or highway; 

(h) Destroying property.—Tears down or defaces signs, 
breaks windows, or doors or door plates, or the walis of houses, 
roads or gardens, or destroys fences; 

(i) Night walker.—Being a common prcstitute or night 
walker, wanders in the fields, public streets or highways, lanes 
er places of public meeting or gathering of people, and does not 
give a satisfactory account of herself; 

(j) Keeping house cf ill-fame.—tIs a keeper cr inmate of a 
disorderly house, bawdy-house or house of ill-fame, or house for 
the resort of prostitutes; 

(k) Frequenting.—Is in the habit of frequenting such 
houses and does not give a satisfactory account of himself or 
herself; or, 

(1) Supported by prostitution.—Having no peaceable pro- 
fession or calling to maintain himself by, for the most part sup- 
ports himself by gaming or crime, or by the avails of prostitution. 
20-00 V4) C129. 8.2072, 603-C4 V2 ¢. 460 9. 3, 


If the person accused .of being a vagrant, resides for a portion of the 
year with his parents at their request, they being able and willing to pro- 
vide for his support, a conviction for vagrancy under this section on the 
ground of ‘‘not having had any visible means of maintaining himself. he 
had lived without employment,’’ should be quashed. R. v. Riley (1898), 
re eed Gea oie). nhs vee OR: 

The evidence on a charge of vagrancy that the accused had chiefly 
sunnorted himself by gaming and crime, must show that the gaming or 
crime took place during the time within or for which he is charged in the 
information of havine been a vagrant. R. v. Riley. supra. 

In order to constitute a wilful refusal or neglect on the nart of a hus- 
band to maintain his familv. it is necessary that he should be under a 
legal obligation to do so, and his failure to maintain his wife. who bad 
left him without valid canse and refused to return, is not an offence under 
Lgiseseetion.. 1h. v- Leelair (1898). Roe Ob 7° Oh Bo 287 and 2.0.:C..C2. 297, 

A conviction should not be made upon a charge of keeving. or being 
an inmate of a bawdy-house upon evidence of general reputation only, and 
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the prosecution should be required to produce proof of acts or conduct 
from which the character of the house may be inferred; and the conduct 
and statements of the inmates of the alleged bawdy-house at the time of 
the arrest therein may properly be proved in support of the charge. R. 
V, st, Clair: (1900) se39@2C.*Crts5ol: 
A woman kept by a married man, 
with him alone, cannot be convicted under this section. 


LC. Ose Cea63: 
See also Smith v. the Queen, 4 M. L. R., 325; Ex parte Despatie, 9 L. 


N. (Montreal), 387; R. v. Mercier. 6 C. C. C., 44; R. v. Kneeland, 6 C.C.C., 
Site Vande 260 Cro 'C: Os 16h: sR ve eMicCormactkw:? Gait) CF aloo meiean. 
Gollette, 10°C, CG. Cs -286-"°R.. v. “Leconte, : 12°C. C.-C. aleite vy.) Harkness 
(1906), “12.677 C: CG), -54. 

239. Penalty for vagrancy.—Froviso.—Hvery loose, idle or 
disorderly person or vagrant is liable, on summary conviction, 
to a fine not exceeding fifty dollars or to imprisonment, with or 
without hard labour, for any term not exceeding six months, or 
to both: Provided that no aged or infirm person shall be con- 
victed for any reason within paragraph (a) of the last preceding 
section, as a loose, idle or disorderly person or vagrant in’ the 
county of which he has for the two years immediately preced- 
ing been a resident. 55-56 V., c. 29, 5.9208; 57-58 V., ¢..57,°s. 1; 
63-64 V., c. 46, s. 3. 


: This section only applies to authorize six months’ imprisonment when 
‘imposed as the substantive punishment on summary conviction for keep- 
ing a bawdy-house, and not as a means of enforcing payment of a fine. 
Re vie Stattordts(ds98)., 1 Cane, Cs 6289. 

The omission of a provision for the costs of distress and conveying to 
gaol from the formal conviction will invalidate the conviction. R. y. Van- 


tassel (894), 5b Gi ee: C4 7128, 


and who has sexual intercourse 
R. v. Rehe (1897), 


PART VI. 
OFFENCES AGAINST THE PERSON AND REPUTATION. 


INTERPRETATION. 


240. Definitions.—In this Part, unless the context other- 
wise requires,— 

(a) ‘Form of marriage’ includes any form either recognized 
as a valid form by the law of the place where it is gone through, 
or which, though not so recognized, is such that a marriage cele- 
brated there in that form is recognized as binding by the law of 
the place where the offender is tried: 

(b) ‘Guardian’ includes any person who has in law or in 
fact the custody or control of any child referred td; 

(c) ‘Abondon,’ or ‘Expose’ includes a wilful omission to 
take charge of any child referred to on the part of a person 
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iegally bound to take charge of such child, as well as any mode 
of dealing with it calculated to leave it exposed to risk without 
protection. 55-56 V., c. 29, ss. 216 and 275; 63-64 V., c. 46, 8. 3. 


DUTIES TENDING TO THE PESERVATION OF LIFE. 


241. Duty of person in charge to provide necessaries of 
life.—Every one who has charge of any other person unable 
by reason either of detention, age, sickness, insanity or 
any other cause, to withdraw himself from such charge, 
and unable to provide himself with the necessaries of life, 
is, whether such charge is. undertaken by him under any 
contract, or is imposed upon him by law, or by reason of his 
unlawful act, under a legal duty to supply that person with 
the necessaries of life, and is criminally responsible for 
omitting, without lawful excuse, to perform such duty if the 
death of such person is caused, or if his life is endangered, or his 
health has been or is likely to be permanently injured, by such 
omission. 55-56 V., c. 29, s. 209. 


See R. v. Senior (1899), 1 Q. B., 2838; R. v. Squire, 3 Russell Cr. 6th 
ed., 13; R. v. Shepherd, L. & C., 147; R. v. Conde, 10 Cox C, C., 547. 

242. Duty of head of family to provide necessaries.— yx 
Every one who as parent, guardian or head of a family is under 
a legal duty to provide necessaries for any child under the age 
of sixteen years is criminally responsiblefor omitting, without law- 
ful excuse, to do s° while such child remains a member of this or her 
household, whetrer such child is helpless or not, if the death of 
such child is caused, or if his life .s endangered, or his health is 
or is likely to be permanently injured, by such omission. 

2. Criminal responsibility—Every one ‘vho is under a 
legal duty to provide necessaries for his wii is criminally 
responsible for omitting without lawful excuse so to do, if the 
death of his wife is caused. or if her life is endangered, or her 
health is or is likely to be permanently injured, by such 
Omission. 55-56 V.; c. 29, s. 210. 


A person who engages the services of a child under sixteen years, 
placed out with him by his legal guardian under a contract for the child’s 
services for a fixed .period, whereby the party with whom he is placed en- 
gages to furnish the child with board, lodging, clothing, and necessaries, 
is not as to such child a ‘‘guardian or head of a family’’ so as to become 
criminally responsible, as such, under Criminal Code sec. 210 (now sec. 
242), for ommitting to provide ‘‘necessaries’’ to such child while a mem- 
ber of his household. The relationship in. such case is that of master and 
servant, and comes within the provisions of Criminal Code sec. 211 (now 
sec. 243). under which the master is criminally responsible only in respect 
of a failure to provide ‘‘necessary food, clothing, or lodging.’’ R. v. Cov- 
entry (1898), 3 C. C. C., 541, 
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It must be shown that the parent or guardian was in the actual pos- 
session of means to provide for the child. R. vy. Saunders, 7 C. & P.,. 277. 

A present inability to support his wife ro. be proved by the accused 
by way of defence. R. v. Robinson (1897), 1 C. C. C., 28. 

See R. v. Bowman (1898), 3 C. C. C., 410; R. v. Nasmith (1877), 42 U. 
C. Q. B., 242; R. v. Holmes (1898), 29: O. R., 362; R. v. Lapierre (1897), 1 
CEC 2 C4133 

The defendant may be convicted notwithstanding that his wife has in 
consequence of the neglect to supply her with necessaries left him, taking 
with her a small sum of money belonging to him. R. v. Pennock (1898), 
abe Ohoe big 40h uri 

The term ‘‘necessaries’’ in Code sec. 210 (now sec. 242), includes me- 
dicines and medical treatment in cases where ordinarily prudent persons 
would obtain them. 

A conscientious objection to medical treatment because of a belief in 
the doctrines of the sect known as ‘‘ Christian Scientists,’’ is not a ‘“‘law- 
ful excuse’ for omitting to provide medicines and medical aid, under 
Code sec. 210 (now sec. 242). R. v. Lewis (1903), 7 C. C. C., 261. 

Where the husband’s failure to support his wife caused no injury to 
the wife’s health, she having been maintained by the charity of friends on 
the husband’s default, such default does not give rise to criminal respon- 
ews under Code sec. 210 (now sec. 242). R. v. Wilkes (1906), 11 C. G 

Aa Ao 


243. Duty of masters.—Criminal responsibility.—Every 
one who, as master or mistress, has contracted to pro- 
vide necessary food, clothing or lodging for any servant 
or apprentice under the age of sixteen years is under a 
legal duty to provide the same, and is criminally responsible 
for omitting, without lawful excuse, to perform such duty, 
if the death of such servant or apprentice is caused, or if 
his life is endangered, or his thealth has been or is likely to be 
permanently injured, by such omission. 55-56 V., c. 29, s. 211. 

Under this section, a master is not criminally liable for failing to pro- 
vide his servants with medical attendance or medicine. R. v. Coventry 
(1898), 3 5C.2e) 1OT, 4k: 

It must be shewn that the master was in the actual possession of means 


to provide for his apprentice. R. v. Saunders, 7 C. & P., 277; R. v. Ed- 
wards, 8 C. & P., 611. 


244. Omission of duty.—Penalty.—Every one is guilty of 
an indictable offence and liable to three years’ imprisonment 
who, being bound to perform any duty specified in the three last 
preceding sections, without lawful excuse neglects or refuses to 
do so, unless the offence amounts to culpable homicide. 55-56 
Vu iG. 29. we 2b? 06. Vo Ss ae. 8.1, 

245. Abandoning children under two years.—Every one 
is guilty of an indictable offence and liable to three years’ im- 
prisonment who unlawfully abandons or exposes any child under 
the age of two years, whereby its life is endangered or its health 
is permanently injured. 55-56 V., c. 29, s. 216. 


R. v. Falkingham (1870), L. R., 1 C. C. R., 222; R. v. White (1871), L 
Ko 2 GC. 6. R310, 
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246. Duty of persons undertaking acts dangerous to 
life.—Every one who undertakes, except in cases of neces- 
sity, to administer surgical or medical treatment, or to do 
any other lawful act, the doing of which is or may be dangerous 
to life, is under a legal duty to have and to use reasonable know- 
ledge, skill and care in doing any such act, and is criminally re- 
sponsible for omitting, without lawful excuse, to discharge that 
cuty if death is caused by such omission. 55-56 V., c. 29, s. 212. 


See R. v. Sy ee 10 (Cox C. C:, 486; R. vy. Whitehead, 3 C. 


202; R. v. Beer, 32 C J., 416; R. v. Goodfellow (1906), 10 CG. Cc. C., yar ime 


247. Duty of persons in charge of dangerous things.— 
Every one who has in his charge or under his contro] .any- 
thing whatever, whether animate or inanimate, or who erects, 
makes or maintains anything whatever which, in the absence ot 


precaution or care, may endanger human life, is under a legal 


duty to take reasonable precautions against, and use reasonable 
care to avoid, such danger, and is criminally responsible for the 
consequences of omitting, without lawful excuse, to perform such 
duty, 55-56 V., c. 29, s. 218. 


A corporation is not subject to indictment upon a charge of any crime 
the essence of which is either personal criminal intent or such a degree 
of negligence as amounts to a wilful incurring of the risk of causing in- 
jury to others. Criminal Code secs. 218 and 220 (now secs. 247 and 252), 
as to want of care in the maintenance of dangerous things, do not extend 
the criminal responsibility of corporations beyond what it was at common 
law. R. v. Great West Laundry Co. (1900), 3 C. C. C., 514. 

Although a corporation cannot be guilty of manslaughter, it may be 
indicted, under Criminal Code sec. 252 (now sec. 284), for having caused 
grievous bodily injury by omitting to maintain in a safe condition a bridge 
or structure which it was its duty to so maintain, and this notwithstand- 
ing that death ensued at once to the person sustaining the grievous bodily 
imypary. Ro v. Union Coliery .Co. G900)>°3 CC. C:., 523) afiirmed” by= the 
Simoreme «court, 4.C. .C...C.,.400) and, 3. -S...C. Ri. psi: 

Under sec. 213 (now sec. 247), of the Criminal Code, a corporation may 
be indicted for omitting, without lawful excuse, to perform the duty of 
avoiding danger to human life from anything in its charge or under its 
control. The fact that the consequence of the omission to perform such 
duty might have justified an indictment for manslaughter in the case of 
an individual, is not a ground for quashing the indictment. As the Crimi- 
nal Code provides no punishment for the offence, the common law punish- 
ment of a fine may be imposed on a corporation indicted under it. Union 
Colliery Co. v. R. (1900), 4 C. C. C., 400 (Supreme Court). 

As to a corporation committing a criminal nuisance, see R. v. Toronto 
iy, = COem( 1900) ©. Ox (Car 4. ; 


248. Duty to avoid omissions dangerous to life.—Every 
one who undertakes to do any act, the omission to do which is 
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or may. be dangerous to life, is under a legal duty to do that act, 
and is criminally responsible for the consequences of omitting, 
without lawful excuse,. to perform that duty. 55-5060 V., c. 29, 
S214, 


‘See R. v. Beer (1895), 32 C. L. J., 416; R. v. Long, 4 C. & P., 398. 
See also section 284. 


249. Causing bodily harm to apprentices or servants.— 
Every one is guilty of an indictable offence and liable to three 
years imprisonment who, being legally liable as master or 
mistress to provide for any apprentice or servant, unlawfuty 
does, or causes to be done, any bodily harm to any such appren- 
tice or servant so that the life of such apprentice or servant is 
endangered or the health of such apprentice or servant has been, 
or is likely to be, permanently injured. 55-56 V., c. 29, s. 217. 


A verdict for common assault is maintainable upon an indictment un- 
der this section. R. v. Bissonnette (1879), Ramsay’s cases, 190. 


HOMICIDE. 


250. Definition.—Homicide is the killing of a human being 
by another, directly or indirectly, by any means whatsoever. 55-56 
Vij. 29,8: 218; 


Homicide not amounting to murder or manslaughter is either (1) ex- 
-cusable; (2) justifiable:— 

(14) The term excusable homicide imports some fault in the party by 
whom it has been committed; but of a nature so trivial that the law ex- 
cuses such homicide from the guilt of felony. Excusable homicide is said 
to be of two sorts: by misadventure, or upon a principle of self defence. 

(2) Justifiable homicide is that to which no fault attaches. There are 
three cases: (a) where a criminal is executed, (b) where an officer in pur- 
suit of his duty kills a person who resists, (c) where death is inflicted 
in order to prevent a crime. 

Suicide is therefore not homicide. 


251. When a child becomes a human being.—A child be- 
comes a human being within the meaning of this Act when it has 
completely proceeded, in a living state, from the body of its 
mother, whether it has breathed or not, whether it has an in- 
Gependent circulation or not, and whether the navel string is 
severed or not. 

2. Killing child.—The killing of such child is homicide when 
it dies in consequence of injuries received before, during or after 
birth. 55-56 V., ¢. 29, s. 219. . 


A living child in its mother’s womb, or a child in the act of birth, 
even though such child may have breathed, is not a ‘“‘human being,’ and 


Cg aneosh such child before it is born is not homicide. R. y. Enoch, 5 
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See also R. v. West (1848); 2 Car. & K., 784; R. v. Senior (1832), 1 
Moody’s C. C: R., 346. ; 

As to the offence of killing an unborn child, see section 306. 

252. Homicide when culpable.—Homicide may be either 
culpable or not culpable. 

2. Homicide is culpable when it consists in the killing of any 
person, either by an unlawful act or by an omission, without law- 
tul excuse, to perform or observe any legal duty, or by both 
combined, or by causing a person, by threats or fear of violence, 
or by deception, to do an act which causes that person’s death, or 
by wilfully frightening a child or sick person. 

3. Offence.—Culpable homicide is either murder or man- 
slaughter. 

4. No offence.—Homicide which jis not culpable is not an 
offence. 55-56 V., c. 29, s. 220. 

A R. v. Towers (1814), 12 Cox C. C., 5380; R. v. Martin (1881), 14 Cox C. 
, ee cases illustrating the subject, see 4 Blackstone, p. 178. 

Ve SCULVECL Sot) ho Le Omics ea prolo, key. Iuntley (i851) 3" Car, -& Kee 
142: R..v. Howlett (1858); 1. F.'& F., 91. 

253. Procuring death by false evidence.—Procuring by 
false evidence the conviction and death of any person by the 
sentence of the law shall not be deemed to be homicide. 55-56: 
Vee; 29) 8, 221, 

Section 174 provides that perjury or subornation of perjury commit- 
ted in order to procure the conviction of a person for any crime punish- 
able by death, or imprisonment for seven years or more, May be punished 
by imprisonment for life. 

254. Death within a year and a day.—No one is criminally 
responsible for the killing of another unless the death takes place 
within a year and a day of the cause of death. 

2. How reckoned.—The period of a year and a day shall be 
reckoned inclusive of the day on which the last unlawful act con- 
tributing to the cause of death took place. 

3. Idem.—Where the cause of death is an omission to fulfil 
a legal duty the period shall be reckoned inclusive of the day on 
which omission ceased. 

4. Idem.—When death is in part caused by an unlawful act 
and in part by an omission, the period shall be reckoned in- 
clusive of the day on which the last unlawful act took place or 
the omission ceased, whichever happened last. 55-56 V., c. 29, s. 
222. 

See 1 Hawkins, cap. 23, sec. 90. 


255. Killing by influence on the mind.—No one is crimi- 
nally responsible for the killing of another by any influence on 
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the mind alone, nor for the killing of another by any disorder or 
disease arising from such influence, save in either case by wil- 
fully frightening a child or sick person. 55-56 V., c. 29, s. 228. 


256. Acceleration of death.—Every one who, by any act or 
cmission, causes the death of another, kills that person, although 
the effect of the bodily injury caused to such other person be 
merely to accelerate his death while labouring under some dis- 


order or disease arising from some other cause. 55-56 V., c. 29, 
9: 2a4. 


A. inflicts bodily injury on B. who at the time is so ill that she could 
not possibly have lived more than six weeks if she had not been struck. 
In consequence B. dies earlier than she otherwise would. A. is guilty of 
fculpable homicide. R. vy. Fletcher (1841), 1 Russell Cr. 703. 

257. Death which might have been prevented.—Every 
one who, by any act or omission, causes the death of another, 
kills that person, although death from that cause might have 


been prevented by resorting to proper means. 55-56 V., c. 29, s. 
225. 


238. Causing injury the treatment of which brings 
death.—Every one who causes a bodily injury, which is of itself 
of a dangerous nature to any person, from which death results, 
kills that person, although the immediate cause of death be 
treatment proper or improper applied in good faith. 55-56 V., c. 
29; s. 226. 


Where in a duel a wound is given which in the judgment of competent 
medical advisers is dangerous, and the treatment which they bona fide 
adopt is the immediate cause of death. the party who inflicts the wound 
is guilty of culpable homicide. R. v. Pym, 1 Cox C. C., 339. 

See also R. y. Holland (1841), 2 Moody & R., 361. 


MURDER AND MANSLAUGHTER. 


259. Intention.—Culpable homicide is murder,— 

(a) if the offender means to cause the death of the person 
Killea; 

(b) if the offender means to cause to the person killed any 
bodily injury which is known to the offender to be likely to 
cause death. and is reckless whether death ensues or not; 

(c) if the offender means to cause death, or, being so reck- 
less 2s aforesaid, means to cause such bodily injury as aforesaid 
to one person, and by accident or mistake kills another person, 
though he does not mean to hurt the person killed; 

(d) if the offender, for any unlawful object, does an act 
which he knows or ought to have known to be likely to cause 
death, and thereby kills any person, though he may have desired 
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that his object should be effected without hurting any one. 55-56 
Vw, G.129748,) 221. 


The common law definition of murder is: the killing any person under 
the King’s peace, with malice prepense or aforethought, either express or 
implied by law. 1 Hawkins P. C. ec. 31, s. 3. 

It is a general rule that all homicide is presumed to be malicious until 
the contrary appears from circumstances of alleviation, excuse or justi- 
fication. 

Corpus delictiimLord Hale (2 P. C., 290) held that a conviction of 
murder or manslaughter cannot be had unless the fact be proved to be done 
or at least the body found dead. But this rule must be taken with some 
qualifications; and circumstances may be sufficiently strong to shew the 
fact of the murder, though the body be never found. 3 Russell Cr., 6th 
ed. 158. 


See on this point, R. v. Hindmarsh (1792), 2 Leach 569 and R. v. Arm- 
strong (1875), 13 Cox C. C., both being murders committed at sea. 

Also R. v. Hopkins (1838), 8 C. & P., 591; R. v. Pitts (1842), Car. & 
M., 284; R. v. Burton, Dearsley’s Crown Cases, 282; R. v. Cheverton, 2 F. 
& F., 8338; R. v. Clowes, 4 C. & P., 221; The People v. Palmer, 119 N. Y. 
Rep., 110 and the Canadian case of R. vy. Charles King (1905), 9 C. C. C., 
426. 

Dying declaration as evidence.—A dying declaration of the accused 
that he was shot in the body and was ‘‘going fast,’’ indicates a settled 
and hopeless consciousness that he was in a dying state and his declara- 
tion is admissible in evidence. R. v. Davidson (1898), 1 C. C. C., 351. 

The court must be satisfied that whatever statement is admitted in 
evidence must be shewn by credible testimony to have been made in full 
belief of approaching death, with an abandonment of all hope of life. R. 
Ve eparham Cision 2 Oe ©. @. Po bas 4. 

The fact that the person making a dying declaration subsequently en- 
tertains a hope of recovery, is irrelevant, except in so far as it may be 
evidence of his state of mind at the time of making the declaration. R. 
vy. Davidson, supra. 

Sec also Ro ve duaurin (1902). 67-C. (Cy Cr, 3104s" Re v. duoute (1903). 7 C. 
. ORO Sat; ite Vee Ano CLO04) 0 ESs: Co C.-C. 4 458s Rye Magyar (906), 127°C. 

eMG ue), 2 


Evidence to prove intent.—Evidence is admissible on a charge of murder 
by poisoning to shew the administration of the same kind of poison by 
the prisoner to another person, as proving intent. R. v. Sternaman (1898), 
1c. Cc. C., 1. (In this case a new trial was granted by the Minister of 
Justice under Code sec. 1022 on the discovery of new evidence and the 
prisoner was acquitted. 

On a trial for murder, the alleged motive being the obtaining of insur- 
ance moneys on policies effected by the accused on the life of the de- 
ceased, evidence of a previous attempt by the accused to insure another 
person for his own benefit cannot be given in evidence against him. R. 
v. Hendershot & Welter (1895), 26 O. R., 678. 

See also on this point Makin v. Attorney General for N. S. W. (1894). 
A. C., 65; R. v. Heesom (1878), 14 Cox C. C., 40; R. v. Geering (1849), 18 
Bede, sONR Sah Mey Cee 2th 

Judge’ s charge. —Failure to instruct the jurv in a trial for murder uvon 
the distinction between murder and manslaughter is a ground for order- 
ing a new «trial. R. v. Wong On (1904), 8 °C. C.. C., 423. 

See on the same point the State v. Smith, 6 R. I.. 33 and 34. 

See also R. v. Fouquet (1905), 10 C. C. C., 255. 


104 


As to the admissibility in evidence of confessions made by a person 
accused of murder, see the cases cited under section 685. 

Upon the trial of a person indicted for murder, no witnesses were called 
on behalf of the accused. It was held that the counsel for the defence 


had the right to address the jury last. R. v. Leblanc (1873), 29 C. L. J., 
729, 


On a trial for murder by shooting, evidence of statements made by 
the person shot immediately after the shooting and while under apprehen- 
sion of further danger from the accused and requesting assistance and pro- 
tection therefrom, is admissible as part of the res gestae, even though the 
person accused of the offence was absent at the time when such state- 
ments were made. Gilbert v. R. (1907), 12 C. C. C., 127 (Supreme Court). 

260. Culpable homicide murder in certain ceases.—In 
case of treason and the other offences against the King’s author- 
ity and person mentioned in Part II., piracy and offences deemed 
to be piracy, escape or rescue from prison or lawful custody, re- 
sisting lawful apprehension, murder, rape, forcible abduction, rob- 
bery, burglary or arson, culpable homicide is also murder, whe- 
ther the offender means or not death to ensue, or knows or not 
that death is likely to ensue,— 

(a) If grievous bodily harm intended.—If he means to in- 
flict grievous bodily injury for the purpose of facilitating the 
commission of any of the offences in this section mentioned, or 
the flight of the offender upon the commission or attempted com- 
mission thereof, and death ensues from such injury; or, 

(b) Narcotic administered.—If he administers any stupefy- 
ing or overpowering thing for either of the purposes aforesaid, 
and death ensues from the effects thereof; or, 

(c) Wilfully stopping the breath.—If he by any means 
wilfully stops the breath of any person for either of the purposes 
aforesaid, and death ensues from such stopping of the breath. 
55-56 V., ¢. 29, 8. 228. 

See Gilbert v. R. (1907), 12 C. C. C., 127 


261. Homicide reduced to manslaughter.—Culpable homi- 
cide, which would otherwise be murder, may be reduced to man- 
slaughter if the person who causes death does so in the heat of 
passion caused by sudden provocation. 

2. Provocation defined.—Any wrongful act or insult, of 
such a nature as to be sufficient to deprive an ordinary person 
of the power of self-control, may be provocation if the offender 
acts upon it on the sudden, and ORES there has been time for 
hig passion to cool. 

3. Question of Py eee ae ew iether or not any parti- 
cular wrongful act or insult amounts to provocation, and whe- 
ther or not the person provoked was actually deprived of the 
power of self-control by the provocation which he received, shall 
be questions of fact: Provided that no one shall be held to give 


a imatlal 
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provocation to another by doing that which he had a legal right 
to do, or by doing anything which the offender incited him to do 
in order to provide the offender with an excuse for kiiling or 
doing bodily harm to any person. 


4. Exception. Illegal arrest.—The illegality of an arrest 
shall not necessarily reduce an offence of culpab.e homicide from 
murder to manslaughter, but if the illegality was known to the 
offender it may be evidence of provocation. 55-56 V., c. 29, s. 229. 


Murder is unlawful homicide with malice aforethought; manslaughter 
is unlawful homicide without malice aforethought. 

RR. vs Doherty (887), 16 Cox C. 'C., 306. 

By virtue of s.s. 2, a verbal insult may be such provocation as will 
reduce culpable homicide, which would otherwise be murder, to man- 
slaughter. At common law, no words, no matter how grossly insulting, 
could have that effect. R. v. McDowell (1865), 25 U. C. Q. B., 108. 

All questions as to motive, intent, heat of passion must be left to the 
jury. R. v. McDowell, supra. 

Where there are no blows there must be a provocation at least as 
great as blows; for instance, a man who discovers his wife in the act of 
adultery and thereupon kills the adulterer is only guilty of manslaught- 
er. R. v. Rothwell (1871), 12 Cox C. C.; 145, 147. The practice of juries, 
however, is to acquit. 

If it is proved that the blow which caused the death was given in the 
heat of passion caused by sudden provocation, tthe inference of malice is 
rebutted. R. v. Bagle (1862), 2 F. & F., 827. 

If there be a provocation by blows which would not of itself render the 
killing manslaughter, but if it be accompanied by such provocation by 
means of words and gestures as would be calculated to produce a degree 
of exasperation equal to that which would be produced by a violent blow, 
it may be regarded as reducing the crime to that of manslaughter. R. 
v. Sherwood (1844), 1 C. & K., 556. 

Seo also Re vo" Smith, (1865), 30. & Heo 1066o° Rvs “Brennan? (1896), 27 
o Be. SENS Vv. Welsh’ (1869), 1) Cox GC. C., 336; R-+vyo"Pisher’ (1837): “8 
5 Ted 5 


262. Manslaughter.—Culpable homicide, not amounting to 
murder, is manslaughter. 55-56 V., c. 29, s. 230. 


Homicide under a mistaken Indian belief that the object shot at was 
not a human being, but an evil spirit which had assumed human form 
and would attack human beings, is manslaughter. R. v. Machekequonabe 
S07) wee. CC pos, 

A corporation cannot be guilty of manslaughter. R. y. Union Col- 
lierva Co (1900), 24 °C... C400: 

A master is criminally liable if he fails to reasonably care for his ser- 
vant. When a boy, fourteen years of age, died for want of pro->r treat- 
ment, after having been frozen. the master who knew the facts was held 
to be guilty of manslaughter. R. v. Brown (1893), N. W. T. Sup. C. Rep. 
ano. 4). obs 

See also R. v. Swindall (1846), 2 C. & K., 230; R. v. Haines (1847). 2 
C. & K., 368; R. v. Ledger (1862), 2 F. & F., 857; R. v. Longbotton (1849), 
SUG@oxa ONC: 45459> (Rsk, Larnine tone (1851).) 5 Cox GC. .Cxu23i R. ww. Walker 
(1824), 1 C. & P., 320; R: v. Cavendish (1873), 8 Tr. Rep. Com. Law, 178; 
R. v. Marriott (1838), 8 C. & P., 425; R. v. Finney (1874), 12 Cox C, C.. 625; 
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R. v. Nicholls (1875), 14 Cox C. C., 75; R. v. Van Burchell (1829), 3.C. & 
P., 629. 


A medical man is bound to use proper skill and caution in using a 
poisonous drug or dangerous instrument; and if death results from his 
failure to do so he is guilty of manslaughter. But he would be guilty of 


no crime if death was caused by a mere error in judgment. R. v. Mc- 
Leod: (1874), 12; Cox Ci:C:; 584 


Contributory negligence on the part of the person killed. is no defence 
to an indictment for manslaughter. R. v. Swindall, supra. 

R. v. Hutchinson (1864), 9 Cox C. C., 555; R. v. Kew (1872), 12 Cox-C. 
C., 355; R. v. Dant (1865), 34 L. J., M. C., 119; R. v. Dudley. and Stephens 
(1884) 3 140° (BB: De 2735-R.. ve “Salmonveti-alj.(S880).26 10-5 B.D 19a Rove 
Morby. (1882), 8 Q. B. D., 571. 


263. Punishment fer murder.—Every one who commits 


murder is guilty of an indictable offence and shall, on convic- 
tion thereot, be sentenced to death. 55-56 V., c. 29, s. 231. 


264. Attempts.—Every one is guilty of an indictable offence 
and liable to imprisonment for life, who, with intent to commit 
murder,— 

(a) Administering poison.—Administers any poison or 
other destructive thing to any person, or causes any poison or 
destructive thing to be so administered or taken, or attempts to 
administer if, or attempts to cause it to be so administered or 
taken; or, 

(b) Wounding.—By any means whatever wounds or causes 
any grievous bodily harm to any person; or, 

(c) Sheoting.—Shoots at any person, or, by drawing a trig- 
ger or in any other manner, attempts to discharge at any person 
any kind of loaded arms; or, 

(d) Drowning.—Attempts to drown, suffocate, or strangle 
any person; or, 

(e) Destroying building.—Destroys or damages any build- 
ing bv the explosion of any explosive substance; or, 

(f) Burning ships.—Sets fire to any Ship or vessel or any 
part thereof, or any part of the tackle, apparel or furniture there- 
of, or to any goods or chattels being therein; or, 

(g) Casting away vessel.—Casts away or destroys any 
vessel: or, 

(h) By other means.—By any other means attempts. to com- 
mit. murder. 55-56 V.,c. 29, s. 232. 


“Administering poison.’’—Where the charge is in respect of the ad- 
ministering of poison, evidence of administering at different times may he 
given to shew the intent. R. v. Mogg (1830), 4 C. & P., 364. 

Where the accused with intent to murder gave poison to A. to ad- 
minister as a medicine to B.,. but A. neglecting to give it to B., it was by 
chance given to B. by a child, this was held an administering by the ac- 
cused. R. v. Michael (1840). 9 C. & P., 356. 

ae also R. v. Harley (1830). 4 C. & P., 369: R. v. Cluderoy (1840), 2 

& K., 907; R. v. Stopford (1870), 11 Cox C. C., 643, 


107 


“‘Wounding or causing grievous bodily harm.’’—As to what constitutes 


a wound:—To constitute a wound the continuity of the skin must be brok- 
en. Re vw SW.00d +(1830), 1. Moody. Co) C., 278: 


There must be a division not merely of the cuticle or upper skin, but 
of the whole skin. R. v. McLaughlin (1838), 8 C. & P. 


Gao. 
SCeraMsowh ive oMMch e(hsaien Sar seal. lias) Shea ve. 848). 3 Cox Cr 
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Shooting with intent to murder:—When a person shoots at another, 
wrongly supposing him to be a third person whom he desires to murder, 


he is guilty of an offence under this section. R. v. Smith (1855), 25 L. 
Jee Nin Caywods 


If a person fires a loaded revolver at a group of people, not aiming at 
any one in particular, he will be held guilty of shooting any person he 


may thus hit, with intent to do grievous bodily harm to that person. R. 
Vecleretwell! (ised), «sola Jaen. Cant28% 


On the trial of a person accused of attempt to murder by shooting, 
evidence that he had burgilar’s tools in his possession at the time is admis- 


sible. as tending to prove criminal intent. R. v. Mooney (1905), 11 C. €. 
Cag aniey 


Attempt to murder by other means:—Where a woman jumped out of 
a window to avoid the violence of her husband, it was held that to con- 
stitute this offence, it must be proved that he intended by his conduct to 
make her jump out. R. v. Donovan (1850), 4 Cox C. C., 401. 

265. Letters threatening murder.—Every one is guilty of 
an indictable offence and liable to ten years’ imprisonment who 
sends, delivers or utters, or directly or indirectly causes to be re- 
ceived, knowing the contents thereof, any letter or writing 
threatening to kill or murder any person. 55-56 V., c. 29, Ss. 238. 


Threats verbally made to burn the complainant’s buildings are not in- 
dictable under the Criminal Code, and give rise only to proceedings. to 
force the offender ito give security to keep the peace. Ex parte Welsh 


(8980502 40 C...6.,085. 

266. Penalty.—Every one is guilty of an indictable offence 
and liable to fourteen years’ imprisonment, who,— 

(a) Conspiring to murder.—Conspires or agrees with any 
person to murder or to cause to be murdered any other person, 
whether the person intended to be murdered is a subject of His 
Majesty or not, or is within His Majesty’s dominions or not; or, 

(b) Counselling murder.—Counsels or attempts to procure 
any person to murder such other person anywhere, although 
such person is not murdered in consequence of such counselling 
or attempted procurement. 55-56 V., c. 29, Ss. 234. 


The offence of counselling murder may be committed by the publica- 
tion of a newspaper article exulting in the assassination of a foreign mo- 
narch and commending it as an example to revolutionists throughout the 
world; and the counselling need not be directed to any particular person. 


R. -v. Most. (1881), 7 Q@ B. D.,. 244. 

267. Accessory after the fact.—Every one is guilty of an 
indictable offence and liable to imprisonment for life, who is an 
accessory after the fact to murder. 55-56 V., c. 29, 8. 235, 
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The accused must be proved to have done some act to assist the mur- 
derer personally. R. v. Chapple (1840), 9 C. & P., 355. 
a See also R. v. Greenacre (1837), 8 C. & P., 35; R. v. Lee (1834), 6 Cc. & 
%) 5386. 
_ 268. Punishment for manslaughter.—Every one who com- 
mits manslaughter is guilty of an indictable offence and liable to 
imprisonment for life. 55-56 V., c. 29, s. 236. 


See R. v. Great West Laundry Co. (1900), 3 C. C. C., 514 


SUICIDE. 


269. Aiding or counselling.—Every one is guilty of an in- 
dGictable offence and liable to imprisonment for life who counsels 
or procures any person to commit suicide, actually committed in 
consequence of such counselling or procurement, or who aids or 
abets any person in the commission of suicide. 55-56 V.; c. 29, s. 
Zale 


At common law, if two persons mutually agreed to commit suicide to- 
gether, and the means employed to produce death only took effect upon 
one of them. the survivor would be held to be guilty of the murder of the 
one who died, and therefore liable to be sentenced to death. R. v. Allison 
(1838) 8 Coe (P48 Ron ve oo ysOne (S23) st acon ce neS. 

But under Code, the survivor would only be liable to imprisonment for- 
life. 

Held that a person cannot be tried for inciting another to commit sui- 
cide, although the latter actually does so. R. vy. Leddington (1839), 9 C. 
Sc Pio: 

270. Attempt.—Every one who attempts to commit suicide 
is guilty of an indictable offence and liable to two years’ im- 


prisonment. 55-56 V., c. 29, s. 238. 


This offence was a misdemeanour at common law. R. vy. Burgess 
(T862)/249) CoRn®, LOL 302: 

Mere intention to commit the offence does not constitute an ‘attempt. 
R. v. Eagleton (1855), Dears. 515, 588. 


NEGLECT IN CHILDBIRTH AND CONCEALING DEAD BODY. 


271. Neglecting to obtain assistance in childbirth. 
Every woman is guilty of an indictable offence who. with either 
of the intents in this section mentioned, being with child and 
being about to be delivered, neglects to provide reasonable assist- 
ance in ‘her delivery, if the child is permanently injured thereby, 
or dies, either just before, or during, or shortly after birth, unless 
she proves that such death or permanent injury was not caused 
by such neglect, or by any wrongful act to which she was a party, 
and is liable,— 
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(a) Penalty.—If the intent of such neglect be that the child 
Shall not live, to imprisonment for life; 

(b) Penalty.—If the intent of such neglect be to conceal the 
fact of her naving had a child, to imprisonment for seven years. 
DOG Cie, PSs 728 

See R. v. Knights (1860), 2 F. & F., 46; R. v. Handley (1874), 13 Cox C. 
Cre ios 

272. Concealing dead body of child.—fHvery one is guilty 
of an indictable offence and liable to two years’ imprisonment, 
who disposes of the dead body of any child in any manner, with 
intent to conceal the fact that its mother was delivered of it, 
whether the child died before, or during, or after birth. 55-56 V., 
Covau, ese 240. 

As to what is a ‘‘child’’ within the meaning of this section, see R,. v. 
Colmer (1864), 9. Cox C. C., 506. 

A foetus which has not reached the period at which it might have been 
born alive is not a “‘child.’”’ RR. v. Berriman (1854), 6 Cox C. C., 388. 

The mere denial of tthe birth is not sufficient proof of intent to con- 
ceal. It must be shewn that the accused did some act of disvosal of the 
body after the child was dead. R. v. Turner (1839), 8 C. & P., 755. 

The body found must be identified as being that of the child of which 


she is alleged to have been delivered. R. v. Williams (1871), 11 Cox C. C., 
684. 


See also R. v. Piche (1879), 30 U. C. C. P., 409; R. v. Higley (1830), 4 
C. & P., 366; R. v. Douglas (1836), 1 Moody’s C. C., 480; R. v. May (1867), 
LOR COX C.e ©). 448 Rov. Bater (sil), 1 Cox Co Ce. 686, 


BODILY INJURIES AND ACTS AND OMISSIONS CAUSING 
DANGER TO THE PERSON. 


273. Wounding with intent.—Every one is guilty of an 
indictable offence and liable to imprisonment for life who, with 
intent to maim, disfigure or disable any person, or to do some 
other grievous bodily harm to any person, or with intent to re- 
sist or prevent the lawful apprehension or detainer of any person, 
unlawfully by any means wounds or causes any grievous bodily 
harm to any person, or shoots at any person, or by drawing a 
trigger, or in any other manner, attempts to discharge any kind of 
‘oaded arms at any person. 55-56 V., c. 29, s. 241. 


The intent may be inferred from the act committed. R. v. Le Dante, 
2 Geldert & Oxley (N. S.), 401. 

A wounding may be either with or without any weapon or instrument, 
but the skin must be broken. R. v. Wood (1880), 1 Moody C. C., 278; R. 
v. Briggs (1831), 1 Moody C.-C., 318. 

Seel also’ Re Gronan (1874), 24 U. C. GC. P., 106; R. v.. Bray (1883), 15 
Cox. C2. C2197. 

Upon a charge of shooting with intent to do grievous bodily harm in 
which the plea is self-defence, it is a question for the jury whether the 
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‘assault upon the accused, which had provoked the shooting, had ended or 
was still being pursued. R. v. Ritter (1904), 8 C. C. C., 31 

274. Wounding—Bodily harm.—Every one is guilty of an 
indictable offence and liable to three years’ imprisonment who 
unlawfully wounds or inflicts any grievous bodily harm upon any 
other person, either with or without any weapon or instrument. 
55-56 V., c. 29, s. 242. 


Justices of the Peace have no power on a preliminary investigation be- 
fore them of a charge of unlawfully wounding, to reduce the charge to 
one of comnion assault, over which they would have summary jurisdiction. 

A conviction recorded by justices on such a case upon a plea of guilty 
to the charge as reduced, is not a bar to an indictment for unlawfully 
wounding, based upon the same state of facts, and does not support a 
plea of autrefois convict. R. v. Lee (1897), 2 C. C. C., 233; Miller vy. Lea 
CLSOS PRA CeO 78 Ce: 283. 


Upon a summary trial for inflicting grievous bodily harm. the magistrate 
may convict instead for the lesser offence of common assault in like manner 
asa: jury capight do: 2 Ro-v.. Coolen -(1903)1,7--C.. CanG, 2522. 

See also R. v. Oliver (1860), Bell C. C., 287; R. v. Camwell, 11 Cox C. 
GC... 263. 

275. Penalty.—Every one is guilty of an indictable offence 
and liable to fourteen years’ imprisonment who wilfully,— 

(a) Shooting at the King’s vessels.—Shoots at any vessel 
belonging to His Majesty or in the service of Canada; or, 

(b) Wounding public officer.—Maims or wounds any pub- 
lic officer engaged in the execution of his duty or any person act- 
ing in aid of such officer. 55-56 V., c 29. s. 248. 


As to who is a “‘public officer,’’ see section 2 (s.s. 29). 

To justify a sentence of more than three years’ imprisonment for as- 
sault and wounding a public officer. the charge must allege that the of- 
fence was committed while the officer was engaged in the execution of his 
duty. 2 

A mere description of the assaulted party in the information as an. 
acting detective does not justify a sentence of seven years on a plea of 
guilty, nor does it imply that the assault took place while the officer was 
engaged in the execution of his duty. R. v. Dupont (1900), 4 C. C. C., 566. 

276. Penalty. Offence.—Every one is guilty of an indict- 
able offence and liable to imprisonment for life and to be whipped, 
who with intent thereby to enable himself or any other person to 
commit, or with intent thereby to assist any other person in com- 
mitting, any indictable offence,— 

(a) By strangling.—By any means whatsoever, attempts to 
choke, suffocate or strangle any other person, or by any means 
calculated to choke, suffocate or strangle, attempts to render any 
uther person insensible, unconscious or incapable of resistance; 
or 

(b) By narcotic.—Unlawfully applies or administers to, or 
causes to be taken by, or attempts to apply or administer to, or 
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attempts or causes to be administered to or taken by, any person, 
any chloroform, laudanum or other stupefying or over-powering 
drug, matter or thing. 55-56 V., c. 29, s. 244. 


277. Administering poison to endanger life.—Every one 
is guilty of an indictable offence and liable to fourteen years’ im- 
prisonment who unlawfully administers to, or causes to be ad- 
ministered to or taken by any other person, any poison or other 
destructive or noxious thing, so as thereby to endanger the life 
of Such person, or so as thereby to inflict upon such person any 
grievous bodily harm. 55-56 V., c. 29, s. 245. 


Whether or not a drug is a ‘‘noxious thing’’ within the meaning of 
this section, may depend entirely upon the quantity administered, accord- 
inz “to the nature) of ‘the drug. R. v: -Hennah (1877), 13 Cox C. “C., 547; 
Raver Crampadsso)) 5.Q. Ba Ds 307. 

On a charge of murder by poison, evidence is admissible of the ad- 
ministration of the same kind of poison by the accused to another person, 
as proving intent; and evidence of similar symptoms of arsenical poison- 
ing attending the death of the prisoner’s former husband is likewise ad- 
missible on her trial for the alleged murder of her second husband by poi- 
son. R. v. Sternaman (1898), 1 C. C. C., 1: Makin v. Attorney General for 
New South Wales (1894), A. C., 57; R. v. Geering (1849), 18 L. J., N. S. M. 
Cec tOGe Reenter biets (lSGs)\. yon LimvOce EH... (Ol hitotht. Gok, O46 AR. Vo Gray 


(1866), 4.B. & E., 11025 RR. v. Heeson (878). 14-.Cox C. Cs, 40; .R. v. Plan- 
nagan (1884), 15 Cox C. C., 408. 

278. Administering poison with intent to injure.—Every 
One is guilty of an indictable offence and liable to three years’ 
imprisonment who unlawfully administers to, or causes to be ad- 
ministered to or taken by, any other person any poison or other 
destructive or noxious thing, with intent to injure, aggrieve or 
annoy such person. 55-56 V., c. 29, s. 246. 


If any grievous bodily harm is in fact inflicted, the offence comes un- 
der section 277. Tulley v. Corrie (1867). 10 Cox C. C., 640. 

Where the defendant administered cantharides to a woman and the 
jury found that it was administered with the intent to excite her sexual 
passion and desire, in order that the defendant might have connection with 
her, this was held to be an administering with intent to ‘injure. aggrieve 
and annoy her. -RiL ve Wilkins: (1861), (9: (Cox .C. C., 20; -31-L.. J.,. M. €., 72. 

See also cases cited under section 277. 

279. Causing bodily injuries by explesives.—Hvery one is 
guilty of an indictable offence and liable to imprisonment for life 
who unlawfully and by the explosion of an explosive substance 
burns, maims, disfigures, disables or does any grievous bodily 
harm to any person. 55-56 V., c. 29, s. 247. 


280. Intent to harm.—Every one who unlawfully,— 

(a) with intent to burn, maim, disfigure or disable any per- 
son, or to do some grievous bodily harm to any person, whether 
any bodily harm is effected or not, 
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(i) Explosives.—Causes any explosive substance to ex- 
plode, 

(ii) Sending explosives.—Sends or delivers to, or causes to 
be taken or received by, any person any explosive substance, or 
any other dangerous or noxious thing, 


(iii) Applying to person explosives.—Puts or lays at 
-any place, or casts or throws at or upon, or otherwise applies to, 
any person any corrosive fluid, or any destructive or explosive 
substance; or, 


(b) Throwing explosives against vessel.—Places or throws 
in, into, upon, against or near any building, ship or vessel an ex- 
plosive substance, with intent to do any bodily injury to any 
person, whether or not any explosion takes place and whether or 
not any bodily injury is effected; 

Penalty.—Is guilty of an indictable offence and liable, in 
eases Within paragraph (a) of this section, to imprisonment for 
life, and in cases within paragraph (b) of this section to four- 
teen years’ imprisonment. 55-56 V., c. 29, s. 248. 


Unless the contrary be proved the intention will be evidenced: by the 
act; and the question of intent is for the jury. R. v. Rhenwick Williams 
(1790), 1 Leach, 533; R. v. Saunders, 14 Cox C. C., 180. 

Throwing oil of vitriol in a person’s face has been held not to be a 
“wounding.’’ R. v. Murrow (1835), Moody C. G.. 456. 


281. Setting spring guns and man-traps.—Every one is 
guilty of an indictable offence and liable to five years’ imprison- 
ment who sets or places, or causes to be set or placed, any spring- 
gun, man-trap, or other engine calculated to destroy human life 
or inflict grievous bodily harm, with the intent that the same or 
whereby the same may destroy, or inflict grievous bodily harm 
upon, any trespasser or other person coming in contact therewith. 

2. Permitting the same to be set.—Every one who know- 
ingly and wilfully permits any such spring-gun, man-trap or 
other engine which has been set or placed by some other person, 
in any place which is in, or afterwards comes into, his possession 
or occupation, to continue so set or placed shall be deemed to 
have set or placed such gun, trap or engine with such intent as 
aforesaid. 

3. Exception.—This section does not extend to any gin or 
trap usually set or placed with the intent of destroying vermin 
or moxious animals. 55-56 V., c. 29, s. 249. 


As to what instruments do, or do not, come within the terms of this 
section, see Jordin v. Crump (1841), 8 M. & W., 782. 

If death is caused by unlawfuliy setting a spring gun, the person set- 
ting it is guilty of manslaughter. R. v. Heaton (1896), 60 J. P., 508. 
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282. Penalty.—Every one is guilty of an indictable offence 
and liable to imprisonment for life who unlawfully,— 

(a) Intent to injure traveller.—With intent to injure or to 
endanger the safety of amy person travelling or being upon any 
railway, 

(i) Stones on railway.—Puts or throws upon or across such 
railway any wood, stone, or other matter or thing, 

(ii) Removing sleeper or rail.—Takes up, removes or dis- 
places any rail, railway switch, sleeper or other matter or thing 
belonging to such railway, or injures or destroys any track, 
bridge or fence of such railway, or any portion thereof, 

(iii) Diverting points, ete.—Turns, moves or diverts any 
point or other machinery belonging to such railway, 

(iv) Removing signal.—Makes or shows, hides or removes 
any signal or light upon or near to such railway, . 

(v) Otherwise.—Does or causes to be done any other mat- 
ter or thing with such intent; or, 

(b) Throwing anything at car, ete.—Throws, or causes to 
fall or strike at, against, into or upon any engine, tender, 
carriage or truck used and in motion upon any railway, any wood, 
stone or other matter or thing, with intent to injure or endanger 
the safety of any person being in or upon such engine, tender, 
carriage or truck, or in or upon any other engine, tender, car- 
riage or truck of any train of which such first mentioned engine, 
tender, carriage or truck forms part. 55-56 V., c. 29, s. 250. 


An acquittal under this section will not bar an indictment under sec. 
283, -R. v. Gilmore (1882); 15 Cox C..G.; 85 

283. Wantonly endangering safety of persons on rail- 
ways.—Every one is guilty of am indictable offence and liable to 
two years’ imprisonment who, by any unlawful act, or by any 
wilful omission or neglect of duty, endangers or causes to be en- 
dangered the safety of any person conveyed or being in or upon a 
railway, or aids or assists therein. 55-56 V., c. 29, s. 251. 


In an English case it was held that a railway which had not commenced 
to be used for passenger traffic, but only for carrying materials and work- 
men, was within the terms of an enactment similar to this section. R. v. 
Bradford (1860), Bell ©. C., 268. 


284. Causing bodily injury.—Every one is guilty of an in- 
dictable offence and liable to two years’ imprisonment who, by 
any unlawful act, or by doing negligently or omitting to do any 
act which it is his duty to do, causes grievous bodily injury to any 
other person. 55-56 V., c. 29, s. 252. 


Although a corporation cannot be guilty of manslaughter, it may be 
indicted, under Criminal Code section 252 (now sec, 284). for having caused 
grievous bodily injury by omitting to maintain in a safe condition a 
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bridge or structure which it was its duty to so maintain, and this notwith- 
Standing that death ensued at once to the person sustaining the grievous 
bodily injury. 

A fine is the punishment which must be substitutetd under Cr. Code 
sec. 639 (now: sec. 920), in the case of a corporation, in lieu of the impri- 
Sonment mentioned in this section, and the amount is in the discretion 
of the court. (Code sec. 1029). 

The expression ‘“‘grievous bodily injury’’ includes injuries immediately 
resulting in death, and as a corporation is not amenable to a charge of 
manslaughter, the death is as to it a circumstance in aggravation of the 
crime, and does not enlarge the nature of the offence. R. v. Union Colliery 
Co. (1900), 83 C. C. C., 528, affirmed by the Supreme Court of Canada, 4 
CCG 400. 

In Pharmaceutical Society v. London Supply Association, 5 A. C., 857, 
Lord Blackburn said: ‘‘I quite agree that a- corporation cannot, in one 
sense, commit a crime—a corporation cannot be imprisoned, if imprison- 
ment be the sentence for the crime; a corporation. cannot be hanged or 
put to death, if that be the punishment for the crime; and so, in these 
senses, a corporation cannot commit a crime. But a corporation may be 
fined, and a corporation may pay damages.”’ 

The procedure of the Criminal Code as to summary convictions does not 
iad ay Ba dads cig Ex parte Woodstock Blectric Light Co. (1898), 4 


But the opposite conclusion was arrived at in the later case of R.. Vv. 
TorontosRailway Co. (1898) ,22 +O; Cl G47 

285. Injuring persons by furious driving. Every one is 
guilty of an indictable offence and liable to two years’ imprison- 
ment who, having the charge of any carriage or vehicle, by wan- 
ton or furious driving, or racing or other wilful misconduct, or by 
wilful neglect, does or causes to be done any bodily harm to any 
person. 55-56 V., c. 29, s. 253. 

An act is ‘‘wilfully’’ done if the defendant intentionally did it know- 
ing that bodily harm to some person is likely to result.. R. v. Holroyd 
(1841) 2M. & Rob., 339. 

286. Penalty.—Every one is guilty of an indictable offence 
and liable to seven years’ imprisonment,— 

(a) Impeding shipwrecked person.—Who prevents or im- 
pedes, or endeavours to prevent or impede, any shipwrecked per- 
son in his endeavour to save his life; or, 

(bo) Impeding person assisting.—Who without reasonable 
cause prevents or impedes, or endeavours to prevent or impede, 
any person is his endeavour to save the life of any shipwrecked 
person. 55-56 V., ¢. 29, 8. 254; 56 V., c. 32, s. 1. 


287. Penalty.—Every one is guilty of an offence and liable, 
cn summary conviction, to a fine or imprisonment with or with- 
out hard labour, or both, who,— 

(a) Hole in ice unguarded. —Cuts or makes, or causes to be 
cut or made, any hole, opening, aperture or place, of sufficient . 
Size or area to endanger human life, through the’ ice on any 
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navigable or-other water open to or trequented by the public, and 
leaves such hole, opening, aperture or place, while it is in a state 
dangerous to human life, whether the same is frozen over or not, 
uninclosed by bushes or trees or unguarded by a guard or fence, 
of sufficient height and strength to prevent any person from ac- 
cidentally riding, driving, walking, skating or falling therein; or, 

(b) Unused mine unguarded.—Being the owner, manager 
or superintendent of any abandoned or unused mine or quarry or 
Lroperty upon or in which there is any excavation of a sufficient 
area and depth to endanger human life, leaves the same unguard- 
ed and uninclosed by a guard or fence of sufficient height and 
strength to prevent any person from accidentally riding, driving, 
walking or falling therein; or, 

(c) Negiect to make ineclosure—Omits within five days 
after conviction of any such offence to so guard or inclose the same 
cr to construct around or over such exposed opening or excava- 
tion a guard or fence of such height and strength. 

2. Neglect to guard hole.—Every one whose duty it is to 
guard such hole, opening, aperture or place is guilty of an- 
slaughter if any person loses his life by accidentally falling there- 
in while the same is so unguarded or uninclosed. 55-56 V., c. 29, 
S. 255. 


288. Sending unseaworthy ships to sea.—Every one is 
guilty of an indictable offence and liable to five years’ imprison- 
ment who sends, or attempts to send, or is a party to sending, a 
Ship registered in Canada to sea, or on a voyage on any of the 
inland waters of Canada, or ona voyage from any port or place on 
the inland waters of Canda to any port or place on the in!and waters 
of the United States, or on a voyage from any port or place on 
the inland waters of the United States to any port or place on the 
inland waters of Canada in such an unseaworthy state, by reason 
of overloading or underloading or improper loading, or by reason 
of being insufficiently manned, or from any other cause, that the 
life of any person is likely to be endangered thereby, unless he 
proves that he used all reasonable means to ensure her being 
sent to sea or on such voyage in a seaworthy state, or that her 
going to sea or on such voyage in such unseaworthy state was, 
under the circumstances, reasonable and justifiable. 55-56 V., c. 
29, S.-256:' 56°V., ¢. 32, 8s. 1. 

Code section 595 provides that no person shall be prosecuted for an of- 
fence under this section without the consent of the Minister of Marine 
and Fisheries. 

289. Taking same to sea.—Every one is guilty of an indict- 
able offence and liable to five years’ imprisonment who, being the 
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master of a ship registered in Canada, knowingly takes such ship 
to sea, or on a voyage on any of the inland waters of Canada, 
Ox on a voyage from. any port or--place on the inlanu 
waters of Canada to any port or place on the inland waters oi 
the United States, or on a voyage from any port or place in the 
United States, to any port cr place on the inland waters of Can. 
ada, in such an unseaworthy state, by reason of overloading or 
underloading or improper loading, or by reason of being insufii- 
ciently manned, or from any other cause, that the life of any 
person is likely to be endangered thereby, unless he proves thit 
her going to sea or on such voyage in such unseaworthy state 
was, under the circumstances, reasonabie and justifiable. 55-56 
Vite 29. 8; 267. 


ASSAULTS. 


230. Definition.—An assault is the act of intentionally ap- 
plying force to the person of another, directly or indirectly, or 
attempting or threatening, by any act or gesture, to apply force 
to tne person of another, if the person making the threat has, or 
causes the other to believe, upon reasonable grounds, that he 
has present ability to effect his purpose, and in either case, with- 
out-the consent of the other or with such consent, if it is ob- 
tained by fraud. 55-56 V., c. 29, s. 258. 


The crime of assault may be committed, although the party assaulted 
may have consented to fight. R. v. Buchanan (1898), 1 C. C. C., 442. 

An indictment for rape includes the lesser charge of assault, and a 
verdict thereon of guilty of common assault is properly followed by a con- 
viction, although the information was laid more than six months after the 
offence was committed. R.-v. Edwards (1898), 2.C. C. C., 96. 

To discharge a pistol loaded with powder and wadding at a person 
within such a distance as that the party might have been hit, is an as- 


Sault. R. v= Cronan (1874), 24 U. C:-CY Pi, 106; jR.’ v. St." George” (1840), 
SCL EPs, 483: 


What is termed ‘“‘battery’’ at common law is now an assault under 
this section. See Coward v. Baddeley (1859), 4 H. & N., 478: 

291. Common assaults.—Every one who commits a common 
assault is guilty of an indictable offence and liab*e, if convicted 
upon an indictment, to one year’s imprisonment, or to a fine not 
exceeding one hundred dollars, and on summary conviction to a - 
fine not exceeding twenty dollars and costs, or, to two months’ 
imprisonment, with or without hard labour. 55-56 V., c. 29, s. 
265. 


See the cases cited under the preceding section. 
Section 732 provides that a charge of common assault may be tried 
summarily in any case where neither of the parties object. But even if 
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there is no objection on behalf of either of the parties, the justice need 
net try the case summarily if he deems it advisable that there should be 
a prosecution by indictment. 

Section 709 provides that no justice shall try any case of assault and 
battery in which any question arises as to the title to or interest in any 
teal property. 

A summary conviction for assault is a bar to a subsequent indictment 
for a felonious stabbing alleged to have been committed at the same time. 
Ra Ve Scanlonsashl)pmo.COx ©..€., 24 oR. sv. Miles (1890), 2410; B D., 423. 

But a summary conviction for assault is not a bar to a subsequent in- 
Jictment for manslaughter, where the person who was assaulted has after- 
wards died as a result of the assault. R. v. Morris (1867), 1-C. C. R., 90. 

A city stipendiary magistrate holding a summary trial under Code sec. 
vi7 may impose imprisonment not exceeding one year for common assault, 
although Code sec. 291 specifies such punishment with the addition of 
the words ‘‘if convicted upon an indictment.’’ R. v. Hawes (1902), 6 C. C. 
Dec OC een COOLema( O03) tan Cr Coiene: 

See also R. v. Higgins (1905). 10 C. GC. C., 456: Larin v. Boyd (1904), 
HeCs CisCh (tir eve brindileve (L906) salen@, Gs. Cn. . 370; 


232. Offence.—Penalty.—Every one is guilty of an indict- 
ibe offence and liable to two years’ imprisonment, and to be 
whipped, who,— 


(a) Indecent assault on female.—lIndecently assaults any 
female; or, 


(b) Consent procured by fraud.—Does anything to any 
female by her consent which but for such consent would be an 
indecent assault, if such consent is obtained by false and fraudu- 
ient representation as to the nature and quality of the act. 55-56- 
N20, 8. os 


As to the evidence of children under fourteen who do not understand 
the nature of an oath, see section 1003. 

If on the trial of a person accused of having committed an indecent 
assault, the prosecutrix in the course of her cross-examination, denies 
having had intercourse with a third person named to her,»such person 
cannot be called to contradict her upon this point. R. v. Holmes (1871), 
TC. GE. Roe 334. 

But if, in such cross-examination, the prosecutrix denies having had 
previous intercourse with the accused, evidence may subsenuently be given 
to contradict her regarding that statement. R. v. Riley (1887), 18 Q. B. 
Dig. 48%: 

Upon a charge of rape, statements made by the complainant to a police 
officer on the day after the offence was alleged to have been committed 
and in response to his inquiries. the complainant having on the day of the 
offence complained to others of an assault but not of rape, are not admis- 
sible in evidence either as part of the res gestae or as in corroboration. 

If on an indictment for rave the jury acquit the accused of that offence 
but find him guilty of indecent assault. the verdict should stand notwith- 
standing the improper admission in evidence of statements ;- made by the 
complainant after the alleged offence. if the other evidence in the case is 
ample to warrant the verdict of indecent assau‘t. R. v. Graham (1899), 
DCs RO 22. 

Evidence may be given of a complaint of indecent assault, if such 
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complaint be made on the same day as the attempt was committed. R. 
Ve Guillyman: (1S96)2 a> @'ars «aed Ome 

See also R. v. Rush (1896), 60 J. P., 777; Hopkinson v. Perdue (1904), 
RCs "62" Ch, 286". ve Charles ‘Smith’ 11905)) eo" Carver s ect thew. cbarron 
(1905);- 9 (CC) -Gsic.,, 196: 

The public may be excluded from the court-room, section 645. 


293. Indecent assault on males.—Every one is guilty of 
an indictable offence and liable to ten years’ imprisonment, and 
to be whipped, who assaults any person with intent to commit 
sodomy or who, being a male, indecently assaults any other male 
person. 55-56 V., c. 29, s. 260; 56 V.; ¢..32, s. 1. 


Although a minor under fourteen years cannot be convicted of sodomy, 
he may if the act be committed against the will off the other party be 
punished for an assault under section 293. R. v. Hartlen (1898). 2 C. C. 
Cr ol: 

As to exciusion of the public from the court-room, see section 645. 


234. Consent cf child under fourteen no defence.—lIt is 
no defence to a charge or indictment for any indecent assault on 
a young person under the age of fourteen years to prove that he 
cr she consented to the act of indecency. 55-56 V., c. 29, s. 261. 


As to proof of age, see Code, section 984. 


295. Assault with bodily harm.—Every one who commits 
any assault which occasions actual bodily harm is guilty of an 
indictable offence and liable to three years’ imprisonment. 5d- 
56° V4. 29, Ss. 262. 


A conviction upon a charge of assault occasioning bodily harm tried 
summarily by a magistrate with the consent of the accused and the un- 
dergoing of the punishment imposed do not constitute a bar to a civil ac- 
tion for damages for the assault. Nevills v. Ballard (1897) 1. CGC. C.,. 484. 

See also Miller  v. Lea (1898), 2 C. C. C., 282; Flick v. Brisbin (1895), 
26 O. R.,. 428; Hardigan v. Graham (1837), 1 C. C. C., 487;  Larin v: Boyd 
(1904) Ads ©. Cs Ou 74; 


In a prosecution for an assault occasioning actual bodily harm, it is 
improper to exclude evidence of statements sworn to by a witness for the 
prosecution at a preliminary inquiry, the record of the depositions upon 
which had been iost, as to what was said by the accused at the time of 
the assault, as such statements of the witness had reference to statements 
of pi Ait bi forming a part of the res gestae. R. v. Troon ~“%8), 2 
OCF Cs. 22: 


236. Aggravated assault.—Every one is guilty of an in- 
dictable offence and liable to two years’ imprisonment who,— 

(a) assaults any person with intent to commit any indict- 
able offence; or, 

(b) assaults any public or peace officer engaged in the execu- 
tion of his duty, or any person acting in aid of such officer; or, 
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(c) assaults any person with intent to resist or prevent 
the lawful apprehension or detainer of himself, or of any other 
person, for any offence; or, - 

(d) assaults any person in the lawful execution of any pro- 
cess against any lands or goods, or in making any lawful dis- 
tress or seizure, or with intent to rescue any goods taken under 
such process, distress or seizure; or, 

(e) on any day whereon any poll for an election, parliament- 
ary or municipal, is being proceeded with, within the distance of 
two miles from the place where such poll is taken or held, as- 
saults or beats any person. 55-56 V., c. 29, s. 263; 57-58 V., ¢. 
BT, Sac ake 


The fact that the accused did not know that the person assaulted 
was a peace officer, or that he was acting in the execution of his duty 


ahaa: prevent a conviction hereunder. R. v. Forbes (1865), 10 Cox C. 


_ A person accused of having committed an offence under this section 
may. bv virtue of section 1035, be punished hereunder bv the imposition 
of a fine. as well as hv imvrisonment for the same offence. Ex parte 


McClements (1895), 22 C. L. J.. 39 
297. Kidnapping.—Every one is guilty of an indictable 
offence and liable to seven years’ imprisonment who, without 
lawful authority,— 
(a) Intent.—Kidnaps any other person with intent 
(i) To imprison.—To cause such other person to be se- 
cretly confined or imprisoned in Canada against his will, or 
(ii) To be transported.—To cause such other person to 


be unlawfully sent or transported out of Canada against his will, 
or 


(iii) To he enslaved.—To cause such other person to be 
sold or captured as a slave, or in any way held to service against 
his ‘will: or, 

(b) Foreible confinement.—Forcibly seizes or confines or 
imprisons. any other person within Canada. 
_ .2.. Non-resistance.—Upon the trial of any offence under this 
section the non resistance of a person so unlawfully kidnapped or 
confined shall not be a defence unless it anpears ‘that it was not 
caused by threats, duress or force, or exhibition of force. 63-64 
Vv. c..46; 8.3... 


‘Kidnapping is an aggravated species of false imprisonment, the latter 
offence being always included in the former. 2 Bishop Cr. Law, 671. 

The crime of false imprisonment is a species of aggravated assault. 
2 Bishop Crim. Law, 668. 

Although it is not necessary that a man’s person should be touched. 
Bird v. Jones (1845);, 7 -Q: B., 742. 
.. Detention of a prisoner after expiry of his sentence is false immrison- 
ment. Migotti v. Colville (1869), 4 C. & P. D., 233. 
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UNLAWFUL CARNAL KNOWLEDGE. 


298. Rape defined.—Rape is the act of a man having car. 
nal knowledge of a woman who is not his wife without her con- 
sent, or with consent which has been extorted by threats or fear 
of bodily harm, or obtained by personating the woman’s husband, 


or by false and fraudulent representations as to the nature and 
quality of the act. 


2. Age.—No one under the age of fourteen years can com- 
mit this offence. 55-56 V., c. 29, s. 266. 


The words ‘‘man and woman’ in this section are to be taken in a 
sae or generic sense as indicating all males and females of the human 

ace, and not in a restricted sense as distinguished from boys.and girls. 
z. v. Riopel (41898), 2 C. €. C., 225. 

An indictment for rape under this section lies against one, who has 
ravished a female under the age of fourteen years against her ‘will, not- 
withstanding the provisions of section 301, which enacts that every one 
is guilty of an indictable offence and liable to imvrisonment for life, and 
to be whipped, who carnally knows any girl under the age of fourteen 
years, not heing his wife. R. v. Riopel. supra. 

An indictment for rape includes the lesser charge of assault, and a ver- 
dict thereon of guilty of common assault is properly followed by a con- 
viction, although the information was not laid within six. months after 
the offence was committed. R. v. Edwards (1898), 29 O. R., 451. 

Upon a charge of rape. statements made by the complainant to a police 
officer on the day after the offence was alleged to have been committed. 
and in response to his inauiries, the complainant having:on the day of 
the offence complained to others of an assault. but not of rave. are- not 
admissible in evidence, either as part of the res gestae or as in corrobora- 
tion. R. v. Graham (1899). Qi Oy CY EO, 


See also R. v. Rush (1896), 60 J. P., 777; R. v. Ingrey (1900). 64 J. P., 
106. 

But if the complaint was made within what is, under the circum- 
stances of the case, a short time after the alleged indecent assault was 
committed, evidence of the same will be admissible. In this case it was 
admitted where the complaint was made upon the same day as the assault. 
Riv, gatlyman (1896), 12 Q. B. D.> 167. 

If, on an indictment for rape. the jury acquit the accused of that of- 
fence. but find him guilty of indecent assault. the verdict should stand, 
notwithstanding the imovroner admission in evidence of .statements made 
by the complainant after the alleged offence, if the other evidence is am- 
ple to warrant the verdict of indecent assault. R. v. Graham (1899), 3 
CP Gries 222; 

Upon the trial of a charge of rape, the whole statement made by the 
woman by way of complaint shortly after the alleged offence. including 
the name of the party complained against and the other details of the 
complaint, is admissible in evidence as proof of the consistency of her 
conduct and as confirmatory of her testimony regarding the offence. but 
not as independent or ‘substantive evidence ta prove the truth of the 
charge. R. v. Riendeau (1900), 3 C. C. CG., 293. 

Whether or not the complaint was made within a time sufficiently 
short after the commission ef the offence as to admit evidence of the 
particulars of the complaint. is a auestion to be dec‘ds d by the court wn- 
der the circumstances of the particular case; but it is nevertheless the 
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province of the jury to take into consideration the time which intervened, 
in weighing the probability of its truth. R. v. Riendeau, supra. 

The lapse of seven days between the date of the offence and the time 
of making complaint thereof was held insufficient under the circumstances 
to exclude testimony of the particulars of the complaint. R. v. Riendeau, 
supra. 

Proof on behalf of the defence that the injured party or her parents 
had instituted civil proceedings to recover damages arising from the com- 
mission of the alleged rape is vroperly excluded upon the criminal trial 
as irrelevant, unless other facts have been disclosed in evidence which tend 
to show an intent to thereby wrongfully extort money from the accused. 
R. v. Riendeau, supra. 

On a charge of rape, evidence is admissible on behalf of the defence 
to contradict a statement of the complainant, made on her cross-examina- 
tion, denying that, on an occasion when she met the accused subsequent 
to the alleged rape, she had refused to put an end to the interview, as re- 
quested by her mother, and had struck her mother for the latter’ s inter- 
ference. R. v. Riendeau (1901), 4 C. C. C., 421. 


As to rape in which the consent of the woman has been extorted by 
threats or fear of bodily harm, see R. v. Jones (1861. 4 L. T.. N. S.. 154. 

As to consent obtained by personating the woman’s husband, see R. 
v. Dee (1884). 15 Coax C. C.. 579. 

As to consent obtained by ‘‘false and fraudulent representations as 
to the nature and quality of the act,’’ see R. v. Flattery (1877), 2 Q. B. D.. 
410. 

A person accused of having committed the offence of rape Mav, upon 
his trial, bring forward evidence to prove the bad character of the pro- 
secutrix, or to prove that she has previously, and of her own free will, 
had connection with the accused. R. v. Riley (1887). 18 Q. B. D., 481. 

The prosecutrix mav be asked whether previously to the commission 
of the alleged offence the prisoner did not have intercourse with her with 
her own consent. R. v. Martin (1834). 6 Car. & P.. 562. 

And if the prosecutrix denies having had such connection, evidence 
may be adduced to contradict her. R. v. Riley, supra. 

But the accused cannot adduce evidence to prove that the prosecutrix 
before the commission of the alleged offence had connection with other 
persons, nor is the latter obliged to answer such a question on cross-ex- 
amination. R. v. Hodgson (1812), R. & R., 211. 

The prosecutrix may on cross-examination be asked whether she had 
not allowed a man other than the accused to take liberties with her in the 
interval between the commission of the alleged offence and the first com- 
plaint made of it. R. v. Mercer (1842). 6 Jurist, 243. 


If the prosecutrix answers a question as to whether. previous to the ¥ 


alleged offence, she had had connection with a person named. her answer 


is final, and evidence cannot be adduced to contradict her if she replies © 


in the negative. R. v. Holmes (1871). 12 Cox C. G.. 187. 
See also R: vy. Robins (1843), 1 Cox C. C., 55; R. v. Laliberte (1877), 
eo i Ghd Beene bly 


299. Punishment for rape.—Every one who commits rane 
is guilty of an indictable offence and liable to suffer death or to 
imprisonment for life. 55-56 V., c. 29, s. 267. 


See R. v. Bedore (1891). 21 O. R.. 189: R. v. Fick (E866) SAC AN, +@ Cack.; 
379; R. v. Edwards (1898), 2 Cc. C. C., 96. 
The public may be excluded from the court-room, sec. 645, 
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300. Punishment for attempt.—Every one is guilty of an 
indictable offence and liable to seven years’ imprisonment who 
attempts to commit rape. 55-56 V., c. 29, s. 268. 


Tf a man has or attempts to have connection with a woman while she 
is asleep, it is no defence that she did not resist as she is then incapable 
of resisting. The man can therefore be found guilty of a rape or of an 
attempt to commit a rape as the case may be. R. v. Mayers (1872), 12 
COX OnnOs enol b. 

An assault with intent to commit rape is also a substantive offence 
under sec. 296, and is the form in which a charge of attempt to commit 
rape is usually made. “Ri v. Riley (887), 16. Cox. Ci" C.7 191. 

After a commitment upon a charge of ‘‘unlawful ‘assault with intent 
to carnally know,’’ the accused cannot insist upon a trial without a jury 
under the Smeedy Trials clauses, if the Crown express an intention of in- 
dicting him for an attempt to commit rape, which latter offence is beyond 
the jurisdiction of a county judge’s criminal court and is disclosed on the 
depositions returned. ~R. vs-Preston,, (905). 9"C2 Cxe€ee201. 

‘As to exclusion of public from court-room, see section 645. 


301. Carnally knowing girl under fourteen years.— 
Every one is guilty of an indictable offence and liable to im- 
prisonment for life, and to be whipped, who carnally knows any 
eirl under the age of fourteen years, not being his wife, whether 
he believes her ‘to ‘be of or above that age or not. 55-56. -V., ¢. 29, 
s. 269. i 


The offence of carnal knowledge of a girl under fourteen years includes 
the offence of indecent assault. and a tr‘al for the greater offence: is a trial 
Plso for the lesser offence included therein. and the accused mav. although 
found not guiltv of the greater offence. be convicted for such lesser of- 
fence. if nroverA, wrder the same charge or indictment. R. v. Cameron 
(1909) 4" GiGi Oe UaSh: i, : 

An indictment for rape lies against one who has ravished a- female 
under the age of fourteen vears against her will. notwithstanding this sec- 
tion! | Re. svi Riiowelix(1898)— (2° Ca Ox Cx, 225. 

The words ‘‘not he'ng his wife’? in Code sec. 801. nrovidine for the of- 
fence of defiling children under fourteen, is an exception. the failure to 
negative which in the indictment will not invalidate a conviction thereon 
where no objection was taken before pleading. R. v. Wright (1906). 11 
Ci GACerw: 

The public may be excluded from the court-room. sec. #45. 

As to the evidence of children under fourteen who do not understand 
the nature of an oath, seec sec. : 


302. Attempt.—Every one who attempts to have unlawful 
carnal knowledge of any girl under the age of fourteen years is 
guilty of an indictable offence and liable to two years’ ieee SUne 
ment, and to be whipped. 55-56 V., c. 29, s. 270. 


A county court in New Rrunswick. which is not a Court of Oyer and 
Terminer and General Gaol Delivery, has jurisdiction to try a person ac- 
cused of having committed an offence under this section, although the 
evidence discloses the offence of attempting to commit rape, as to which 
such court has no jurisdiction. R. v. Wright (1896), 34 N. B. R., 127. 


-_— 
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ne to the evidence, see section 1003 and R. v. De Wolfe (1904) 9 C. € 


The public may be excluded from the court-room, section 645. 


ABORTION. 


303. Attempt to procure.—Every one is guilty of an in- 
dictable offence and liable to imprisonment for life who, with in- 
tent. to procure the miscarriage of any woman, whether she is or 
is not with child, unlawfully administers to her or causes to be 
taken by her any drug or other noxious thing, or unlawfully 
uses On her any instrument or other means whatsoever with the 
like intent. 55-56 V., c. 29, s. 272: 


Where the instrument alleged to have been used was a quill, which 
might possibly have been used for an innocent purpose, evidence was al- 
lowed to be given, in order to prove the intent, that the prisoner had at 
other times caused mis-carriages by Similar means. R. y. Dale (1889), 
IGSCOxXS CraCrs 3. 

The thing administered must be either a ‘‘drug’’ or a ‘‘noxious thing,’’ 
and it is not sufficient that the accused supposed it would have the de- 
sired effect. R. v. Hollis (1873). 12 Cox C. C.. 408. 

If the article administered is not a ‘‘drug’’ and the quantity adminis- 
tered is innoxious, but would be innoxious had it been taken in large 
guantities, there is no administration of a noxious thing within this. sec- 
Lionoe! Rev Hehnanne (877), los Cox? ©. C., 

If the drug administered produces mis-carriage, it is sufficient evidence 
that it is noxious although there is no other evidence of, its; nature. RR, 
Vem QUIS. (sla) sadt oe COxe Cn. 405. 

The public may be excluded from the court-room, sec. 645. 


304. Woman attempting to procure her own mis- 
earriage.—Every woman is guilty of an indictable offence and 
liable to seven years’ imprisonment who, whether with child or 
not, unlawfully administers to herself or permits to be ad- 
ministered to her any drug or other noxious thing, or unlawfully 
uses on herself or permits to be used on her any instrument or 
other means whatsoever with intent to procure miscarriage. 55- 
DU Vs. (Cy cons ale. 


See notes to preceding section. 


3035. Supplying drug to proecure.—Every one is guilty of 
an indictable offence and liable to two years’ imprisonment who 
unlawfully supplies or procures any drug or other noxious thing, 
or any instrument or thing whatsoever, knowing that the same 
is intended to be unlawfully used or employed with intent to 
procure the miscarriage of any woman, whether she is or is not 
with child. 55-56 V.. c. 29, s.. 274. 


Even if the intention so to use the same exists only in the mind of 
the accused, and is not entertained by the woman whose mis-carriage it 
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sa chet ae ae to Lpregunes there is a complete offence. R. v. Hillman (1868). 
ox Cs Ce, 


Bec? ae thing. ”—A small quantity of savin not sufficient to do more 
than produre some disturbance in the stomach is not a noxious thing. R. 
V.0- Perry) (847) 22 Cox. CC ey 923. 

The thing supplied must be noxious; and if it is in fact innoxious the 
intention of the person supplving it is not sufficiert to constitute the 
offence dealt with in these sections. R. v. Isaacs (1862), 9 Cox C. C., 228; 
Re ves Henmai Gs77 els -Coxm@ne G54; oR. avs Lol lispe(i8en ios Cox se: 
463; R. v. Cramp (1880). 14 Cox C. C., 401. 

“Causing to be taken’’.—Tf A. procures 9 roevievrs thine ard delivers 
it to B., both A. and B. intending that B. should take it for the purpose 
of procuring abortion °»d B. afterwards takes it with that intent in the 
absence of A.. A. will be convicted of causing it to be taken. R. v. Wil- 
SON CHOU (ae Ox Com Cry 

See also R. v. Farrow (1857), Dedrsley-& B.C. Cy 164. 

A woman who, belevirg herself to be with ch'ld. brt not in reality 
he'ng with child, consnires with other persons ta administer drugs to 
herself or to use instruments on herself, with intent to procure abortion, 
is liable to be convicted of a conspiracy to procure abortion. R. v. White- 
church “89, W6-Cox G, Cz. 743. 

The public may be excluded from the court-room, sec. 645. 


306. Killing unborn child.—Every one is guilty of an in- 
dietable offence and liable to imprisonment for life who causes 
the death of any child which has not become a human being, in 
such a manner that he would have been guilty of murder if such 
ehild had been born. 

2. Saving.—No one is guilty of any offence who, by means 
which he in good faith considers necessary for the preservation 
of the jife of the mother of the child. causes the death of any 
such child before or during its birth. 55-56 V., c. 29, s. 271. 


As to when a child become a human being, see sec. 251. 
OFFENCES AGAINST CONJUGAL RIGHTS. 


= 307. Bigamy defined.—Bigamy is,— 

% (a) the act of a person who, being married, goes through a 
form of marriage with any other person in any part of the world; 
of, : 
(b) the act of a person who goes through a form of marriage 
in any part of the world with any person whom he or she knows 
to be married; or, 

(c) the a.cit of a person who goes through a form of mar- 
riage with more than one person simultaneously, or on the same 
day. 

2. Fmeompetency no defence.—The fact that the parties 
would. if unmarried, have been incompetent to contract mar- 
riage shall be no defence upon a prosecution for bigamy. 

P oe A a i 


125 

3. Excuses.—No one commits bigamy by going through a 
form of marriage,— 

(a) if he or she in good faith and on reasonable grounds be- 
lieves his wife or her husband to be dead; or, 

(b) if his wife or ther husband has been continually absent 
for seven years then last past and ihe or she is not proved to 
have known that his wife or her husband was alive at any time 
during those Seven years; or, 

(c) if he or she has been divorced from the bond of the first 
marriage; or, 

(d) if the former marriage has been declared void by a court 
of competent jurisdiction. 

4, Bigamous marriages outside of Canada.—No person 
shall be liable to be convicted of bigamy in respect of having 
gone through a form of marriage in a place not in Canada, unless 
such person, being a British subject resident in Canada, leaves 
Canada with intent to go through such form of marriage. 

>. Effect of form.—Every form of marriage shall for the 
purpose of this section be valid, notwithstanding any act or de- 
fault of the person charged with bigamy, if it is otherwise a va- 
Hd. forms? (55256 5V.,2e.29,..8.. 275; 


On a special case referred to it by the Governor General in Council in 
1897, the Supreme Court of Canada held that secs. 275 and 276 (now secs. 
307 and 308) were intra vires of the Parliament of Canada, and that that 

. legislative body had jurisd‘ction to constitute the leaving of Canada by 
a British subject domiciled therein. with the intent to pnerform elsewhere 
a certain prohibited act, followed by the actual performance of that act, 
an indictable offence. See re Bigamy sections, 1 C. C. C., 172. 

It is to be observed, however, that this case was not argued at the bar, 
the Crown alone being represented by counsel. Nor was the opinion of 
the court unanimous, the Chief Justice, Sir Henry Strong. who. dissented, 
adopting the judgment of the Queen’s Bench Division of the High Court 
of Justice for Ontario in the case of R. v. Plowman (1894). 25 O. R.. 656 
This decision pronounced naragraphs (a) and (b) of s.s. 1 of sec. 275 (now 
sec. 307) to be taken by themselves ulira vires of the Parliament of Can- 
ada, and void; and it was also held that they were not validated by any 
thing contained in s.s. 4 of the same section. 

In R. v. Brierly (1887). 14 O. R., 525 (which was decided before R. V. 
Plowman), the Chancery Division of the High Court of Justice for Onta- 
rio held that these sections were infra vires of the Parliament of Canada. 

See also MacLeod vs. Attorney General for New South Wales (1891). 
A. C., 455; R. v. McQuiggan (1852), 2 L. C. R., 340; R. v. Turner (1862), 9 
Cox ©. Co 1453) Rove borton Get) Lie Cox °C: C., 670; R. v. Pierce (1887), 
toeO Ah mesos 

As to foreign divorce, see R. v. Woods (1903). 7 C. C. C., 226; Ste- 
vens v Fisk, Cassels S. GC. Digest, 235; LeMesurier v. LeMesurier (1895), 
Nae ARR 

Mens rea is an essential ingredient of the offence of bigamy. R. V. 


Sellars (1905), 9 C. C. C., 153. 
« ~»8308. Punishment of bigamy.—Every one who commits 


, 
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bigamy is guilty of an indictable offence and liable to seven 
years’ imprisonment. 

2. Second offences.—Every cne who commits this offence 
after a previous conviction for a like offence shall be liable to 
fourteen years’ imprisonment. 55-56 V., c. 29, s. 276. 

“ As to indictment, see R. v. Murray (1845), 7 Q. B., 700; R. v. Apley 
(1844), .1°Cox..C. Cs, 7: ‘ 


309. Feigned marriages.—Every one is guilty of an indict- 
able offence and liable to seven years’ imprisonment who pro- 
cures a feigned or pretended marriage between himself and any 
woman, or who knowingly aids and assists in procuring such 
feigned or pretended marriage. 55-56 V., c. 29, s. 277. 


Section 1002 provides that no person accused of an offence under this 
section shall be convicted upon the evidence of one witness, unless such 
witness is corroborated in some material particular by evidence implicat- 
ing the accused. 


310. Polygamy.—FPenalty.—Every one is guilty of an in- 
dictable offence and liable to imprisonment for five years, and to 
@ fine of five hundred dollars.— 

(a) Practising or contracting.—Who practises, or, by the 
rites, ceremonies, forms, rules, or customs of any denomination, 
sect or society, religious or secular, or by any form of contract, 
or by mere mutual consent, or by any other method whatsoever, 
and whether in a manner recognized by law as a binding form 
of marriage or not, agrees or consents to practise or enter into 

(i) Pelygamy.—Any form of polgamy. 

(ii) Conjugal union.—Any kind of conjugal union with 
more than one person at the same time, or 

(iii) Spiritual marriages.—What among the persons com- 
monly called Mormons is known as spiritual or plural marriage; 
or, 

(b) Cohabitation in conjugal union.—Who lives, cohabits, 
or agrees or consents to live or cohabit in any kind of conjugal 
union with a person who is married to another or with a person 
who lives or cohabits with another or others in amy kind of con- 
jugal union; or, 

(c) Celebrating rite.—Celebrates, is a party to, or assists 
in any rite or ceremony which purports to make binding or to 
sanction any of the sexual relationships mentioned in paragraph 
(a) of this section; or, 

(d) Assisting in compliance.—Procures, enforces, enables, 
is a party to, or assists in the compliance with, or carrying out of, 
any form, rule or custom which so purports; or, 

(e) Procuring contract.—Procures, enforces, enables is a 
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party. to, or assists in the execution of, any form of contract 
which so purports, or the giving of any consent which so pur- 
ports.- 63-64 V., c. 46, s. 3. 

An Indian who according to the marriage customs of his tribe ‘takes 
two women at the same time as his wives, and cohabits with them, is 


guilty of an offence under this section. R. vy. Bear’s Shin Bone (1899), 3 
CF Cr. C5. 3295 

The mere cohabitation between a man and a woman, each of whom is 
married to another, is not in itself an offence under this section. In or- 
der to bring the act within this section there must be ‘‘some form of con- 
tract between the parties which they might suppose to be binding on them, 
but which the law was intended to prohibit;’ and the term ‘conjugal 
union,’’ as used throughout the section, refers to a form of ceremony 
purporting to join the parties, that is, a marriage of some sort before 
cohabiting with one another. R. v. Labrie (1891), M. L. R.. 7 Q. B., 211. 

See also R. y. Liston (1898), 34 C. L. J., 546: R. v. Harris. (1906),-11 C. 


C. C., 254. 
UNLAWFUL SOLEMNIZATION OF MARRIAGE. 


311. Penalty.—Every one is guilty of an indictable offence 
and liable to a fine, or to two years’ imprisonment, or to both, 
who,— 

.(a) Without authority—Without lawful authority, the 
proof of which shall lie on him, solemnizes or pretends to solem- 
nize any marriage; or, ; 

(b) Procuring unlawful marriage.—Procures any person 
to solemnize any marriage knowing that such person is not law- 
fully authorized to solemnize such marriage, or knowingly aids 
or abets such person in performing such ceremony. 55-56. V., c. 
29, 8. 279. 


Section 1140 provides that no prosecution for this offence shall be com- 
menced after the expiration of two years from its commission. See R. v. 
Dickout (1893), 24 O. R., 250. 


312. Marriage contrary to law.—Every one is guilty of an 
indictable offence and liable to a fine, or to one year’s imprison- 
ment, who, being lawfully authorized, knowingly and wilfully 
solemnizes any marriage in violation of the laws of the province 
in which the marriage is solemnized. 55-56 V., c. 29, s. 280. 


ABDUCTION. 


313. Abduction of a woman.—Every one is guilty of an 
indictable offence and liable to fourteen years’ imprisonment who, 
with intent to marry or carnally know any woman, whether 
married or not, or with intent to cause any woman to be mar- 
ried or carnally known by any other person, takes away or de- 
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tains any woman of any age against her will. 55-56 V., c 29. 8 
281. . 


The intent may be shewn by the declarations: or acts of the defendant 
or from other circumstances from which the intent may be inferred. R. 
Vv. Barratt (1840). 9.” & P7387: . 

If the woman be taken away and married with her consent obtained 
by fraud, the case may be within the statute for she cannot while under 
the influence of fraud be considered a free agent. R. v. Wakefield (4827), 
2 Lewin 279. 


314. —Offence.—Penalty.—Intent.—Every one is guilty of 
an indictable offence and liable to fourteen years’ imprisonment 
who, with intent to marry or carnally know any woman, or with 
intent to cause any woman to be married or carnally known by 
any person,— 

(a) Abduction of heiress.—From motives of lucre: takes 
away or detains against her will any woman of any age who has 
any interest, whether iegal or equitable, present or future, abso- 
lute, conditional or contingent, in any real or personal estate, 
or who is a presumptive ‘heiress or co-heiress or presumptive 
next of kin to any one having such interest; or, 

(b) Alluring away against will of parent.—Fraudulently 
allures, takes away or detains any woman, being under the age 
ot twenty-one years, out of the possession and against the will 
of her father or mother, or of any other person having the law- 
ful care or charge of her, with intent to marry or carnally 
know her. 


2. Effect of conviction on property.—Every one convicted 
of any offence defined in this section is incapable of taking any 
estate or interest, legal or equitable, in any real or personal pro- 
perty of such woman, or in which she has any interest, or which 
comes to her as such heiress, co-heiress or next of kin; and if any 
such marriage takes place such property shall, upon such convic- 
tion, be settled in such manner as any court of competent juris- 
diction, upon any information at the instance of the Attorney 
general, appoints. 55-56 V., c. 29, s. 282. 

See R. v. Barratt, cited under preceding section. 

Upon an indictment under parag. (b) of s.s. 1 of this section, it is not 
necessarily incumbent upon the prosecution to prove that the accused 


knew that the person abducted was an heiress. R. v. Kaylor (1881), 1 Do- 
rion Q. B., 364. 


315. Abduction of girl under sixteen.—Every one is 
guilty of an indictable offence and liable to five years’ imprison- 
ment who unlawfully takes or causes to be taken any unmarried 
girl, who is under the age of sixteen years, out of the possession 
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and against the will of her father or mother, or of any other per- 
son having the lawful care or charge of her. 

2: Consent immaterial.—.it is immaterial whether the girl is 
taken with her own consent or at her own suggestion or not. 
: 3. Belief of offender.—It is immaterial whether or not the 
offender believed the girl to be of or above the age of sixteen. 
65-56 V., c. 29, Ss. 283. 


To constitute the crime of abducting a girl out of the possession and 
against the will of her father under this section, there must be an actual 
or constructive possession in the father at the time of the taking. R. v 
Blythe .(1895), 1 C. C. C., 268. 

When’ the girl who was resident with her father in a foreign country 
left without his consent and with intent to renounce his protecttion, and 
came to Canada, the father’s possession ceased, and semble, a possession 
de jure afterwards established by his following her to the place of flight 
is not the possession contemplated by this section. R. v. Blythe, supra. 

If the persuasion to leave and to remain away operated wholly in the 
foreign country, there is no jurisdiction to convict in Canada, as nersua- 
sion is a necessary element in such cases otf abduction. R. y. Blythe, 
supra. 

ia a girl under sixteen, having by persuasion been induced by the 
accused to leave her fathter’s house, and to go away with him without 
her tather’s consent, left her home alone by a preconcerted arrangement 
between them, and went to an appointed. place where she was met by the 
accused, and from which place they went away together some distance 
not intending to return, it was held that there was a taking of the girl 
out of her father’s possession; and that to constitute the ‘‘taking’’ con- 
templated by the statute which created the offence, it was not necessary 
that any force, either actual or constructive, should be used. R. v. Man- 
kletow (1853), 6 Cox C. C., 148. 

A girl under sixteen, who was living in her father’s house, was in- 
duced by the accused to go to a-chaplain, to be married to the former. 
She was away from her home only a few hours, and after her return con- 
tinued to live with her tather as before, he being ignorant of what had 
taken place. The marriage was never consummated. It was held that 
there was sufficient evidence of her being taken out of her father’s posses- 
sion -to constitute the crime. R. v. Baillie (1859), 8 Cox €. C., -38. 

Where a man induces a girl under sixteen by promises of what he will 
do for her to leave her father’s house and live with him, he may be con- 
victed of this offence, although he is not actually present or assisting her 
at the time she leaves. If, however, the going away was entirely voluntary 
on ‘the girl’s part, there can be no conviction under this section. R. v. 
Robb (1864), 4 F. & F., 59. 

Where the prisoners found the girl in the street by herself and invit- 
ed her to go with them and one of them kept her in an empty house with 
him all night and had intercourse witht her, and there was no evidence 
as to the purpose for which the girl had left home, an acquittal was dir- 
ected upon the ground that the girl was not taken out of the possession 
of:anyone. R. v. Green (1862), 3 F. & F., 274. - 

See also R. v. Hibbert (1869), 11 Cox C. C., 246: R. v. Ti i 
stebe Ch aL: ( ) R. v. Timmins (1860), 

Where a girl left her father without any persuasion, inducement or 
blandishment held out to her by the defendant, so that she had got fairly 
away from home and then went to the defendant, it may be his moral 
duty to return her to her father’s custody, yet his not doing so is no in- 
fringement of this section. R. v. Olifier (1866), 10 Cox C. C., 402. 


] 
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In an actiun under this section, it is not necessary to prove that the 
accused person knew the girl to be under sixteen. as the burden is on him 
to ascertain her age. R. ve Mycock (1871), 12 Cox C. C., 28; R. v. Robins 
(1844), 1 C. & K., 456 

A girl who is away from home is still in the custody or possession of 
her father, if she intends to return to her home. R. v. Mvcock, supra. 

To take awav a natural child, who is under the age mentioned. from 
her putative father, is equally a breach of this section. R. v. Sweeting 
(1766), 4" Bast PR: C!,. 457. 

As to the evidence necessary to sustain a conviction for an offence 
under this section, see R. v. Johnson (1884), 15 Cox C. C., 481. 

This offence is d‘stinct from the offence of seduction ard a conviction 
under this section dnes not preclude a conviction for seduction. R. v. 
Smith (1890), 19 O. R., 714. 


316. Penalty.—Child. Xntent.—Every one is guilty ofan in- 
/dictable offence and liable to seven years’ imvrisonment ‘who, 
j with intent to deprive any parent or guardian of any child under 
ithe age of fourteen years, of the possession of such child or 


i witb intent to steal any article about or on the person of such 
| child, unlawfullvy,— 


(a) Abduction.—Takes or entices away or detains any child; 
or 

(b) Harbouring abducted child.—Receives or harbours anv 
such child. knowing it to have been unlawfully taken, enticed 
awav or detained with intent aforesaid. 

2. Possession in good faith.—Nothing in this section shall 
extend to any one who gets possession of any child, claiming in 
good faith a right to the possession of the child. 63-64 V., c. 
46. s. 3. 


It is no excuse that the defendant being related to the girl’s father 


and frequently invited to the house, made use of no other seduction than 
the common hblandishments of a Jover tn induce the girl secretly to elone 


with and marry him, if it appears that it was against the consent of the 
father. R. v. Twistleton (1668), 1 Lev. 257. 

The child’s own father may be guilty of child stealing under this 
section, if after a divorce by a court of competent jurisdiction and the 
award thereon of the custody of the child to the mother. the father wil- 
fully removes the child from her custody. R. v. Watts (1902), 5 C. C. C., 
246; Re Lorenz (1905), 9 C. C. C., 158. 


DEFAMATORY LIBEL. 


317. Definition —A defamatory libel is matter published, 
without legal justification or excuse, likely to injure the reputa- 
tion of any person by exposing him to hatred, contempt or ridi- 
cule, or designed to insult the person of or concerning whom it 
is published. 

2. Manner of expressing.—Such matter may be expressed 
either in words legibly marked upon any substance whatever, or 
by any object signifying such matter otherwise than by words, 
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and may be expressed either directly or by insinuation or irony. 
55-56 V., C. 29: s.. 285; 63-64 V., c. 46,. 8. 3. 


- A plea of justification to an indictment for defamatory libel must al- 
lege that the defamatory matter published is true and that it was for the 
public benefit that the alleged libel was published. 

Such plea must set forth concisely the particular facts by reason of 
which its publication was for the pwhblic good, but it must not contain the 
evidence by which it is proposed to prove such facts, nor any statements 
purely of comment or argument. R. v. Grenier (1897), 1 C. C. C.. 55. 

The accused may plead not guilty, and he may then show that the al- 
leged libel was a fair comment upon a matter of public interest, or that 
the occas‘on of the publication was privileged, or mav set uv avr~ ather 


defence admitted by law, except that of the truth of the alleged libel. 
Odgers on Libel, 8rd ed., p. 330. 


An indictment charging the publication of a defamatory libel, which 
does not state that the same was likelv to injure the reputation of the 
libelled person by exposing him to hatred, contempt or rid’ cule, or was 
designed to insult him, is bad by reason of the omission of an essential 
ingredient of the offence; such an indictment cannot be amended and must 
be set as'de and quashed as the defect is a matter of substance. R. v. 
Cameron (1898),092°1C. Cl Cl 178. 

The criminal redress for libel is, in some respects, more extensive than 


the civil one; and the libel may be indictable, although it is not action- 
able. Odgers on Libel, 3rd ed., p. 444. 


See also R. v. Topham (1791), 4 T. R., 126; R. v. Gathercole (1838), 2 
Lewin: Cy Cy, 237: 


As illustrating how a defamatory likel may be published otherwise than 
by words, see R. v. Garlick. 42 J. P., 68 


Du Bost v. Beresford (1810), 2 Campbell 511. 


318. Publishing defined.—Publishing a libel is exhibiting it 
in public, or causing it to be read or seen, or showing or delivering 
it, or causing it to be shown or delivered, with a view to its 
being read or seen by the person defamed or by any other 
person. 55-56 V., c. 29, s. 286. 


At common law. also, there was sufficient vublication of a criminal 
libel if it was shewn only_to_ the person referred to therein, provided that 
its nature was sich as to he likely to cavse him to break the perce. Od- 
gers on Libel, 3rd ed., p. 455; R. v. Brooke (1856), 7 Cox C. C., 261. 

So far as the law is concerned, a libel is prima facie deemed to be 
published so soon as the manuscript containing the same has passed out 
ef the possession and control of the verson resvonsible therefor. R. v. 
Burdett (1820), 4 B.:& Ald., 1483; R. v. Lovett (1839), 9 C. & P., 462. 

319. Publishing upon invitation.—No one commits an of- 
fence by publishing defamatory matter on the invitation or chal- 
lenge of the person defamed thereby, nor if it is necessary to 
publish such defamatory matter in order to refute some other de: 
famatory statement published by that person concerning the al- 
leged offender, if such defamatory matter is believed to be true, 
and is relevant to the invitation. challenge or required refutation, 
and the publishing does not in manner or extent exceed what is 
reasonably sufficient for the occasion. 55-56 V., c. 29, s. 287. 
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Publication on invitation or challenge:—Smith vy. Wood (1812). 3 Camp- 
bell, 322; Weatherston v Hawkins (1786), 1 T. R., 110; Whitely v. Adams 
(1863), 15 C.B. (N.- S.), 392; Force v. Warren (1864), 15 °C. B. (N. 'S.), 806: 
Publication in refutation:—Laughton y. Bishop of Sodor and Man (1872), 
L. R., 4 P. C., 495; Dwyer v. Esmonde (1878), 2 L. R. (I. R.). 248: Koenig 
v. Ritchie (1862), 3 F. & F., 418; R. v. Veley (1867). 4 F. & F., 1117; Hunt- 


ley v. Ward (1859), 6 C. B..(N.S.), 514;. Kelly v. Sherlock, L. R:, 1:Q: B.. 
698; Odgers on Libel, 233. 


320. Publishing proceedings of courts of justice.—No 
one commits an offence by publishing any defamatory matter, in 
any proceeding held before or under the authority of any court 
exercising judicial authority, or in any inquiry made under the - 
authority of any statute or by order of His Majesty, or of any 
of the departments of government, Dominion or provincial. 55- 
56..V3,..C, -29)58, 288. 


See Stockdale v. Hansard, 9 A. & E., 1; Stockdale v. Hansard (1837), 
1! A.& E.,- 297. 


321. Parliamentary papers.—No one commits an offence 
by publishing to either the Senate, or House of Commons, or to 
any Legislative Council, Legislative Assembly or House of As- 
sembly, defamatory matter contained in a petition to the Senate, 
or House of Commons, or to any such Council or Assembly, or by 
publishing by order or under the authority of the Senate, or 
House cf Commons, or of any such Council or Assembly, any 
paper containing defamatory matter or by publishing, in good 
faith and without ‘ill-will to the person defamed, any extract 
from or abstract of any such paper. 55-56 \., c. 29, s. 289. 


See section 947. 


322. Fair reports of proceedings of parliament and 
courts.—No one commits an offence by publishing in good faith, 
for. the intormation of the public, a fair report of the proceedings 
of the Senate or House of Commons, or any committee thereof, 
or of any Council or Assembly aforesaid, or any. committee there- 
of, cr of the public proceedings preliminary or final heard before 
any court exercising judicial authority, nor by publishing, in good 


faith, any fair comment upon any such proceedings. 55-56 V., ¢ 
.29,.s.. 290. 


All courts of justice, whether of record or not, come within the terms 
of this ‘section. -—Lewis v. Levy (1858), 27 L. J.. Q. B. D.,. 282. 

As illustrating the gradual development of the law on ie subject, see 
Hoare v. Silverlock (1850), 9 C. B., 23;°'Usill v. Hales (1878), PD ee StG 

The court has power to summarily commit for ae spirale contempt 
netwithstanding secs. 322, 323 and 324; but lthis power will not be exercised 
when the offence is of a trifling nature, but only when necessary to eae 


interference with the course of justice. Stoddart v. Prentice (1898), 5 C. C. 
Ci. 103. 
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‘ A statement in a newspaper editorial to the effect that one of the part- 
‘es to a pending suit will lose the case, is a contempt of court. Stoddart 
v. Prentice, supra. 

Contempt of court is a criminal proceeding. Ellis v. R. 22 8. C. Man ec 

It is therefore necessary that the charge should be proved with parti- 
cularity. Re Seaife, 65 B. ©..R., 153. 

See also: R. v. Joliffe, 4 T. R., 285; R. v. White, 1.Camp., 359; Ri. v. 
Ramsay, UL. R., 3.P. ©., 427; 11 le C...J., 152; R. ve Charlier: (1903), 6: Cé 
Ce C:. 486: 

323. Fair reports of public meetings.—No one commits 
an offence by publishing in good faith, in a newspaper, a fair re- 
port of the proceedings of any public meeting if the meeting is 
lawfuliy convened for a lawful purpose and open to the public, 
and if such report is fair and accurate, and if the publication of 
the matter complained of is for the public benefit, and if the de- 
fendant does not refuse to insert in a conspicuous place in the 
newspaper in which the report appeared a reasonable letter or 
document of explanation or contradiction by or on behalf of the 
prosecutor. 55-56 V., c. 29. s. 291. 


324. Public benefit.—No one commits an offence by pub- 
lishing any defamatory maitter which he, on reasonable grounds, 
believes to be true, and which is relevant to any subject of pub- 
lic interest, the public discussion of which is for the public bene- 
Tt bbs bw ViwGs 20. e Sin 200. 


As to what are matters of public interest, see Odgers on Libel, 3rd ed., 
p. 46. 
It is a question for the judge and not for the ivry whether a particu- 
lar topic was or was not of public interest. Weldon v. Johnson (1884), 
Coleridge, C. J., in Odgers on Libel, 3rd ed., p. 46. 

The evidence taken before a Parliamentary Committee on a local gas bill 
is a matter of public interest. Hedley v. Barlow (1865), 4 F. & I, 224. 

All appointments to office made by the government are matters of pub- 
lic interest. Seymour v. Butterworth (1862), 3 F. & F., 372. 

Evidence given before a Royal Commission is a matter of public con- 
cern, and every one has a perfect right to criticise it. Mulkun v. Ward 
(1872), L. R. 13 Equity, 619. 

See also Campbell v. Spottiswoode (1863), 3 F. & F., 421; Davis v. Dun- 
can. (1874), L. L., 9 C. P., 396; Strauss v. Francis (1866), 4 F. & F., 939, 
1107; Wilson v. Reed (1860), 2 F. & F., 149; Green v. Chapman (1837), 4 Bing- 
ham (N. C.), 92; Duncombe v. Daniell, 8 C. & P., 222; Wisdom v. Brown, 


1 Times. L. R., 412. 


325. Fair comments on public person.—No one commits 
an offence by publishing fair comments upon the public conduct 
of a person who takes part in puwhlic affairs. 

2. Fair comments cn literary or art productions.—No one 
commits an offence by publishing fair comments on any published 
book or other literary production, or on any composition or work 
of art or performance publicly exhibited, or on any other com- 
munication made to the public on any subject, if such comments 
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are confined to criticism on such bock or literary production, com- 


position, work of art, performance or communication. 55-56 VE; 
c. OI S.sa00s 


_ As to what is fair comment, see per Lord Ellenborough in Tabart v. 
Tipper (1808), 1 Campbell, 350. 


See also R. v. White (1808), 1 Campbell 359; Hibbins v. Lee (1864). 4 
F. & F., 243; Helsham vy. Blackwood (1851), 11 C. B., 111. 


326. Publication in geod faith scehing redress.—No one 
commits an offence by pubiishing deiamatory matter for the pur- 
pose, in good faith, of seeking remedy or redress for any private 
or public wrong or grievance from a person who has, or is rea- 
sonably believed by the person publishing to have, the right or 
to. be under obligation to remedy or redress such wrong or 
grievance, if the defamatory matter is believed by the person 
publishing the same to be true, 2nd is relevant to the remedy or 
redress sought, and such publishing does not in manner or extent 
exceed what is reasonably sufficient for the occasion. 55-56 V., 
c. 29, s:7294. 


A person would be liable for defamatory statements thus made if he 
hac no ground whatever for believing that the person to whom they were 
thus made had the right or was under the obligation to redress the grie- 
vance of which he complained, but it would be otherwise if, exercising a 
reasonable degree of care, he merely made a miStake in the person to 
whom he applied. Fairman v. Ives (1822), 5 B. & Ald., 642; Harrison vy. 
Bush (1855), 5 E. & B.; 344; McIntyre v. McBean (13805), 13 U. U., Q. B., 534. 


327. Answer to inquiries—Intent.—Condition.—No one 
commits an offence by publishing, in answer to inquiries made of 
him, defamatory matter relating to some subject as to which the 
person by whom, or on whose behalf, the inquiry is made has, or 
on reasonable grounds is believed by the person publishing to 
have, an interest in knowing the truth, if such matter is publish- 
ed for the purpose, in good faith, of giving information in respect 
thereof to that person, and if such defamatory matter is believed 
to be true, and is relevant to the inquiries made, and also if such 
publishing does not in manner or extent exceed what is reasonably 
sufficient for the oceasion. 55-56 V., c. 29, s. 295. 


The privilege given by this section only extends to so much of an 
answer as is really necessary in order to give the reply to the inquiry, and 
any extraneous irrelevant matter is not protected. Any information given 
must be strictly in answer to a previous inquiry. Thus, when A. meet- 
ing B., whom he knew ito be on the point of having some business rela- 
tions with C., said of his own volition, and before any question was ask- 
ed. ‘‘If you have any thing to do with C., you will live to repent it; he 
is a most unprincipled men,’’ it was held that this communication was not 
privileged. Storey v. Challands (1837), 8 C. & P., 234. 

But it would have been otherwise had A’s statement been in answer 
to B’s inquiry about C., with whom he was conjtemplating having some 
business relations. 


- 
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See also Godson v. Home (1819), 1 B. & B., 7; Beatson v. Skene (1860), 
oH. & N., 838; Cowles v. Potts (1865), 34 L. J., Q. B., 247. 


328. Giving information.—Intent.—Condition.—No one 
commits an offence by publishing to another person defamatory 
Inaiter for the purpose of giving intormation to that person witn 
respect to some subject as to waich he has, or is, on reasonable 
grounas, believed to have, such an interest in knowing the truth 
as to make tHe conduct of the person giving the intormation rea- 
sonable under the circumstances, if such defamatory matter is 
relevant to such subject, and is either true, or is made without 
ill-will to the person defamed, and in the belief, on reasonable 
grounds, that it is true. 55-56 V., c. 29, s. 296. 


A solicitor may, of his own volition, give his clients such information 
concerning third persons as he may deem it to be to their interest to know. 
Davisiev. iteeves, (85), 5- (Is. Re )pmCa Lite, 79: 

See also Todd vy. Hawkins (1837), 8 C. & P., 88; Coxhead y. Richards 
(1846), 2 C. B., 569; Harrison v. Bush (1855), 5 E. & B., 344; Whiteley v. 
Adams (1863), 15 C. B. (N. §.), 392; Laugnton v. Bishop of Sodor and Man 
CEST 2) ee Aen Pee Ones i. 


329. Proprietor of newspaper presumed responsible.— 
Every proprietor of any newspaper is presumed to be criminally 
responsible for defamatory matter inserted and published therein, 
but such presumption may be rebutted by proof that the particu- 
lar defamatory matter was inserted in Such newspaper without 
such proprietor’s cognizance, and without negligence on his part. 

2. General authority to managers not negligence unless 
with intent.—General authority given to the person actually in- 
serting such defamatory matter to manage or conduct, as editor 
or otherwise, such newspaper, and to insert therein what he in his 
discretion thinks fit, shall not be negligence within this section 
unless it be proved that the proprietor, when originally giving 
such general authority, meant that it should extend to inserting 
and publishing defamatory matter, or continued such general 
authority knowing that it had been exercised by inserting defa- 
matory matter in any number or part of such newspaper. 

3. Selling newspapers.—No one is guilty of an offence by 
selling any number or part of such a newspaper, unless he knew 
either that such number or part contained defamatory matter, or 
that defamatory matter was habitually contained in such news- 
paper.. 55-56 V., c. 29, s. 297. 


For definition of ‘“‘newspaper,’’ see sec. 2 (s.s. 22). ; 

Section 888 provides that every proprietor, publisher, editor or other 
person charged with the publication in a newspaper of any defamatory 
libel, shall be dealt with, indicted, tried and punished in the province in 
which he resides, or in which such newspaper is printed. 

See R. v. Holbrook (1877), L. R., 3 Q. B. D., 60; R. v. Molleur (1905), 
Ter. O1.G., Ss, and: 16, 
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330. Selling books containing defamatory libel.—No one 
commits an offence by selling any book, magazine, pamphlet or 
other thing, whether forming part of any periodical or not, al- 
though the same contains defamatory matter, if, at the time of 
such sale, he did not know that such defamatory "matter was con- 
tained in such book, magazine, pamphlet or other thing. 

2.—Sale by servant:—Master exempt unless authorizing.— 
The sale by a servant of any book, magazine, pamphlet ‘or other 
thing, whether periodical or not, shall not make his employer 
criminally responsible in respect of defamatory matter contained 
therein unless it be proved that such employer authorized such 
sale knowing that such book, magazine, pamphlet or other thing 
contained defamatory matter, or, in case of a number or part of 
a periodical, that defamatory matter was habitually contained in: 
such periodical. 5DrOGuV 6. 20, B. 2983 


331. When truth a defence.—It shall be a- defence to an 
indictment or information for a defamatory libel that the publish- 
ing of the defamatory matter in the manner in which” it was 
published was for the public benefit at the time when it was pub- 
ished, and that the matter itself was true. 55-56 V., c. 29, s. 299.. 


The mere truth is an answer to a civil action, however maliciously and 
unnecessarily the words were published; but in a criminal case, the de- 
fecdant has to prove not only that his assertions: are true, but also that it 
ee for the public benefit that they should be published. Odgers on Libel, 
ei 

To take advantage of this section, it must be pleaded. R. v. Moylan, 
t i oe Q. B., 521; R. v. Hickson, 3 Legal News, 139; R. v. Laurier, 11 

sited: 

This section is limited to ‘‘defamatory’’ libels, and does not apply to 
blasphemous, obscene or seditious words. R. y. Duffy (1848), 7 St. Tr. 
Nie S23. 795;'2, 853. 

The plea of justification must affirm the truth of all the charges, and 
not merely that some of them are true or that the defendant believed them, 
or some of them, to be true. R. v. Moylan (1860), 19 U. C. Q. B., 521; R. 
vy. Newman (1853), 1 E. & B., 568. 

See sections 910 and 911 regarding the plea of justification in actions 
charging OOTY, libel. - 


332. Exortion by libel. —Everyone is guilty of an indictable 
offence and‘iliable to two years’ imprisonment, or to a fine not 
exceeding six hundred dollars, or to both, who publishes or 
threatens to publish, or offers to abstain from publishing, or 
offers to prevent the publishing of, a defamatory libel with in- 
tent to exort any money, or to induce any person to confer upon 
or procure for any person any appointment or office of profit or 
trust, or in consequence of any person having been refused any 
such money, appointment or office. 55-56 V., c. 29, s. 300: 
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333. Punishment of libel known to be false.—Every one 
is guilty of an indictable offence and liable to two years’ impri- 
sonment, or to a fine not exceeding four hundred dollars, or to 
both, who publishes any defamatory libel knowing the same to be 
false. 55-56 V., c. 29, s. 301. 


Defamatory matter is always presumed to be false, and the burden is 
upor the defendant to shew that it was true, that it dealt with a matter 
of public interest, and that its publication was for the public good. R. vy. 
Newman (1853), 1 E. & B., 568. 

The law implies malice from the publication, but no allegation of malice 
need be made in the indictment. R. v. Munslow (1895), 1 Q. B., 758, 762. 
An indictment charging the publication of a defamatory libel, which 
does not state that the same was likely to injure the reputation of the 
libelled person by exposing him to hatred, contempt or ridicule, or was 
designed to insult him, is bad by reason of the omission of an essential 
ingredient of the offence. R. v. Cameron (1898), 2 C. C. C., 173. 

_ Such: an indictment cannot be amended and must be set aside and 
quashed as ithe defect is a matter of substance. R. v. Ce™eron, supra. 

See also Edsall v. Russell (1842), 4 M. & Gr., 1090; Blake v. Stevens 
(1864). 4. F. & F., 239; Watkin v. Hall (1868), L. R., 3 Q. B.. 396. 

Section 1044 provides that if the accuséd is convicted the Court may 
order him to pay the. whole or any part of the costs of ‘the prosecution. 

Section 1045:—‘‘In the case of an indictment or information by a private 
prosecutor for the publication of a defamatory libel, if judgmenit is given 
for- the: defendant, he shall be entitled to recover from the prosecutor the 
costs: incurred by him by reason of such indictment or informattion, either 
by warrant of distress issued out of the said Court, or by action or suit 
as for an.ordinary debt.’’ 


334. Punishment of defamatory libel.—Every one is 
guilty of an.indictable offence and liable to one year’s imprison- 
ment, or to a fine not exeeding two hundred dollars, or to both, 
who publishes any defamatory libel. 55-56 V., c. 29, s. 302. 


R. v. Edward Whelan (1863), 1 P. E. I. Rep., 223; R. v. Wilkinson 
ery a 0. Om Oi Selena. ak Var Wallsone GiSi3) 43a UES Cie Q) Br, 583). Raav. 
Thompson.. (1874), 24 U. C.-C. P., 252. 

PART V-IL. 


OFFENCES AGAINST RIGHTS OF PROPERTY AND RIGHTS 
ARISING OUT OF CONTRACTS, AND OFFENCES CON- 
NECTED WITH TRADE. 


INTERPRETATION. 


335. Definitions.—In this Part, unless the context otherwise 
requires,— q oe | 7 
z (a) Act.—For the purposes of the sections relating to ie 
connected with trade and breaches of contract, includes a default, 
breach or omission; 
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_(b) ‘Admiralty..——Means the Lord High Admiral of tne 
United Kingdom, or the Commissioners for executing the office 
of Lord High, Admiral; | 

(c) ‘Break.’—Means to break any part, internal or external, 
of a building, or to open by any means whatever (including lift- 
ing, in the case of things kept in their places by their own 
weight), any door, window, shutter, cellar-flap or other thing in- 
tended to cover openings to a building, or to give passage from 
one part of it to another; 

(a) ‘Covering.’—Includes any stopper, cash, bottle, vessel, 
box, cover, capsule, case, frame or wrapper; and ‘label’ in- 
cludes any band or ticket; 

(e) ‘Dwelling-house.—Means a permanent building, the 
whole or any part of which is kept by the owner or occupier for 
the residence therein of himself, his family or servants, or any 
of them, although it may at intervals be unoccupied; 

({) ‘Document.’—Means any paper, parchment or other ma- 
terial used for writing or printing, marked with matter capable of 
being read, but does not include trade marks on articles of com- 
merce, or inscriptions on stone or metal or other like material; 

(gz) ‘Every one,’ ete.—‘Vendor,’ ‘purchaser,’ ‘merchant,’ ‘agent’ 
or ‘person, for the purposes of the sections relating to trading 
stamps, includes any partnership, or company, or body corpo- 
rate: 


(h) ‘Exchequer bill.’—Includes exchequer bonds, motes, 
debentures and other securities issued under the authority of the 
Parliament of Canada, or under the authority of the legislature of 
any province forming part of Canada, whether before or aiter 
such province so became a part of Canada; 

(i) ‘Exchequer bill paper.—Means any paper provided by 
the proper authority for the purpose of being used as exchequer 
bills, exchequer bonds, notes, debentures or other securities issued 
under the authority of the Parliament of Canada, or under the 
authority of the legislature of any province forming part of 
Canada, whether before or after such province became a part of 
Canada; 

(j) ‘False document.’ —Means 

(i) a document, the whole or some material part of which 
purports to be made by or on behalf of any person who did not 
make or authorize the making thereof, or which, though made by, 
or by the authority of, the person who purports to make it, is 
falsely dated as to time or place of making, where either is ma- 
terial, or | 

(ii) a document, the whole or some material part of which 
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purports to be made by or on behalf of some person who did not 
in fact exist, or 

(iii) a document which is made in the name of an existing 
person, either by that person or by his authority, with the frau- 
dulent intention that the document should pass as ‘being made by 
some person, real or fictitious, other than the person who makes 
or authorizes it: . 

(Kk) ‘False name or imitials.—Means, as applied to any 
goods, any name or initials of a person which 

(i) are not.a trade mark, or part of a trade mark, 

(ii) are identical with, or a colourabie imitation of, the name 
or initials of a person carrying on business in connection with 
goods of the same description, and not having authorized the use 
of such name or initials, 

(iii) are either those of a fictitious person or of some per- 
son not bona fide carrying on business in connection with such 
g00ds; 

(1) ‘False trade description.’—Means a trade descrintion 
which is false in a material respect as regards the goods to which 
it is applied, and includes every alteration of a trade description, 
whether by way of addition, effacement or otherwise, where that 
alteration makes the description false in a material respect; and 
the fact that a trade description is a trade mark, or part of a trade 
mark, shall not prevent such trade description being a false trade 
description within the meaning of this Part; 

(m) ‘Goods.’—For the purposes of the sections relating to 
forgery of trade marks and fraudulent marking of merchandise, 
means anything which is merchandise or the subject of trade or 
manufacture; 

(n) ‘Name.’—Includes any abbreviation of a name; 

(0) ‘Person,’ ete.—‘Manufacturer,’ ‘dealer’ or ‘trader’ and 
‘proprietor,’ for the purposes of the sections relating to forgery 
of trade marks and fraudulent marking of merchandise, include 
any body of persons, corporate or not corporate; 

(p) ‘Revenue paper.—Means any paper provided by the 
proper authority for the purpose of being used for stamps, li- 
censes or permits, or for any other purpose connected with the 
public revenue; 

(q) Seaman.’—Means every person, not being a commission- 
ed, warrant or subordinate officer, who is in or belongs to His 
Majesty’s navy, and is borne on the books of any one of His Ma- 
jesty’s ships in commission, and every person, not being an offi- 
cer as aforesaid, who, being borne on the books of any hired ves- 
sels in His Majesty’s service, is by virtue of any Act of Parlia- 
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ment of the United Kingdom for the time being in force for the 
discipline of the navy, subject to the provisions of such Act; 

(r) ‘Seaman’s property.’—Means any clothes, slops, medals, 
necessaries or articles usually deemed to be necessaries for sail- 
ors on board ship, which belong to any seaman; f 

(s) “ITrade mark’—Means a trade mark or industrial design 
registered in accordance with the Trade Mark and Design Act, 
and the registration whereof is in force under the provisions of 
the said Act, and includes any trade mark which, either with or 
without registration, is protected by law in any British possession 
or foreign state to which the provisions of section one hundred 
and three of the Act of the United Kingdom, known as The 
Patents, Designs and Trade Marks Act, 1888, are, in accordance 
with the provisions of the said Act, for the time being applicable; 

(t) ‘Trade description. —Means any description, statement 
or Other indication, direct or indirect, é 

(i) as to the number, quantity, measure, gauge or weight 
of any goods, 

(ii) as to the place or country in which any goods are made 
or produced, 

(iii) as to the mode of manufacturing or producing any 
goods, é 
(iv) as to the material of which any goods are composed, 
(v) as to any goods being the subject of an existing patent, 
privilege or copyright; 

(u) ‘Trading stamps.’—Includes, besides trading stamps 
commonly so-called, any form of cash receipt, receipt, coupon, 
premium ticket or other device, designed or intended to, be given 
to the purchaser of goods by the vendor thereof or his employee 
or agent, and to represent a discount on the price of such goods 
or a premium to the purchaser thereof, which is redeemable 
either 

(i) by any person other than the vendor, or the person 
from whom he purchased the goods, or the manufacturer of the 
goods, or 

(ii) by the vendor, or the person from whom he purchased 
the goods, or the manufacturer of the goods, in cash or goods 
not his proverty, or not his exclusive property, or 

(iii) by the vendor elsewhere than in the premises where 
such goods are purchased; 

or which does not show upon its face the place of its delivery 
and the merchantable value thereof, or is not redeemable at any 
time; 3 

(v) ‘Watch.’—For the purposes of the next succeeding sec- 
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tion, means all that portion of a watch which is not the watch 
case. 

2. An offer not a trading stamp.—An offer, printed or 
marked by the manufacturer upon any wrapper, box or receptacle, 
in which goods are sold, of a premium or reward for the return of 
such wrapper, box or receptacle, is not a trading stamp within 
the meaning of this Part. 55-56 V., c. 29, ss. 383, 392, 407, 419, 
420, 421, 483, 448, 444 and 519; 4-5 E. VII., c. 9, s. 1. 


336. Words or marks on watch cases.—Where a watch 
case has thereon any words or marks which constitute, or are by 
common repute considered as constituting, a description of the 
country in which the watch was made, and the watch bears no 
such description, those words or marks shall prima facie be 
deemed to be a description of that country within the meaning of 
this Part, and the provisions of this Part with respect to goods 
to which a false description has been applied, and with respect to 
selling or exposing, or having in possession, for sale, or any pur- 
pose of trade or manufacture, goods with a false trade descrip- 
tion, shall apply accordingly. 55-56 V., c. 29, s. 444. 


337. Trade description.—The use of any figure, word or 
mark which, according to the custom of the trade, is commonly 
taken to be an indication of any of the matters hereinbefore re- 
ferred to in the interpretation of the expression ‘trade descrip- 


tion,’ is a trade description within the meaning of this Part. 55-56 
Wer er 20, 9.0440: 


338. False dcocument.—To constitute a false document it is 
not necessary that the fraudulent intention should appear on the 


face of the document, but it may be proved by external evidence. 
55-56 V., c. 29, s. 421. 


339. Outbuilding when to be part of dwelling house.—A 
building oceupied with, and within the same curtilage with, any 
dwelling-house shall be deemed to be part of the said dwelling- 
house if there is between such building and dwelling-house a com- 
munication, either immediate or by means of a covered and in- 


closed passage, leading from the one to the other, but not other- 
wise. 55-56 V.,-¢. 29, s. 407. 


The word ‘‘curtilage,’’ as uscd in this section means a courtyard, en- 
closure, or piece of land near and belonging to a dwelling-house. Pilbrow 
Vovot, meonards (4895), Le: RR: 1 Q. BoD. 33) 433. 


340. Entrance into building dsfined.—An entrance into a 
building is made ys soon as any part of the body of the person 
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making the entrance, or any part of any instrument used by him, 
is Within the building. 

2.—Entering by artifice or breaking.—Every one ‘who 
obtains entrance into any building by any threat or artifice used 
for that purpose, or by collusion with any person in. the building, 
or who enters any chimney or other aperture of the building per- 
manently left open for any necessary purpose, shall be deemed to 
have broken and entered that building. 55-56 We. 20, Se 401 


~ 


APPLICATION OF PART. 


341. As to provisions relating to false trade descrip- 
ticns.—The provisions of this Part respectiny the application of 
a false trade description to goods extend to the application to 
goods of any such figures, words or marks, or arrangement or 
combination ,thereof, whether including a trade mark or not, as 
are reasonably calculated to lead persons to believe that the 
goods are the manufacture or merchandise of some person other 
than the person whose manufacture or merchandise they really 
are. 

2. Idem.—The provisions of this Part respecting the applica- 
‘tion of a false trade description to goods, or respecting goods to 
which a false trade description is applied, extend to the applica- 
tion to goods of any false name or initials of a person, and to 
goods with the false name or initials of a person applied, in like 
manner as if Such name or initials were a trade description. 55- 
bE Mace. 29, sh 443. 


342. Idem.—Proviso.—The provisions of this Part with 
respect te false trade descriptions do not apply to any trade 
description which, on the twenty-second day of May, in the year 
one thousand eight hunéred and eighty-eight, was lawfully and 
generally applied to goods of a particular class, or manufactured 
by a particular method, to indicate the particular class or method 
of manufacture of such goods: Provided that where suca trade 
description includes the name of a place or country, and is cal- 
culated to mislead as to the place or country where the goods to 
which it is applied were actually made or produced, and the 
goods are not actually made or produced in that place or country, 
such provisions shall apply unless there is added to the trade de- 
scription, immediately before or after the name of that place or 
country, in an equally conspicuous manner with that name, the 
name of the place or country in which the goods were actually 
made or produced, with a statement that they were made or pro- 
duced there, 55-56 V., c, 29, s. 455. 
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343. As to trading stamps.—The provision of this Part 
with respect to trading stamps shall not apply to any trading 
stamp issued by a manufacturer or vendor before the first dav of 
feet es one thousand nine hundred and five. 4-5 E. Veh oe 
s 


THEFT DEFINED. 


344. Things capable of being stolen.—Proviso.—Every 
inanimate thing whatever which is the property of any person, 
and which either is or may be made movable, is capable of being 
stolen as soon as it becomes movable, although it is made 
movable in order to steal it: Provided that nothing grow- 
ing out of the earth of a value not exceeding twenty-five cents 
shall, except im cases hereinafter provided, be deemed capable of 
being sstoren,; 655-56 “V., c..'29,..8.,6303) 


At common law nothing but personal goods could be the subject of 
larcenv. Archbold Cr. Plead. (1900), 408. 

Things real or which ‘‘savoured of the realty’’ were excluded, and title 
deeds could therefore not be the subject of larceny. 1 Hale 510. 

There could not be a larceny of a corpse. as it, was not the swbject of 
property. R. v. Haynes (1614), 12 Co. Ren., 113. Ceew 

Water supplied by a water company to a consumer and ‘Standing in his 
pipes, might be /the subject of larceny at common law. Ferens y. O’Brien 
CUSSS) eee l= est ween rails 

By 57 and 58 Vic., cap. 39 sec. 10, electricity is declared capable of 
being stolen. This is now section 351. 

See also R. v. Foley (1889), 17 Cox C. C., 142; R. v. Townley (1871), L. 
Re in Cnr Oe slur olos 


345. Living creatures capable of being stolen.—All tame 
living creatures, whether tame by nature or wild by nature and 
tamed, shall be capable of being stolen: Provided that tame 
pigeons shall be capable of being stolen so long only as they are 
in a dovecot or on their owner’s land. 

2. Living creatures wild by nature.—All living creatures 
wild by nature, such as are not commonly found in a condition of 
natural liberty in Canada. shall, if kept in a state of confine- 
ment, be capable of being stolen, not only while they are so con- 
fined but after they have escaped from confinement. 

3. Idem.—Al]ll other living creatures wild by nature shall, if 
kept in a state of confinement, be capable of being stolen so long 
as they remain in confinement or are being actually pursued after 
escaping therefrom, but no longer. 

4, X¥dem.—A wild living creature shall be eraea to be in a 
state of confinement so long as it is in a den, cage or small in- 
closure, stye or tank, or is otherwise so situated that it cannot 
escape and that its owner can take possession of it at pleasure. 
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5. Xdem.—Wild creatures in the enjoyment of their natural 
liberty shall not be capable of being stolen, nor shall the taking 
of their dead bodies by, or by the orders of the person wha 
killed them before they are reduced into actual possession by the 
owner of unre land on which they died, be deemed to be theft. 

6. Parts of living creatures.—Everything produced by or 
forming part of any living creature capable of being stolen, shall 
be capable of being stolen. 55-56 V., c. 29, s. 304. 


As to larceny of animals at common law, see R. y. Petch (1878), 14 
Cox C. C., 116; R. v. Searing (1818), R. & R., 250; R. v. Cheafor (1851), 2 
a 4 Bl. Com., 235; 2 Bishop Cr. Law, 683, 684; 2 Russell Cr., 5th 
eG., ‘ 


346. Oysters.—Oysters and oyster brood shall be capable of 
being stolen when in oyster beds, layings, or fisheries which are 
the property of any person, and sufficiently marked out or known 
as such property. 55-56 V., c. 29, s. 304. 


347. Theft defined.—Theft or stealing is the act of fraudu- 
lently and without colour of right taking, or fraudulently and 
without colour of right converting to the use of any person, any- 
thing capable of being stolen, with intent,— 

(a) to deprive the owner, or any person having any special 
property or interest therein, temporarily or absolutely of such 
thing or of such property or interest; or, 

(b) to pledge the same or deposit it as security; or, 

(c) to part with it under a condition as to its return which 
the person parting with it may be unable to perform; or, 

(ad) to deal with it in such a manner that it cannot be. restor- 
ed in the condition in which it was at the time of such taking. 
and canversion. 

2. Time when theft.—Theft is committed when the offender 
moves the thing or causes it to move or to be moved, or begins 
to cause it to become movable, with intent to steal it. “ed. 

3. Secrecy.—The taking or conversion may be fraudulent, al- 
though effected without secrecy or attempt at concealment. 

4. Purpose of taking.—It is immaterial whether the thing 
converted was taken for the purpose of conversion, or whether 
it was, at the time of the conversion, in the lawful possession of 
the person converting. 55-56 V., c. 29, s. 305. 

As to larceny at common law, see 2 Hast P. C., 553: 1 Hale 513; 4 BI. 
Com., 231; R..v. Thurborn (1849), 1 Den., 388; R. Vv. Holloway (1848), 2 
pare ene must have ibeen of some value, but not necessarily of the 
value of any coin known to the law. R. v. Morris (1839), 9 C. & P., 349; 
R. v. Edwards (1877). 13 Cox, 384. 


A warrant of commitment for trial on a charge of theft is sufficient if 
i states that the chattel was stolen from the informant’s building, with- 
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es seat we ‘that the informant owned the chattel. R. vy. Leete (1900), 
( ° : 


5 OU 


A minor intrusted by his tutor or judicial guardian with chattel pro- 
perty of which he is part owner, who fraudulently converts it to his own 


use, with intent to deprive his tutor of it, is guilty of theft. Guillet v. R. 
(1904), 12 ©. C. C:, 187. 


If a part owner of property steals it from A. in whose sole custody it 
{s, and who is solely responsible for its safety and has to account for it, 


he is guilty of larceny. R. v. Webster, Leigh & Cave, C. C. R., 77; R. Vv. 
McDonald, 15 Q. B. D., 323 


See also R. v. Simpson (1854), 6 Cox C. C., 422; R. v. Collins (1864), 9 
Cex C. C., 497; R. v. Cabbage (1815), R. & R., 292; R. v. Poynton (1862), 
32) Iu. Jz,, M.-C; 293 Re v5, MceBlroy .(1903)i¢ 11 .C. C.-C... 34, 

Theft of lost property:—R. v. Pierce (1852), 6 Cox C. C., 117; R. v. 
Glyde (@s6s)pni Re t C.VC. C,4 189;" Re vy.) Shea (1856), 7 Cox C..C:,. 147: -K. 
v. Moore (1860), 30 L. J., M. C., 77. 


Proof of intent:—R. v. Lyon (1898), 2 C. C. C., 242. 
Evidence of other similar criminal acts may be relevant in a charge of 


theft, if it bears upon the question whether the taking was designed or ac- 
cidental. R. v. Collyns (1898). 4 C. C. C.. 572. 

Attempt to steal:—R. v. Ring (1892), 17 Cox C. C., 491; R. v. Brown 
(1890), 24 Q. B. D., 357, overruling R. v. Collins (is64). L. & C., 471. 

‘Re xtradition:—The abandonment of the term ‘‘larceny’’ in Canadian 
jurisprudence on the enactment of the Criminal Code of Canada subsequent 
to an extradition convention including such offence, does not affect the 


liability to extradition of a person charged with what was larceny at com- 
mor law and is by tthe Criminal Code still an offence in Canada under the 
name of ‘‘theft’’ or ‘‘stealing.’’ Re Gross (1898), 2 C. C. C., 67. 

348. Agent pledging goods not theft when.—No factor or 
agent Shall be guilty of theft by pledging or giving a lien on any 
goods or document of title to goods entrusted to him for the pur- 
pose of sale or otherwise, for any sum of money not greater than 
the amount due to him from his principal at the time of pledging 
or giving a lien on the same, together with the amount of any 
bill of exchange accepted by him for or on account of his prin- 
cipal. 

2.—Servant when not guilty of theft.—Any servant, con- 
trary to the orders of his master, taking from his possession any 
food for the purpose of giving the same or having the same 
given to any horse or other animal belonging to or in the 
possession of his master, shall not, by reason thereof, be guilty of 
thet. ° 55-56 V., c. 29, s. 305. 


349. Theft of things seized under process of law.—Every 
one commits theft and steals the thing taken or carried away who, 
whether pretending to be the owner or not, secretly or openly, 
takes or carries away, or causes to be taken or carried away, 
without lawful authority, any property under lawful seizure and 
detention by any peace officer or public officer in his official capa- 
city. 63-64 V., c. 46, s. 3. 


See R. v. Hollingsworth (1899), 2 C. C. C., 291 
10 
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It was held in that case that a guest at a hotel, who, without leave, 
removed his baggage after the same had been placed ‘“‘under lawful sei- 
“ure and detention’’ by the hotelkeeper in respect of the latter’s lien, was 
guilty under this section, although he was permitted to have access to the 
room where the baggage was kept. 

But this judgment would not hold now, since the amendment of 1900, 
anauiy the words ‘‘by any peace officer or public officer in his official capa- 
Ciyees : 

See also R. v. Walker (1896), 32 C. L. J., 300. 

The limit of punishment, is seven years’ imprisonment, or ten years’ 


imprisonment if the guilty person has previously been convicted of theft. 
Section 386. 


350. Killing animals.—Every one commits theft and steals 
the creature killed who kills any living creature capable of being 
stolen with intent to steal the carcass, skin, plumage or any 
part of such creature. 55-56 V., c. 29, s. 307. 


As to punishment for this offence, see secs. 369, 370 and 392. 
See also sec. 510 (s.s. B., parag. (b) ) 


351. Theft of electricity.—Every one commits theft who 
maliciously or fraudulently abstracts, causes to be wasted or 
diverted, consumes or uses any electricity. 57-58 V., c. 39, s. 10. 


352. Theft by owner.—Theft may be committed by the 
owner of anything capable of being stolen against a person 
having a special property or interest therein, or by a person hav- 
ing a special property or interest therein against the owner 
thereof, or by a lessee against his reversioner, or by one of several 
joint owners, tenants in common, or partners of or in any such 
thing against the other persons interested thereim, or by the direc- 
tors, public officers or members of a public company, or body 
corporate, or of an unincorporated body or society associated to- 
gether for any lawful purpose, against such public company or 


body corporate or unincorporated body or society. 55-56 V., c. 29, 
Sissi 


This section would be applicable to the case of a partner defrauding his 
co-partner. Major v. McCraney (1898), 2 C. C. C., 547, 556. f 

All agreements to suppress criminal prosecutions are illegal in ‘the ab- 
sence of any statutory provision to the contrary. Major v. McCraney, 
supra; Jones v. Merionetshire Permanent (1892), 1 Ch., 173; Leggatt v. 
Brown (1898), 29 O. R., 5380 and 30 O. R., 225. 


Theft by co-owner:—Guillet v. R. (1904), 12 C. C. C., 186; R. v. Webster, 
Leigh & Cave, C. C. R., 77; R. v. McDonald, 15 Q. B. D., 328. 
As to punishment, see sec. 386. 


353. By defrauding partner in mining claim.—Every one 
commits theft who, with intent to defraud his co-partner, COo- 
adventurer, joint tenant or tenant in common, in any mining 
claim, or in any share or interest in any such claim, secretly 


\ 
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Keeps back or conceals any gold or silver found in or upon or 
taken from such claim. 55-56 V., c. 29, s. 312. 


Sec. 637 authorizes any justice to whom a complaint in writing has 
been made, to issue a search warrant for any gold or silver alleged to be 
unlawfully deposited in any place. 


As to punishment, see sec. 378 (two years’ imprisonment), 

354. Husband and wife—Theft while living anart.—No 
husband shall be convicted of stealing during cohabitation, the 
property of his wife, and no wife shall be convicted of stealing, 
during cohabitation, the property of her husband; but .while 
they are living apart from each other either shall be guilty of 
theft if he or she fraudulently takes or converts anything which 
is, by law, the property of the other in a manner which, in any 
other person, would amount to theft. 

2. Theft.—Every one commits theft who, while a husband 
and wife are living together, knowingly,— 

(a) By assisting spouse.—Assists either of them in dealing 
with anything which is the property of the other in a manner 
which would amount to theft if they were not married; or, 

(b) Receiving property of spouse.—Receives from either of 
them anything, the property of the other, obtained from that 
other by such dealing as aforesaid. 55-56 V., c. 29, s. 313. 


At common law there could be no theft between husband and wife, 
even when they were living apart from each other. But it was a criminal 
offence for a man living with another man’s wife.to receive her husband’s 
property from her. R. v. Streeter (1900), 2 Q. B., 601. 


355. Theft by person required to account.—Every ‘one 
commits theft who, having received any money or valuable se- 
curity or other thing whatsoever, on terms requiring him to ac- 
count for or pay the same, or the proceeds thereof, or any part of 
Such proceeds, to any other person, though not requiring him to 
deliver over in specie the identical money, valuable security or 
other thing received, fraudulently converts the same to his own use, 
or fraudulently omits to account for or pay the same or any part 
thereof, or to account for or pay such proceeds or any part there- 
of, which he was required to account for or pay as aforesaid. 

2. Entry in account.—If it be part of the said terms that 
the money or other thing received, or the proceeds thereof, shall 
form an item in a debtor and creditor account between the person 
receiving the same and the person to whom he is to account for 
or pay the same, and that such last mentioned person shall rely 
only on the personal liability of the other as his debtor in respect 
thereof, the proper entry of such money or proceeds or any part 
thereof, in such account, shall be a sufficient accounting for the 
money or proceeds, or part thereof, so entered. 
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3. Effect.—In such case no fraudulent conversion of the 


“amount accounted for shall be deemed to have taken place. 55-56 


V., ¢. 29, s. 308. 


Held that the word “‘terms’” in this section means the terms upon 
which the accused held the money or valuable security when he received 
it, and that it does not refer to terms imposed by the person paying the 
money. R., v=, Unger, (1894)) 35" ©. C1268 2705 30 Cay 428. 

See also R. v. Hogle (1896), 5 C. ©. C., 53; R. v. Wynn (1887), 16 Cox 
C. C., 281; R. v. De Bank's (1884), 18 Q. B. D., 29. 

A railway conductor who takes from a passenger for his transportation 
a sum much less than the authorized fare and issues no ticket or receipt 
therefor is guilty of theft under this section if he fraudulently omits to ac- 
count for and pay to the railway company the money so received. R. v. 
McLellan (1905), 10 C. C. C., 1. 

See also R. v. Bastien (1905), 11 ©. C. C., 306. 

The limit of punishment for this offence is fourteen years’ imprison- 
ment, sec. 358. 


356. Theft by persons holding power of attorney.—Every 
one commits theft who, being entrusted, either solely or jointly 
with any other person, with any power of attorney for the sale, 
mortgage, pledge or other disposition of any property, real or 
personal, whether capable of being stolen or not, fraudulently 
sells, mortgages, pledges or otherwise disposes of the same or 
any part thereof, or fraudulently converts the proceeds of any 
sale, mortgage, pledge or other disposition of«such property, or 
any part of such proceeds, to some purpose other than that for 
which he was entrusted with such power of attorney. 55-56 V., 
Cc. .29,- 8. 309. 


See R. v. Fulton (1900), R. J. @. 10 Q. B., 1:5 C. C. C., 36. 
As to punishment see section 358. 


357. Misappropriation of proceeds held under direc- 
tion.—Every one commits theft who, having received, either 
solely or jointly with any other person, any money or valuable 
security or any power of attorney for the sale of any property, 
real or personal, with a direction that such money, or any part 
thereof, or the proceeds, or any part of the proceeds of such se- 
curity, or such property, shall be applied to any purpose or 
paid to any person specified in such direction, in violation of 
good faith and contrary to such direction, fraudulently applies 
to any other purpose or pays to any other person such money 
or proceeds, or any part thereof. 

2. Direction in writing when necessary.—When the per- 
son receiving such money, security or power of attorney, and the 
person from whom he receives it, deal with each other on such 
terms that all money paid to the former would, in the absence of 
any such direction, be properly treated as an item in a debtor 
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and. creditor account between them, this section shall not apply, 
unless such direction is in writing. 55-56 V., c. 29, s. 310, 


See definition in sec. 2 (s.s., 32). R. v. Bowerman (1891), 1 Q. B., 112. 
As to punishment see ‘sec. 358. 


PUNISHMENT OF THEFT. 


358. Penalty under last three sections.—Every one is 
guilty of an indictable offence and liable to fourteen years’ im- 
prisonment who steals anything by any act or omission amount- 
ing to theft under the provisions of the three last preceding sec- 
POS» 20D~=06). Vc. Cx ‘294 Se 320; 

359. Penalty.—Every one is guilty of an indictable offence 
and liable to fourteen years’ imprisonment who,— 

(a) Theft by clerk.—Being a clerk or servant, or being em- 
ployed for the purpose or in the capacity of a clerk or servant, 
steals anything belonging to or in the possession of his master 
Or employer; or, 

(b) Theft by cashier.—Being a cashier, assistant cashier, 
manager, officer, clerk or servant of any bank, or savings bank, 
steals any bond, obligation, bill obligatory or of credit, or other 
bill or note, or any security for money, or any money or effects 
of such bank, or lodged or deposited with any such bank, or, 

(c) By government employee.—Being employed in the ser- 
vice of His Majesty, or of the Government of Canada or the 
government of any province of Canada, or of any municipality, 
steals anytning in his possession by virtue of his employment. 
besoG V.,-¢.° 29: S. 319: 57-58 V., ¢. 57, Ss. 1. 


The word ‘‘municipality’’ is defined by sec. 2 (s.s., 21). 

The test as to whether a-person is a ‘‘clerk or servant,’’ is: was he 
under the control of and bound to obey his alleged master? It is a question 
of fact for the jury. R. v. Negus (1873), 12 Cox C. C., 492. 

A director of a corporation may also be its clerk or servant and amenable 
as such to the provisions of this section. R. v. Stuart (1894), 1 Q. B., 310. 

See also R. v. Faulkes (1875) 44 L. J., M. C., 65; R. v. Bailey (1871), 
12 Cox C. C., 56: R. v. Hall (1875), 18 Cox. C. C., 49; R. v. Taylor (1867), 


10 Cox. -C. C., 544: R. v. Tessier (1900),-5,.C. C: C., 73; R. v. Glass (1877). 1 
L. N., (Montreal), 141. 


360. By tenants and lodgers.—Every one who steals any 
chattel or fixture let to be used by him in or with any house or 
lodging is guilty of an indictable offence and liable to two years’ 
imprisonment, and, if the value of such crattel or fixture ex- 
ceeds the sum of twenty-five dollars, to four years’ imprisonment. 
55-56 V:, c. 29, s. 322. 


See section 848, ‘ od 
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361. Of testamentary instruments.Every one is guilty 
of an indictable offence and liable to imprisonment for life who, 
either during the life of the testator or after his death, steals the 
whole or any part of a testamentary instrument, whether 
the same relates to real or personal property, or to both. 55-56 
Vi, "C29, 7S. oc. 


See definition of ‘‘testamentary instrument” in sec. 2 (s.s., 37). 

Every one who destroys, cancels, conceals or obliterates any document 
of title to goods or lands, or any valuable security, testamentary instru- 
ment, or judicial, official or other document for any fraudulent purpose, is 


or judicial, official or other document for any fraudulent purvose, is guilty 
guilcy of an indictaoie olfence ana Nabie to vae pame punisnment, as if pe 
had stolen such document, security, or instrument. Sec. 396. 


362. Of documents of title to lands.or goods.—Every one 
is guilty of an indictable offence and liable ito three years’. im- 
prisonment who steals the whole or any part of any document 
of title to lands or goods. 55-56 V., c. 29, s. 324. 


- See definition of “‘document of title to goods’’ in sec. 2 (s.s. 11) and of 
“document of title to lands’’ in sec. 2 (s.s. 12). i 
See also note to preceding section. 


363. Gi judicial or official dccuments.—Every one is 
guilty of an indictable offence and liable to three years’ imprison- 
ment who steals the whole or any part of .any record, writ, re- 
turn, affirmation, recognizance, cognovit actionem, bill, petition, 
auswer, decree, panel, process, interrogatory, deposition, affidavit, 
rule, order or warrant of attorney, or of any original. document 
whatsoever of or belonging to any court of justice, or relating to 
any cause or matter begun, depending or terminated in any such 
court, or of any original document in any wise relating to the 
business of any ofiice or employment under His Majesty, and 
being or remaining in any office appertaining to any court of 
justice, or in any government or public office. 55-56 V., c. 29, s. 
325. 


See note to section 361. 


364. Penaity.—Every one is guilty of an indictable offence 
and liable to imprisonment for life, or for any term not less 
than three years, who steals,— 

(a) Post letters, ete.—A post letter bag; or, 

(b) A post letter from a post letter bag or from any post 
office, or from any officer or person employed in any business of 
the post office of Canada, or from a mail; or, 

(c) A post letter containing any chattel, money or valuable 
security; or, 
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(d) any chattel, money or valuable security from or out of 
a post letter. 55-56 V., c. 29, s. 326. 


When a person accused of having stolen post-letters was induced by a 
false statement made to him by a detective employed by the prosecution, 
to the effect that he had been seen taking the letters, to make a confession 
of having done so, it was held that the confession was inadmissible in evid- 
ence against the accused. R. v. MacDonald (1896), 2 C. C. C., 221. 

A decoy letter is a post letter. 1 Edward VII, cap. 19, sec. 1. 

See R. v. Rathbone (1841), 2 Moody C. C., 242; R. v. Shephard (1856), 
Dor las Jes Mn nC.,6 bas-uRe Vee erepaniers (1901). 4 °C, CoC... 259: 


365. Penalty.—Every one is guilty of an indictable offence 
and liable to imprisonment for any term not exceeding seven 
years, and not less than three years, who steals,— 

(a) Idem.—Any post letter, other nee post letters referred 
to in the last preceding section; 

(b) any parcel mate by parcel post, or any article contained 
in any such parcel; 

(c) any key edited to any lock adopted for use by the Post 
Office Department, and in use on any Canada mail or mail bag. 
55-56. V.;'¢: 29; Ss: 327. 


See notes to preceding section. 

A decoy letter upon which postage has been paid, written by a post 
office inspector and delivered by him tto the proper sorting officer for dis- 
tribution, is a ‘‘post letter’’ within the meaning of secs. 364 and 365 of the 
Cr. Code and of the Post Office Act., as amended by 1 Edw. VIt, cap. 19, 
Sec, 12 Rove Ryan 90D). 9 Ce CaiC3847. 


366. Stealing mailable matter.—HE very one is guilty of an 
indictable offence and liable to five years’ imprisonment who 
steals any printed vote or proceeding, newspaper, printed paper 
or book, packet or package of patterns or samples of merchan- 
dise or goods, or of seeds, cuttings, bulbs, roots, scions or grafts, 
or any post card or other mailable matter, other than a post 
letter, sent by mail. 55-56 V., c. 29, s. 328. 


See section 510 (D.) 


As to cee a see R. 7 MacDonald (1896), 2 C. C. C., 221. See R. 
v. James (1890), L. , 24Q. B 


367. Election documents.—Every one is guilty of an indict- 
able offence and liable to a fine in the discretion of the court, or 
to seven years’ imprisonment, or to both fine and imprisonment, 
who steals, or unlawfully takes from any person having the 
lawful custody thereof, or from its lawful place of deposit for the 
time being, any writ of election, or any return to a writ of elec- 
tion, or any indenture, poll- -book, voters’ list, certificate, affida- 
vit or report, ballot, or any document or paper made, prepared or 
drawn out according to or for the requirements of any law in 
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regard to Dominion, provincial, municipal or civic elections. 
55-56 V., c. 29, s. 329. 


See section 528 as ‘to offences of destroying, injurin lit: i 
poll books, voters’ lists, etc. : mae ; B./0F pULeEPes 


368. Railway tickets.—Every one is guilty of an indictable 
offence and liable to two years’ imprisonment who steals any 
tramway railway or steamboat ticket, or any order or receipt for 
a passage on any railway or in any steamboat or other vessel. 
55-56 V.,-¢. 29, s, 330. 


369. Cattle.—Every one is guilty of an indictable offence 
and liable to fourteen years’ imprisonment who steals any cattle. 
5D-06- V., -¢.. 29, s... 331. 


See definition of cattle in sec. 2 (s.s. 5). 

Every one commits theft and steals the creature killed who Kills any 
living creature capable of being stolen with intent to steal the carcass, 
skin, plumage or any part of such creature. Section 350. 

Every one is guilty of the indictable offence of mischief who willfully 
destroys or damages any cattle or the young thereof, and the @emage is 
caused by killing, maiming, poisoning or wounding; and is liable for such 
offence to fourteen years’ imprisonment. Sec. 510 (B). 

For attempt to injure cattle, see sec. 586. 

As to threats to injure cattle, see sec. 538. 

See R. v. Edwards (1823), K. & R., 497; R. v. Holloway (1828), 1 C. & 
P,, 128; R. v. Williams (1825), 1 Moody C. C., 107; R. v. Puckering crost 
1 Moody C. C., 242; R. v. Brewster (1896), 4 C. C. C., 34; R. vy. Pachal (1899 
SCCM: 


370. Dogs, birds, beasts and other animals.—Every one 
who steals any dog, or any bird, beast or other animal ordinarily 
kept in a state of confinement or for any domestic purpose, or 
for any lawful purpose of profit or advantage, is, if the value of 
the property stolen exceeds twenty dollars, guilty of an indict- 
able offence and liable to a penalty not exceeding fifty dollars 
over and above the value of the property stolen, or to two years’ 
imprisonment, or to both, and if the value of the property stolen 
does not exceed twenty dollars, is guilty of an offence and liable 
upon summary conviction to a penalty not exceeding twenty 
dollars over and above such value, or to one month’s imprison- 
ment with hard labour. 

2. Subsequent conviction.—Every one who, having heen 
previously convicted of an offence under this section, is summar- 
ily convicted of another offence thereunder, is liable to three 
months’ imprisonment with hard labour. 63-64 V., c. 46, s. 3. 


As to injuries to dogs, birds, etc., see sec. 587. 


371. Oysters.—Every one is guilty of an indictable offence 
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and liable to seven years’ imprisonment who steals oysters or 
oyster brood. 

2. Using dredge or other means to take oysters.—Every 
one is guilty of an indictable offence and liable to three months’ 
imprisonment who unlawfully and wilfully uses any dredge or 
net, instrument or engine whatsoever, for the purpose of taking 
oysters or oyster brood, within the limits of any oyster bed, 
laying or fishery the property of any other persons, and suffi- 
ciently marked out or known as such, although none are actually 
taken, or unlawfully and wilfully with any net. instrument or 
engine, drags upon the ground of any such bed, laying or fishery. 

3. Saving.—Nothing in this section applies to any person 
fishing for or catching any swimming fish within the limits of 
any oyster fishery with any net, instrument or engine adapted 
for taking swimming fish only. 55-56 V., c. 29, s. 334. 


An indictment under this section shall be deemed sufficient if the oyster 
bed, laying or fishery is described by name or otherwise, without stating 
the same to be in any particular county or place. Section 864 (e). 


372. Stealing things fixed to buildings or in land.— 
Every one is guilty of an indictable offence and liable to seven 
years’ imprisonment who steals any glass or woodwork belong- 
ing to any building whatsoever, or any lead, iron, copper, brass or 
other metal, or any utensil or fixture, whether made of metal or 
other material, or of both, respectively fixed in or to any build- 
ing whatsoever, or any thing made of metal fixed in any land, 
being private property, for a fence to any dwelling-house, gar- 
den or area, or in any square or street, or in any place dedicated 
to public use or ornament, or in any burial ground. 55-56 V., c. 
BOS oO: 

This is a statutory offence and was not larceny at common law. R. v. 
Millar (1837), 7 C. & P., 665. 

A acd be a building under this section. R. v. Rice (1859), 28 L. 
i. ne Pe structure intended for a dwelling, the roof of which has 


not been completed may be a building under this section. R. v. Worrall 
A350) ie Coa hc ue brs. DLO: 


373. Trees, etc, of the value of twenty-five dollars.— 
Of the value of five dollars.—Every one is guilty of an in- 
dictable offence and liable to two years’ imprisonment who steals 
the whole or any part of any tree, sapling or shrub, or any 
underwood, the thing stolen being of the value of twenty-five 
dollars, or of the value of five dollars if the thing stolen grows 
in any park, pleasure ground, garden, orchard or avenue, or in 
any ground adjoining or belonging to any dwelling-house. 55-56 
ae C,. 29. 8. oo0, 


Se 


oe 
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In an English case it was held that the words ‘‘adjoining any dwelling 
house’ meant actual contact therewith, and that where tne ground iu 


question was separated from a house by a walk, wall or gate, it did not 
comply with the intent of the expression. R. v. Hodges (1829), M. & M., 341. 


374. Trees, etc., of the value of twenty-five cents.— 
Every one who steals the whole or any part of any tree, sapling 
or shrub, or any underwood, the value of the article stolen, or 
the amount of the damage done, being twenty-five cents at the 
least, is guilty of an offence and liable, on summary conviction, 
to a penalty not exceeding twenty-five dollars over and above the 
value of the article stolen or the amount of the injury done. 

2. Second offemce.—Every one who, having been convicted 
of any such offence, afterwards commits any such offence, is 
liable, on summary conviction, to three months’ imprisonment 
with hard labour. / 

3. Subsequent offence.—Every one who, having been twice 
convicted of any such offence, afterwards commits any such 
offence is guilty of an indictable offence and liable to five years’ 
imprisonment. 55-56 V., c. 29, s. 337. 


The amount of the damage done refers to the actual damage to the tree 
itself, not consequential injury resulting from ‘the act of the accused. R. 
v. Whiteman (1854), 23 L. J., M. C., 120. 

If the taking of the trees is done upon a bona fide claim of right in 
respect of the title to the land upon which they are saves the criminal 
intent will be negatived. Robichaud v. Le Blanc (1898), Crete tiie, oct. 


A ‘theft of growing trees of a value of Jess than $25 te farm woodland 
is not an indictable offence, but a matter of summary conviction under 


Code sec. 874, except for a third offence, as thereby provided. R. v. Beau- 
vais- (1904), -7°C. -C..C. 


494, 
See also Rav ive Beale iat 1 C. C. C., 285; R. v. Shepherd (1868), 44) 
Cox pO.) 119; 


375. Plants, ete., growing in garden.—Every one who 
steals any plant, root, fruit or vegetable production growing in 
any garden, orchard, pleasure ground, nursery ground, hot-house, 
green-house or conservatory is guilty of an offence and liable, on 
summary conviction, to a penalty not exceeding twenty dollars 
over and above the value of the article so stolen or the amount 
of the injury done, or to one month’s imprisonment with or 
without hard labour. 

2. Subsequent offemce.—Every one who, having been con- 
victed of any such offence, afterwards commits any such offence . 
is guilty of an indictable offence and liable KO three years’ im- 
prisonment. 55-56 V., c. 29, s. 341. 


376. Cultivated plants, ete., growing elsewhere.—Every 
one who steals any cultivated root or plant used for. the food of 
man or beast, or for medicine, or for distilling, or for dyeing, or 
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for or in the course of any manufacture, and growing in any 
land, open or inclosed, not being a garden, orchard, pleasure 
ground or nursery ground, is guilty of an offence and liable, on 
summary conviction, to a penalty not exceeding five dollars over 
and above the value of the article so stolen or the amount of the 
injury done, or to one month’s imprisonment with hard labour 

2. Subsequent offence.—Eyvery one who, having been con- 
victed of any such offence, afterwards commits any such offence 
is liable to three months’ imprisonment with hard labour. 55-56 
Vinee 2 9s, 13:42: 

377. Fences, stiles or gates.—EXvery one who steals any 
part of any live or dead fence, or any wooden post, pale, wire or 
rail set up or used as a fence, or any stile or gate, or any part 
thereof respectively, is guilty of an offence and liable, on sum- 
mary conviction, to a penalty not exceeding twenty dollars over 
and above the value of the article or articles so stolen or the 
amount of the injury done. 

2. Subsequent offence.—Every one who, having been con- 
victed of any such offence, afterwards commits any such offence 
is liable, on summary conviction, to three months’ 
ment with hard labour. 55-56 V., c. 29,.s. 339. 

378. Gres or minerais from mines.—lDvery one is guilty 
of an indictable offence and liable to two years’ imprisonment 
who steals the ore of any metal, or any quartz, lapis calaminaris, 
manganese, or mundic, or any piece of zold, silver or other metal, 
or any wad, black cawk, or black lead, or any coal, or cannel 
coal, or any marble, stone or other mineral, from any mine, bed 
or vein thereos respectively. 

2. Saving.—It is not an offence to take, for the purposes 
of exploration or scientific investigation, any specimen or speci- 
mens of any ore or mineral from any piece of ground uninclosed 


and not occupied or worked as a mine, quarry or digging. 55-56 
Veeco Soto: 


As to search warrants for mined ore, see sec. 6387. 


imprison- 


379. Stealing from the person.—Every one is guilty of an 
indictable offence and liable to fourteen years’ imprisonment who 


steals any chattel, money or valuable security from the person 
of another. 55-56 V., c. 29, s. 344. 


A. asked B. what time it was, and B. took out his watch to tell him, 
holding it loosely in both hands. A. caught hold of the ribbon and key 
attached to the watch and snatched it from B. and went away with it. 
Held that this was not robbery but stealing from the person. R. V. Walls 
(1845), 2 Car. ‘&-.K:> 214. : a b Sa et com ihe 

The removal caused or begun to be caused must be a rem f c 
person. So it was held that where a man went to bed with a prostitute, 


ay 
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leaving his watch in his hat on the table, and the woman stole it while 
he was asleep, such was not a stealing from the person but stealing in a 
dwelling house. R. v. Hamilton (1837), 8 C. & P., 49. 


See also R. vy. Thompson (1825), 1 Moody C. C., 78; R. v. Selway (1859), 
8 Cox. CG. .C.;/°2385; 


A conviction on summary trial] that the accused ‘‘attempted to pick the 
pocket’ of a person named, sufficiently describes the offence of attempting 
to commit theft. R. v. Morgan 90D) Poa ea cr 

Theft from the person is an indictable offence, although the amount is 
less than $10, and notwithstanding that the case might have been summarily 


es pl é i teieinate without the prisoner’s consent. R. y. Conlin (1897), 


380. Penalty.—Every one is guilty of an indictable offence 
and liable to fourteen years’ imprisonment who, — 

(a) Stealing in dwelling-house.—Steals in any dwelling- 
house any chattel, money or valuable security to the value in the 
whole of twenty-five dollars or more; or, 

(b) With threats or menaces.—Steals any chattel, money 
or valuable security in any dwelling-house, and by any menace or 
threat puts any one therein in bodily fear. 55-56 V., c. 29, s. 345. 


A person who in his own house steals from another person can be con- 
victed under this section.- R. v. Bowden (1843), 2 Moody C. C., 28. 

But a contrary conclusion was arrived re im the cases of R. v. Thomp- 
son and R. v. Gould (1780), 2 East P. C., 

Stealing in a bedroom over a stable in ie yard, not under the same roof, 
nor having any direct communication with the house in which the prose- 
cutor resides, is not stealing in his dwelling house. R. v. ‘Turner (1834), 
GOare <P. 5 49: 

Where money was delivered to the defendant for a particular purpose 
by his procurement, and he forthwith ran away with it, it is not an offence 
under this section. R. v. Campbell, 2 East P. C., 644. 

But if a person on going to bed puts his clothes and money by his bed- 
side they are under the protection of the dwelling house and not of the per- 
son. Rk. iw... “Hamilton; 8)C. & P., 49:4R.- vv. Phomas:; ‘Car? Supp., 295: 

It is a question for the Court and not for the jury whether goods are 
under the protection of the dwelling house or in the personal care of the 
owner. R. v. Thomas, supra. 

Pronerty left at a house for a person supposed to reside there will be 
under the protection of the house, and the stealing of them will be stealing 
in a dwelling house. R. y. Carroll (1825), 1 Moody C. C. 89; 


381. Stealing by pick-locks, ete.—Every one is guilty of 
an indictable offence and liable to fourteen years’ imprisonment 
who, by means of any pick-lock, false Key or other instrument 
steals anything from any receptacle for property locked or other- 
wise secured. 55-56 V., c. 29, s. 346. 


R. v. Mac“affery (1900), 4 C. C. C., 193. 
382. Penalty.—Every one is guilty of an indictable offence 


and liable to fourteen years’ imprisonment who,— 
(a) Stealing from vessels.—Steals any goods or merchan- 
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dise in any vessel, barge or boat of any: description whatsoever, 
in any haven or in any port of entry or discharge, or upon any 
navigable river or canal, or in any creek or basin belonging to 
or communicating with any such haven, port, river or canal; or, 

(b) From wharfs.—Steals any goods or merchandise from 
any dock, wharf or quay adjacent to any such haven, port, river, 
canal, creek or basin. 55-56 V., c. 29, s. 349. 


The words ‘‘goods, wares and merchandise’ in a similar statute, were 
held to extend to such goods only as are usually lodged in vessels or on 
wharves and quays. R. v. Leigh (1764), 1 Leach C. C., 52. 

A passenger’s luggage is included. R. v. Wright (1835), 7 C. & P., 159. 


383. Wreck.—Every one is guilty of an indictable offence 
and liable to seven years’ imprisonment who steals any wreck. 
55-56 V.. ce. 29, s. 350. 


“Wreck’’ includes the cargo, stores and tackle of any vessel and all 
parts of a vessel separated therefrom, and also the property of shipwrecked 
persons. Sec. 2 (41). 


384. On railway.—Every one is guilty of an indictable of- 
fence and liable to fourteen years’ imprisonment who steals any- 
thing in or from any railway station or building, or from any 
engine, tender or vehicle of any kind on any railway. 55-56 V., 
C.t20,- ee sols 


A conviction for stealing “‘in or from’’ a building charges only one of- 
fence and is not. because of the disiunctive, void for duplicity and uncer- 


tainty. R. v. White (1901), 4 C. C. C., 480. 


385. Things deposited in Indian graves.—Every one who 
steals, or unlawfully injures or removes, any image, bones, 
article or thing deposited in or near any Indian grave, is guilty 
of an offence and liable, on summary conviction, for a first 
offence, to a penalty not exceeding one hundred dollars or to 
three months’ imprisonment, and for a subsequent offence to the 
same penalty and to six months’ imprisonment with hard labour. 
50-56. V., ¢.. 29; S...352. 


386. Things not otherwise provided for.—Every one 1S 
guilty of an indictable offence and liable to seven years” im- 
prisonment who steals anything for the stealing of which no 
punishment is otherwise provided or commits in respect pahih 
any offence for which he is liable ta the same punishment as 1 

had stolen the same. Bah : ; 
- cs Subsequent offence.—The offender is. liable to ten —_ 
imprisonment if he has been previously convicted of theft. o9- 


Y., ¢. 29. 8. 356. 
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Section 851 states that it i i he 
the accused person is vas 5 harked Gi eee ere i ariey oak sg 

Sections 963 and 964 relate to the procedure to be followed in such cases. 

387. Value cf things stolen over $200.—If the value of 
anything stolen, or in respect of which any offence is committed 
for which the offender is liable to the same punishment as if he 
had stolen it, exceeds the sum of two hundred dollars the offender 
is liable to two years’ imprisonment, in addition to any punish- 


man to which he is otherwise liable for such offence. 55-56 V., 
c, 29, s. 357. 


388. Gocds in preeess of manufacture.—Hvery one is 
guilty of an indictable offence and liable to five years’ imprison- 
ment who steals, to the value of two dollars, any woollen, linen, 
hempen or cotton yarn, or any goods or articles of sik, woollen, 
linen, cotton, alpaca or mohair, or of any one or more of such 
materials mixed with each other or mixed with any other ma- 
terial, while laid, placed or exposed, during any stage, process or 
progress of manufacture, in any building, field or other place. 
55-56 V., ¢. 29, 8. 347. . 


Goods may be within this section though tthe texture is complete if they 
have not yet been brought into saleable condition. R. v. Woodhead, 1 M. & 
Rob., 549; Hugill’s Case, 2 Russell Cr. 6th ed., 403. 


OFFENCES RESEMBLING THEFT. 


389. Fraudulently disposing of things entrusted for 
manufacture.—Every one is guilty of an indictable offence and 
liable to two years’ imprisonment, when the offence is not within 
the last preceding section, who, having been entrusted with, for 
the purpose of manufacture or for a special purpose connected 
with manufacture, or employed to make, any felt or hat, or to 
prepare or work up any. woollen, linen, fustian, cotton, iron, 
feather, fur, hemp, flax or silk, or any such materials mixed 
with one another, or having been so entrusted, as aforesaid, with 
any other article, materials, fabric or thing, or with any tools 
or apparatus for manufacturing the same, fraudulently disposes 
of the same or any part thereof. 55-56 V., c. 29, s. 348. 


<4 390. Criminal breach of trust.—Every one is guilty of an 
©” indictable offence and liable to seven years’ imprisonment who, 
being a trustee of any property for the use or benefit, either in 
whole or in part, of some other person, or for any public or 
charitable purpose, with intent to defraud, and in violation of his 
trust, converts anything of which he is trustee to any use not 
authorized by the trust. 55-56 V., c. 29, s. 363. BES 
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For definition of ‘“‘trustee’’ see sec. 2 (39), and of ‘‘property”’ 
: } : ); peat y’’, see sec. 
‘2 (32). Section 596 provides that no proceeding or prosecution #gainst a 


trustee for a criminal breach of trust shall be commenced without the sanc- 
tion of the Attorney General. 


It is not necessary that the indictment should allege the consent of the 


Attorney General. Knowlden v. R. (1864), 5 B. 3 2 3 - 
nett (1889), 17.0. R., 649 eek ats la rod hak ids See aser 


See also Major v. McCraney (1898), 2 C. C. C., 547. 


391. Public servants refusing to deliver uv property 
lawfully demanded.—Every one is guiJty of an indictable of- 
fence and liable to fourteen years’ imprisonment who, being em- 
ployed in the service of His Majesty or of the Goverament of 
Canada or the Government of any province of Canada, or of any 
municipality, and entrusted by virtue of such employment with 
the keeping, receipt, custody. management or control of any 
chattel, money, valuable security, book. paper, account or docu- 
ment, refuses or fails to deliver up the same to any one authrized 
to demand it.’ 55-56 V., ¢. 29, s. 321. 

See definition of ‘‘municipality’” in sec. 2 (21) and cf ‘‘valuable secur- 
ity’’ in see. 2 (40). > 
_. 392. Penalty.—Every one is guilty of an indictable offence 
and liable to three years’ imprisonment who,— 

(a) Fraudulently taking cattle—Without the consent of 
the owner thereof fraudulently takes, holds, keeps in his posses- 
sion, conceals, receives, appropriates, purchases or sells, or frau- 
dulently causes or procures, or assists in the taking possession, 
concealing, appropriating, purchasing or selling of any cattle 
which are found astray; or, 

(b) Fraudulently refusing to deliver up cattle.—Frau- 
dulently refuses to deliver up any such cattle to the proper owner 
thereof, or to the person in charge thereof on behalf of such 
owner, or authorized by such owner to receive such cattle; or, 

(c) Defacing brand on cattle —Without the consent of the 
owner, fraudulently, wholly or partially obliterates, or alters or 
defaces, or causes or procures to be obliterated, altered or defaced, 
any brand or mark on any cattle, or makes or causes or procures 
to be made any false or counterfeit brand or mark on any cattle. 
1, Be VIE, + G42) -Sic.2. 


See section 989. 


393. Unlawfully injuring pigeons—Every one who un- 
lawfully and wilfully kills, wounds or takes any house-dove or 
pigeon, under such circumstances as do not amount to theft, is 
guilty of an offence and liable, upon complaint of the owner 
thereof, on summary conviction, to a penalty not exceeding ten 
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cra over and above the value of the bird. 55-56 V., c. 29, s. 


Sec. 345 provides that tame pigeons shall be capable of being stolen so 
long only as they are in a dovecot or on their owner’s land. 


394. Penalty.—Every one is guilty of an indictable offence 
and liable to three years’ imprisonment who,— 

(a) without the consent of the owner thereof, 

(i) Fraudulently taking, possessesing, etc., drift tim- 
ber.—Fraudulently takes, holds, keeps in his possession, collects, 
conceals, receives, appropriates, purchases, sells or causes or 
procures or assists to be taken possession of, collected, concealed, 
received, appropriated, purchased or sold, any timber, mast, spar, 
saw-log or other description of lumber which is found adrift in, 
or cast ashore on the bank or beach of, any river, stream or 
lake, or 

(ii) Defacing mark on same.—Wholly or partially de- 
faces or adds or causes or procures to be defaced or added, any 
mark or number on any such timber, mast, spar, saw-log or other 
description of lumber, or makes or causes or procures to be made 
any false or counterfeit mark on any such timber, mast, spar, 
saw-log or other description of lumber; or, 

(b) Refusing to deliver to owner.—Refuses to deliver up 
to the proper owner thereof, or to the person in charge thereof, 
on behalf of such owner, or authorized by such owner to receive 
the same, any such timber, mast, spar, saw-log or other descrip- 
tion of lumber. 55-56 V., c. 29, s. 338. 


Section 990 defines what is sufficient evidence of ownership in a prose- 
cution for an offence under this section. 


395. Possessing trees, etc., without being able to ac- 
count therefor.—Every one who, having in his possession, or on 
his premises with his knowledge, the whole or any part of any. 
tree, sapling or shrub, or any underwood, or any part of any 
live or dead fence, or any post, pale, wire, rail, stile or gate, or 
any part thereof, of the value of twenty-five cents at the least, 
is taken or summoned before a justice of the peace, and does not 
satisfy such justice that he came lawfully by the same, is guilty 
of an offence and liable, on summary conviction, to a penalty 
not exceeding ten dollars over and above the value of the article 
so in his possession or on his premises. 55-56 V., c. 29, s. 340. 

See Re Caswell (1873), 33 U. C. Q. B., 303. 


396. Destroying documents of title—Every one who des- 
troys, cancels, conceals or obliterates any document of title to 
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goods or lands, or any valuable security, testamentary instrument, 
or judicial, official or other document, for any fraudulent pur- 
pose, is guilty of an indictable offence and liable to the same 
punishment as if he had stolen such document, security or instru- 
Ment.) Do-Do) Vie Cy (25s: abe: 


For the statutory definitions of “‘valuable. security,’ ‘‘testamentary  in- 
strument,’’ “‘document of title,’’ see sec. 2. 


Maliciously destroying an information or record of a Police Court is 
an offence within this section. R. v.‘ Mason (1872), 22 U. C. C. P., 246. 


397. Concealing anything capable of being stolen.— 
Every one is guilty of an indictable offence and liable to two 
years’ imprisonment who, for any fraudulent purpose, takes, ob- 
tains, removes or conceals anything capable of being stolen. 55- 
DG ViseCeeeee Ss. woe: 


The words at !the end of the section ‘‘any thing capable of being stolen”’ 
do not mean anything capable of being stolen by. the accused. They include 
anything which comes within the definition given in sec. 344. 

The gist of the offence created by this section is 'the concealing for a 
fraudulent purpose and it is not incumbent on the prosecution to shew 
that the fraudulent purpose was accomplished. R. y. Goldstaub (1895), 10 
Man. °R:, 497. 


398. Bringing stolen property into Canada.—Every one 
is guilty of an indictable offence and liable to Seven ‘years’ im- 
prisonment who, having obtained elsewhere than in Canada any 
property by any act which if done in Canada would have amount- 
ed to theft, brings such property into or has the same in Canada. 
DOADO.N 7 Ce 20. 8.4000, 


See definition of ‘‘property’’ in section 2 (82). 

Sec. 399 deals with the offence of knowingly receiving in Canada goods 
obtained anywhere by an act which, if committed in Canada, would have 
constituted an indictable offence under the Code, 


RECBHIVING STOLEN GOODS. 


399. Receiving property obtained by crime.—Every one 
is guilty of an indictable offence and liable to fourteen years’ im- 
prisonment, who receives or retains in his possession anything ob- 
tained by any offence punishable on indictment, or by any acts 
wheresoever committed, which, if committed in Canada would 


have constituted an offence punishable upon indictment, knowing 


such thing to have been so obtained. 55-56 V., c. 29, s. 314. 


Having in one’s possession includes not only having in one’s own per- 
sonal possession, but also knowingly: (1) having in the actual possession or 
custody of any other person, and (2) having in any place (whether belong- 
ing to or occupied by one’s self or not) for the use or benefit of one’s self 
or of any other person. Section 5. 
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By virtue of section 849 every one charged with having received any 
property knowing it to have been stolen, may be indicted, whether the prin- 
cipal omwender has or has not pneen indic.ed or conv.c.ed, OY is, O©rtisy Dot 
amenable to justice; and any number of the receivers of any part or parts 
of the stolen property may be tried together. 

For procedure see also secs. 954, 993 and 994. 

Evidence of guilty knowledge may consist of proof that the accused 
bought the stolen property at very much under its value. 1 Hale, 619. 

Or falsely denied his possession of it. Archbold Cr. Ev., 519. 

A person having a joint possession with the thief may be convicted as 
a receiver. Sec. 402. McIntosh v. R. (1894), 23 S. GC. R., 180, 193. 

When the principal has been previously convicted, such conviction is 
presumptive evidence that every thing in the former proceeding wo~ right- 
ly and properly transacted, but it is competent to the receiver to controvert 
the guilt of the princ.pal. -McIntosh v. R. (1894), 28 8S. C. R. at p. 189; 2 
Russel on Crimes, 4th ed., 571. 

The confession of the thief is not evidence against the receiver unless 
made in the presence of and concurred in by the latter. R. v. Cox (1858), 
t Bbe i BE 90) 

But the evidence of the thief was admissible against the receiver even 
before the Canada Evidence Act. R. v. Haslam, 2 Leach ©. C., 467. 

Subject, however, to proper directions being given to the: jury as to its 
weight if Peon ieaegs! it being the evidence of an accomplice. R. v. 
Robinson (1864), 4 F. & F 

If a person receives goods ‘which he knows to have been stolen, for the 
mere purpose of concealment without deriving any profit therefrom, he is 
nevertheless guilty under this section. R. vy. Richardson (1834), 6 Car. & P., 
Soe kev Davis sGiseot., (On Oar, Ties beaai(is 

The mere fact that the goods in question were found on the prisoner’s 
premises does not so far confirm the evidence of the thief as to make it 
proper to convict the accused. R. v. Pratt (1865), 4F. & F., 315. 

Where an accused person had been found in the recent possession of 
some stolen sheep of which he could give no satisfactory account, and it 
might reasonably be inferred from the circumstances that he did not steal 
them himself, it was held that there was evidence from which the jury 
feuld infer that he received them knowing them to have been stolen. R. 
(, Langmead (1864), 9 Cox C. C., 464. 

it is a presumption of fact, and not an ving (omen of law, from the 
evidence of recent possession of stolen property unaccounted for, whether 
the offence of stealing or receiving has been committed. R. v. Langmead, 
supra. 

See also R. v. Wiley (1850), 20 Li. Jo, Wis C..° 45-2. wa Reardon, (1866), 25 
Tider Or. alk : 


400. Receiving stolen property.—Hvery one is guilty of an 
indictable offence and liable to five years’ imprisonment who re- 
eeives or retains in his possession, any post letter or post letter 
pag, or any chattel, money or valuable security, parcel or other 
thing, the stealing whereof is hereby declared to be an indictable 
oftence, knowing Hee same to have been stolen. 55-56 V., ¢. 29, 
Ss. 315: 


As to procedure, see secs. 850 and 869. 


401. Receiving property obtained by offence punish- 
able on summary conviction.—EHEvery one who receives or re- 
tain in his possession anything, knowing the same to have been 
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unlawfully obtained, the stealing of which is punishable on sum- 
mary conviction, either for every offence, or for the first and 
second offence only, is guilty of an offence and liable on sum- 
mary conviction, for every first, second or subsequent offence of 
receiving, to the same punishment as if he were guilty of a first, 


second or subsequent offence of stealing the same. 55-56 V., ¢. 
29, s. 316. 


402. When receiving is complete.—The act of receiving 
anything unlawfully obtained is complete as soon as the offender 
has, either exclusively or jointly with the thief or any other per- 
son, possession of or control over such thing, or aids in concealing 
or disposing of, if,..55-56,.V.;.¢..29,'s. 317. 


In the offence of receiving stolen goods, the stolen goods must have 
been taken and stelen by a person other than the person accused of the re- 
ceiving, R. v.. Lamoureux (1900), 4 C.. C. G., 101. 


403. Receiving after restoration to cwner.— When the 
thing unlawfully obtained has been restored to the owner, or 
when a legal title to the thing so obtained has been acquired by 
any person, a subsequent receiving thereof shall not be an of- 
fence although the receiver may know that the thing had been 
previously unlawfully obtained. - 55-56 V., c. 29. gs. 318. 


The leading English case on the subject is in accordance with the law 
as declared in this section. R. v. Villensky (1892), 2 Q. B. D., 597 


FALSH PRETENSES. 


404. Definition.—A false pretense is a representation, either 
by words or otherwise, of a matter of fact either present or past, 
which representation is known to the person making it to be 
false, and ‘which is made with a fraudulent intent to induce the 
person to whom it is made to act upon such representation. 

2. Exaggeration.—Dxaggeraied commendation or deprecia- 
tion of the quality of any thing is not a false pretense, unless it 
is carried to such an extent as to amount to a fraudulent misre- 

presentation of fact. 

3. Question of fact.—It is a question of fact whether such 
‘eommendation or depreciation does or does not amount to a 
fraudulent misrepresentation of fact. 55-56 V.. c. 29, s. 358. 


The pretence need not be in words, but it may ‘be sufficiently gathered 
from the acts and conduct of the party. 2 Bishop on Crimes, par. 430; ne 
vy. Wetanre (1899), 2°C. C.'C:, 505. 

person who is present when a false representation is made by ano- 
ther person acting in conjunction with him, and who knows it te be false, 
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and gets part of a sum of money obtained by such false pretence, is guilty 
of obtaining such sum of money by false pretences. R. v. Cadden (1899), 
BOC. CG. Cie. 

See also R. v. Witchell, 2 East P. C., 880; R. v. Hagleton (1855), 1 Dears- 
ly C. .C.,; 015; RK. v. Jackson, 3 iat ae iR. wv. Elazelton, (hiok.; 2-6. 1. 
R., 184; R. v., Davies, 18° U.1C. :Q: CMEC As er ITSO: Aloe Monn). aise. 
545; R. v. Woolley (1850), 1 Pade) C., 566; R. v. Kerrigan (1864), 33 
L. ie he Me'C. 712 RR. vi Clark (892), 7238. (CRE 191. 


The Miauworion between the offence of obtaining property by false pre- 
tences and the offence of theft is that where the owner of property is in- 
duced to part with the possession only, still intending to retain the right 
of property, the party thus obtaining possession will be guilty of theft, but 
if the owner parts not only with his possession but also with his right of 
property, the person thus ‘obtaining the goods will be guilty of obtaining 
goods by false pretences. R. v. Middleton (1873), L. R., 2 C. C. R., 38; Pow- 
ell v. Hogland (1851), Ex Reps., 70. 

On an indictment for the offence of having obtained money by false 
pretences, the defendants cannot be convicted of the full offence when it is 
proved that by the discount of their promissory note they had only obtain- 
ed a credit in account, such credit in account being a thing not capable of 
being stolen, but they might, if the evidence should establish an attempt 
to obtain the money, be convicted of such attempt. R. v. Boyd (1896), 4 
COEEEC INE 219: 

To prove that the board of a corporation had acted on the faith of the 
false representation made, it is not necessary to examine one or more of 
the directors, if the fact can be proved by other competent witnesses. R. v. 
Boyd, supra. 

To prove a charge of obtaining goods by false pretences where there 
is a lapse of time between the making of the pretence and the delivery of 
the goods, there must be a direct connection between them constituting 
the former a continuing pretence up to the time of delivery. R. v. Harty 
(1898), 2 C. C. C., 103. 

The word ‘‘owner’’ following the signature of the accused in a letter 
written by him inviting negotiations for the charter of a vessel in his pos- 
session and managed by him, does not in itself constitute a representation 
by the accused that he is the ‘‘registered owner.’’. R. v. Harty, supra. 

The question whether or not the pretence is a continuing one is one of 
fact for the jury. R. v. Martin (1867), 10 Cox C. C., 

In an English case it was held that being garbed in a university cap 
and gown for the purpose of fraudulently ee credit constituted a 
false pretence. R. v. Barnard (1837), 7 C. & P., 784. 

See also R. v. Burrows (1869), 11 Cox C. rave ” 958. 

A false pretence must be the false pretence of an existing fact, and if 
the person to whom itt is made is defrauded by it, it makes no difference 
that he might have known that the pretence was false, or that it is not 
such a pretence as would be likely ie defraud a person of ordinary caution. 
R. v. Woolley (1850), 4 Cox C. C., 198; R. v. English (1872), 12 Cox C. C., 171. 

But am indictment for obtaining money by false pretences cannot be 
sustained if the prosecutor, when he parted with his money, knew that the 
representations made to him were false. R. v. Mills (1857), 7 Cox C. C.. 263. 


To constitute the offence iit is essential that there should be an inten- 
tion to deprive the owner wholly of the property in the chattel in question, 
and therefore the obtaining by false pretences of the use of a chattel for 
a limited time only, is not an obtaining by false pretences within the mean- 
ing of this section. R. v. Garrett (1853), 6 Cox C. C., 260. 

An indictment cannot be sustained under this section when the “false 
pretence was made after the accused got possession of the chattel in ques- 
tion. R. v. Brooks (1859), 1 F. & F., 502. 
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But the false pretence need not be made to the person from whom the 
goods or money are obtained, the mode in which the pretence to A. affect- 
ed the obtaining from B. being a matter of evidence. R. v. Brown (1847). 
2 COM 6.2 Cy, 3848; 

A person who makes a false pretence of having a power to do something, 
whether the power is physical, moral or supernatural, for the purpose of 
obtaining money or gees is indictable under this section. R. vy. Giles 
(1865); 10 Cox Ce C:; 

A simple Be) he eesti of the quality of goods is not a false pre- 
tence, provided that the goods are in kind that which they are represented 
to be. ReVenBrvane (lSainein© OxeC ol. 3i2: | Raver deer (859). 8) Cox Cl.C., 
238. 

A person may ‘be convicted under this section when he has obtained 
goods through having falsely represented himself to be doing a large busi- 
ness: Rov. Cooper’ (s87t).. 13 Cox ©. C2) GL. 

R. v. Crab (1868), 11 Cox G. C., 85. 

Upon a charge of obtaining goods under false pretences, evidence of 
other similar acts committed by the accused is not admissible in corrobora- 
tion of the fact that he committed the act charged, but upon due proof 
of the- act charged such evidence may be given in proof of criminal intent 
or of guilty knowledge. R. v. Komiensky (1908), 7 C. C. C.,. 27. 

False representations amounting to mere promises or professions of in- 
tention, ‘though they induce the defrauded party to part with his property 
are not false pretences under this section, as they are not representations 
of a matter of fact either presentt or past. R. v. Nowe (1904), 8 C. C. C., 441. 
The giving of a post-dated cheque implies no more than a promise to 
have sufficient funds in the banks on the date thereof and is not, in itself, 
a false representation of a fact past or present. R. v. Richard (1906), 11 C. 
On (Gee Cee 


405. Obtaining by false pretense.—Every one is guilty 
of an indictable offence and liable to three years’ imprisonment 
who, with intent to defraud, by any false pretense, either directly 
or through the medium of any contract obtained by such false 
pretense, obtains anything capable of being stolen, or procures 
anything capable of being stolen to be delivered to any other 
person than himself. 55-56 V., c. 29, s. 359. 


It is not necessary that the indictment should allege an intent to de- 
fraud a particular person. Section 855, 

See R. v. Dessauer (1861), 21 U. C., Q. B., 231: R. v. Skelton (1898), 
(Cs, Ges Slane OrGs Mal sa aae a Patterson (1895), 20. ©. Crs 

The prisoner at Seaforth, in the county of Huron, falsely represented 
to the agent of a sewing machine company there that he owned a parcel 
of land when in fact he never owned any land. The goods were obtained 
at Huron though they were sent from Toronto, and the false pretence re- 
lied on was made in Huron. It was held that the offence was complete in 
Huron county and could not be tried in the county of York. R. y. Fei- 
thenheimer. (1876), 26 U...€. GC. Py, : 

On an indictment for obtaining money under false pretences, the accu- 
sed may be convicted of an attempt to commit the offence. Sec. 949. 


406. Execution of valuable security cbhtained by fraud.— 
Every one is guilty of an indictable offence and liable to three 
years’ imprisonment who, with intent to defraud or injure any 
person by any false pretense, causes or induces any person to 
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execute, make, accept, endorse or destroy the whole or any part 
of any valuable security, or to write, impress or affix any name 
or seal on any paper or parchment in. order that it may after- 
wards be made or converted into or used or dealt ‘with as a 
valuable security. 55-56 V., ¢. 29, s. 360. 


See definition of valuable security in sec. 2 (40). 
The offence referred to in ‘this section is complete, although the docu- 


ment in question might not be of any value until it has been delivered into 
the hands of the accused. .R..v. Gordon. (889), 16 Cox ©. C., 622. 


See also R. v. Essex (1857), 7 Cox C. C., 384; R. v. Danger (1857), Dears. 
SoBe BOT 


A lien note is a “‘valuable security’? within the meaning of this section. 
Ro Vee aener -@901)5 6.6: CC. 


407. Falsely pretending to inclose money in letter. 
Every one is guilty of an indictable offence and_liable to three 
years’ imprisonment who, wrongfully and with wilful falsehood, 
pretends or alleges that he inclosed and sent, or caused to be in- 
closed and sent, in any post letter any money, valuable security 
or chattel, which in fact he did not so inclose and send or cause 
to be inclosed and sent therein. 55-56 V., c. 29, s. 361. 


By section 846 it is not necessary to allege in an indictment for an of- 


fence under this section, or to prove at a trial therefor, that the act was 
committed with the intent to defraud. 


PERSONATION. 


408. Offence. Penalty.—Every one is guilty cf an indict- 
able offence and liable to fourteen years’ imprisonment, who, with 
intent fraudulently to obtain any property, personates any per- 
son, living or dead, or the administrator, wife, widow, next of 
kin or relation of any person. 55-56 V., c. 29, s. 456. 


See, Ri avin ake (2869), fivCox OC. 333s PRe ove (Cramp tele eae. dtc: 
304° OR ve Potts: (sisi Re Go Re, 1853) 


409. Personation at examinations.—Hvery one is guilty of 
an indictable offence, and liable, on indictment or summary con- 
viction, to one year’s imprisonment, or to a fine of one hundred 
dollars, who falsely, with intent to gain some advantage for him- 
self or some other person, personates a candidate at any com- 
petitive or qualifying examination, held under the authority of 
any law or statute, or in connection with any university or col- 
lege, or who procures himself or any other person to be spersonat- 
ed at any such examination, or who knowingly avails himself of 
the results of such personation. 55-56 V., c. 29, Ss. 457. 


_410. Penalty.—Every one is guilty of an indictable offence 


eo 


and liable to fourteen years’ imprisonment who falsely and de- 
ceitfully personates,— | 


(a) Personating owner of Government stock.—Any owner 
of any share or interest of or in any stock, annuity or other 
public fund transferable in any book of account kept by the 
Government of Canada or of any province thereof, or by any 
bank for any such Government; or, _ 


(b) Company stock.—Any owner of any share or interest 
of or in the debt of any public body, or of or in the debt or capi- 
tal stock of any body corporate, company, or society; or, 


(c) Dividends.—Any owner of any dividend, coupon, cree 
cate or money payable in respect of any such share or interest a 
aforesaid; or, | | he . 

(d) Grant of land or serip.—Any owner of any share or 
interest in any claim for a grant of land from the Crown, or for 
any scrip or nther payment or allowance in lieu of such grant of 
fan d=0r; 


(e) Person under power cf attormey—Any person duly 
authorized by any power of attorney to transfer amy such share 
or interest, or to receive any dividend, coupon, certificate or 
money on behalf of the person entitled thereto; 


Transfer under personation.—And thereby transfers or en- 
deavours to transfer any share or interest belonging to such 
owner, or ‘thereby obtains or endeavours to obtain, as if he were 
the true and lawful owner or were the person so authorized by 
such power of attorney, any money due to any such owner or 
payable to the person so authorized, or any certificate, coupon or 
Share warrant, grant of land, or scrip, or allowance in lieu there- 
of, or other document which, by any law in force, or any usage 
existing at the time, is deliverable to the owner of any such 
stock. or fund, or tto the person authorized by any such 
power of attorney. 55-56 V., c. 29, s. 458. 


411. Acknowledging instrument in false name.—Hvery 
one is guilty of an indictable offence and liable to seven years’ 
imprisonment who, without lawful authority or excuse, the proof 
of which shall lie on him, acknowledges, in the name of any 
Other person, before any court, judge or otber person lawfully 
authorized in that behalf, any recognizance of bail, or any 
cognovit actionem, or consent for judgment, or judgment, or any 
deed or other instrument. 55-56 V., c. 29, s. 459. 


168 
FRAUD AND FRAUDULENT DEALING WITH PROPERTY. 


412. Obtaining passage by false ticket.—Every one is 
guilty of an indictable offence and liable to six months’ imprison- 
ment who, by means of any false ticket or order, or of any other 
ticket or order, fraudulently and unlawfully obtains or attempts 
to obtain any pasSage on any carriage, tramway or railway, or in 
any steam or other vessel. 55-56 V., c. 29, s. 262. 


413. Penalty.—Every one is guilty of an indictable offence 
and liable to seven years’ imprisonment who, being a director, 
manager, public officer or member of any body corporate or public 
company, with intent to defraud,— 

(a) Official destroying security.—Destroys, alters, muti- 
lates or falsifies any book, paper, writing or valuable security be- 
longing to the body corporate or public company; or, 

(b) Making false entry in book.—Makes, or concurs in mak- 
ing, any false entry, or omits or concurs in omitting to enter any 
material particular, in any book of account or other document. 
55-56 V., c, 29, s. 364. 


3 


An indictment charging bank officials with having made a monthly re- 
port, etc., “‘a wilful, false and deceptive statement’’ of and concerning the 
affairs of the bank, with intent to deceive. sufficiently charges the offence, 
under the Bank Act, of having made ‘‘a wilfully false or deceptive state- 


renee in any return or report’’ with such intent. R. v. Weir (1899), 3 C. C. 
C., 102. 


414, False prospectus, etc., by directors, ete.—Every one 
is guilty of an indictable offence and liable to five years’ impri- 
sonment who, being a promoter, director, public officer or manager 
of any body corporate or public company, either existing or in- 
tended to be formed, makes, circulates, or publishes, or concurs 
in making, circulating or publishing any prospectus, statement 
or account which he knows to be false in any material particular, 
with intent to induce persons whether ascertained or not to be- 
come shareholders or partners, or with intent to deceive or de- 
fraud the members, shareholders or creditors, or any of them, 
whether ascertained or not, of Such body corporate or public com- 
pany, or with intent to induce any person to entrust or advance 
any property to such body corporate or public company, or to 
enter into any security for the benefit thereof. 55-56 V., c. 29, gs. 
365. 

In considering a charge against the president of an incorporated com- 
pany for publishing a false statement under Code sec. 414, judicial notice 
will be taken of the Statutes of another province under which the com- 


pany was incorporated, requiring the president to be chosen from the dir- 
ectors; and a warrant of commitment against the president, as such, after 
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proof of the manner of incorporation, need not allege that he was a dir- 
ector. ‘R. v.. Gillespie (1898), 1 C. C. C., A 

Where the offence charged was the making, circulation and publication 
of false statements off the financial position of a company, and it appeared 
that ‘the statements were mailed from a place in Ontario to the parties in- 
tended to be deceived in Montreal, the offence, although commenced in 
Ontario, is completed in the Province of Quebec by the delivery of the let- 
ters to the parties to whom they were addressed. 


In such case, the Courts of the Province of Quebec have jurisdiction to 
try the accused, if he has been duly committed for trial by a magistrate 
of the district. R. v. Gillespie (1898), 2 C. C. C., 309. 

If a director or manager of a public company publishes a false state- 
ment of account knowing that it is false, with the intent that it shall be 
acted upon by those whom it reaches, he is guilty in law of publishing such 


statement with intent to defraud. R. v. Birt (1899), 63 J. P., 328 (Central 
CreaCourt):. 


See also R. v. Girdwood (1776). 2 Bast P. .C., 1120; R: v. Cooke (1858), 
LF; & B., 64; R: v. Holmes (1883), 15 Cox C. C., 343. 


415. Penalty.—Every one is guilty of an indictable offence 
and liable to Seven years’ imprisonment who, being or acting in 
the capacity of an officer, clerk, or servant, with intent to de- 
fraud,— 

(a) Official altering or mutilating of book.—Destroys, 
alters, mutilates or falsifies any book, paper, writing, valuable 
security or document which belongs to or is in the possession of 
his employer, or has been received by him for or on behalf of his 
employer, or concurs in t’e same being done; or 

(b) Making false entry.—Makes, or concurs in making, any 
false entry in, or omits or alters, or concurs in omitting or alter- 
ing, any material particular from or in, any such book, paper, 
writing, valuable security or document. 55-56 V., ¢. 29, s. 366. 


See R. v. Williams (1900), 19 Cox C. C., 239; Re Hall (1883), 3 O. R., 331. 


416. False return by public officer.—Every one is guilty 
of an indictable offence and liable to five years’ imprisonment, ana 
to a fine not exceeding five hundred dollars, who, being an officer, 
collector or receiver, entrusted with the receipt, custody or manage- 
ment of any part of the public revenues, knowingly furnishes 
any false statement or return of any sum of money collected by 
him or entrusted to his care, or of any balance of money in his 
hands or under his control. 55-56 V., c. 29, s. 367. 

The wilful intent to make a false return may be inferred by the jury 


from all the circumstances of the case proved to their satisfaction. R. Vv. 
Hincks (1879), 24 L. C. J., 116. 


417. Penalty.—Every one is guilty of an indictable offence 
and liable to a fine of eight hundred dollars and to one year’s im- 
prisonment who,— 
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(a) Disposal of property, etc., with intent to defraud 
ereditors.—With intent to defraud his creditors, or any of them, 
(i) makes, or causes to be made any gift, conveyance, as- 

signment, sale, transfer or delivery of his property, or 
(ii) removes, conceals or disposes of any of his property; or, 

(b) Receiving property.— With the intent that any one shall 
so defraud: his creditors, or any one of them, receives any such 
property; or, 

(c) Being a trader fails‘to keep accounts.—Being a trader 
and indebted to an amount exceeding one thousand dollars, is un- 
able to pay his creditors in full and has not, for five years next 
before such inability, kept such books of account as, according to 

‘he usual course of any trade or business in which he may have 
been engaged, are necessary to exhibit or explain his transactions, 
unless he be able to account for his losses to ‘the satisfaction of 
the court or judge and to show that the absence of such books was 
not intended to defraud his creditors. 55-56 V., c. 29, s. 368; 4 E. 
VET (eottas 


It is not essential that the debt of the creditor should at the time of 
assignment be actually due. R. v. Henry (1891), 21 0. R., 118. 

It is properly left to the jury to say whether the defendant rut the pro- 
perty out of his hands, transferred or disposed of it for the purpose of de- 
frauding his creditors, although in the course of that transaction he sat- 
isfied a debt due to the creditor to whom the property was assigned. R. 
Vv. Potter. (860); 10. -U. "C. Ca Ps, 


See also Shorey v. Jones (1888), 15, S. C. RR. 3983"R:) v. 7 Shaw (1895), 31 
18a Ra Dot 


418 Destroying or falsifying books to defraud credi- 
toxvs.—Every one is guilty of an indictable offence and liable to 
ten years’ imprisonment who, with intent to defraud his creditors 
or any of them, destroys, alters, mutilates or falsifies any of his 
books, papers, writings or securities, or makes, or is privy to the 
making of, any false or fraudulent entry in any book of account 
or other document. 55-56 V., c. 29. s. 369. 


419. Vendor concealing deeds or encumbrances or falsi- 
fying pedigrees.—Every one is guilty of an indictable offence 
and liable to a fine, or to two years’ imprisonment, or to both, 
who, being a seller or morigagor of land, or of any chattel, real or 
personal, or chose in action, or the solicitor or agent of any such 
seller or mortgagor (and having been served with a written de- 
mand of an abstract of title by or on behalf of the purchaser or 
mortgagee betore the completion of the purchase or mortgage) 
conceals any settlement, deed, will or other instrument material to 
the title, or any encumbrance, from such purchaser or mortgagee, 
or falsifies any pedigree upon which the title depends, with intent 
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to defraud and in order to induce such purchaser or mortgagee to 
accept the title offered or produced to him. 55-56 V., c. 29, s. 370. 


Section 597 states that no prosecution for an offence under this section 
shall be commenced without the leave of the Attorney General. 


420. Fraudulent registration of titles.—Hvery one is guil- 
ty of an indictable offence and liable to three years’ imprisonment 
who, acting either as principal or agent, in any proceeding to ob- 
tain the registration of any title to land or otherwise, or in any 
transaction relating to land which is, or is proposed to be, put on 
the register, knowingly and with intent to deceive makes or as- 
sists or joins in, or is privy to the making of, any material false 
statement or representation, or suppresses, conceals, assists or 
joins in, or is privy to the suppression, withholding or concealing 
from, any judge or registrar, or any person employed by or assist- 
ing the registrar, any material document, fact or matter of infor- 
mation. 55-56 V.. c. 29,.'s. 371. 


421. Fraudulent sales of property.—Every one is guilty of 
an indictable offence and liable to one year’s imprisonment, and 
to a fine not exceeding two thousand dollars, who, knowing the ex- 
istence of any unregistered prior sale, grant, mortgage, hypothec, 
privilege or encumbrance of or upon any real property, fraudulent- 
ly makes any subse 1ent sale of the same, or of any part thereof. 
55-56 V.. c. 29, 8s. 372. 


422. Fraudulent hypothecation of real property.—Hvery 
one who pretends to hypothecate, mortgage, or otherwise charge 
any real property: to which he knows he has no legal or equitable 
title is guilty of an indictable offence and liable to one year’s im- 
prisonment, and to a fine not exceeding one hundred dollars. 

2. Burden of proef.—The proof of the ownership of the real 
_ estate rests with the person so pretending to deal with the same. 
Do=06 V., C: 29.) Se alo. 


423. Fraudulent seizures of land under execution.—lHvery 
one is guilty of an indictable offence and liable to one year’s im- 
prisonment who, in the province of Quebec, wilfully causes or pro- 
cures to be seized and taken in execution any lands and tenements, 
or other real property, not being at the time of such seizure, to the 
knowledge of the person causing the same to be taken in execu- 
tion, the bona fide property of the person or persons against whom, 
or whose estate, the execution is issued, 55-56 V., c. 29, s. 374. 


424, Penalty.—Every one is guilty of an indictable offence 
and liable to two years’ imprisonment, who,— 
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(a) Holder of lease of gold or silver mine defrauding 
owner.—Being the holder of any lease or license issued under the 
provisions of any Act relating to gold or silver mining, or by any 
persons owning land supposed to contain any gold or silver, by 
fraudulent device or contrivance defrauds or attempts to defraud 
His Majesty, or any person, of any gold, silver or money payable 
or reserved by such lease, or, with such intent as.aforesaid, con- 
ceals or makes 2 false statement as to the amount of gold or 
silver procured by him; or, 

(b) Unlawful sale of quartz, gold or silver.—Not being the 
owner or agent of the owners of mining claims then being work- 
ed, and not being thereunto authorized in writing by the proper 
officer in that behalf named in any Act relating to mines in force 
in any province of Canada, sells or purchases, except to or from 
such owner or authorized person, any quartz containing gold, or 
any smelted gold or silver, at or within three miles of any gold 
district or mining district, or gold mining division; or, 

(c) Unlawful purchase of quartz, gold or silver.—Purcha- 
ses any gold in quartz, or any unsmelted or smelted gold or silver, 
or otherwise unmanufactured gold or silver, of the value of one 
dollar or upwards, except from such owner or authorized person, 
and does not, at the same time, execute in triplicate an instrument 
in writing, stating the place and time of purchase, and the quan- 
tity, quality and value of gold or silver so purchased, and the 
name or names of the person or persons from whom the same was 
purchased, and file the same with such proper officer within twenty 
days next after the date of such purchase. 55-56 V., c. 29, s. 375. 


As to search warrant for gold, silver, etc., see section 637. 


425. Penalty.—Every one is guilty of an indictable offence 
and liable to three years’ imprisonment, who,— 

(a) Warehouseman, ete., delivering receipt for goods 
without receiving them.—Being the keeper of any warehouse, 
or a forwarder, miller, master of a vessel, wharfinger, keeper of a 
cove, yard, harbour or other place for storing timber, deals, staves, 
boards, or lumber, curer or packer of pork, or dealer in wool, car- 
rier, factor, agent or other. person, or a clerk or other person in 
his employ, knowingly and wilfully gives to any person a writing 
purporting to be a receipt for, or an acknowledgment of, any 
goods or other property as having been received into his ware- 
house, vessel, cove, wharf, or other place, or in any such place 
about which he is employed, or in any other manner received by 
him, or by the person in or about whose business he is employed, 
before the goods or other property named in such receipt, acknow- 
ledgment or writing have ‘been actually delivered to or received 
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” 
by him-as aforesaid, with intent to mislead, deceive, injure or de- 
fraud any person, although such person is then unknown to him; 
or, 2 . 
(b) Accepting ete., false receipt.—Knowingly and wilfully 
accepts, transmits or uses any such false receipt or acknowledg- 
ment or writing, 55-56 V., c. 29, s. 376. 


426. Penalty.—Every one is guilty of an indictable offence 
and liable to three years’ imprisonment, who,— 

(a) Fraudulent disposal cf merchandise as to which mon- 
ey has been advanced or security given by consignee.— 
Having, in his name, shipped or delivered to the keeper of any 
warehouse, or to any other factor, agent or carrier, to be shipped 
or carried, any merchandise upon which the consignee has advan- 
ced any money or given any valuable security, afterwards, with 
intent to deceive, defraud or injure such consignee, in violation 
of good faith, and without the consent of such consignee, makes 
any disposition of such merchandise different from and inconsis- 
tent with the agreement made in that behalf between him and 
such consignee at the time when or before such money was so 
advanced or such security given; or, ; 

(b) Aiding in disposal.—Knowingly and wilfully aids and 
assists in making such disposition for the purpose of deceiving, 
defrauding or injuring such consignee. 

2. Saving.—No person commits an offence under this section 
who, before making such disposition of such merchandise, pays 
or tenders to the consignee the full amount of any advance made 
thereon. 55-56 V., c. 29, s. 377. 


427. Penalty.—Every one is guilty of an indictable offence 
and liable to three years’ imprisonment who,— 

(a) Fraudulent receipts under the Bank Act.—Wilfully 
makes any false statement in any receipt, certificate or acknow- 
ledgment for grain, timber or other goods or property which can 
be used 'for any of the purposes mentioned in the Bank Act; or, 

(b) Fraudulently alienating property covered by re- 
ceipt.—Having given, or after any clerk or person in his employ 
has, to his knowledge, given, as having been received by him in 
any mill warehouse vessel, cove or other place, any such receipt, 
certificate or acknowledgment for any such grain, timber or other 
goods or property. or having obtained any such receipt. certificate 
or acknowledgment, and after having endorsed or assigned it to 
any bank or person, afterwards, and without the consent of the 
holder or endorsee in writing, or the production and delivery of 
the receipt, certificate or acknowledgment, wilfully alienates or 
parts with, or does not deliver to such holder or owner of such 
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receipt, certificate or acknowledgment, the grain, timber, goods or 
other property therein mentioned. 55-56 V., c. 29, s. 378. 


428. Innocent partners.—If any offence mentioned in any of 
the three sections last preceding is committed by the doing of any- 
thing in.the name of any firm, company or copartnership of per- 
sons, the person by whom such thing is actually done, or who 
connives at the doing thereof, is alone guilty of the offence. 55-56 
V., €. 29, 8.379. 


429. Selling vessel or wreck without title —Hvery one 
is guilty of an indictable offence and liable to seven years’ im- 
prisonment who, not having lawful title thereto, sells any vessel 
or wreck found within the limits of Canada. 55-56 V., c. 29) s. 
380. 

The term ‘‘wreck’” includes the cargo, stores and tackle of any ves- 


sel and all parts of a vessel separated therefrom, and also the property 
of shipwrecked persons. Section 2 (41). 


430.—Every one who,— 

(a) Secreting wreck, ete.—Secretes amy wreck, or defaces 
or obliterates the marks thereon, or useS means to disguise the 
fact that it is wreck, or in any manner conceals the character 
thereof, or the fact that the same is wreck, from any person en- 
titied to inquire into the same; or, 

(b) Receiving wreck.—Receives any wreck, knowing the 
Same to be wreck, from any person other than the owner there- 
of or the receiver of wrecks, and does not within forty-eight 
hours inform the receiver thereof; or, 

(c) Sale of wreck.—Offers for sale or otherwise deals with 
any wreck, knowing it to be wreck, not having a lawful title to 
sell or deal with the same; or, 

(d) Keeping wreck.—Keeps in his possession any wreck, 
Knowing it to be wreck, without a lawful title so to keep the 
same, for any time longer than the time reasonably necessary for 
the delivery of the same to the receiver; or, 

(ec) Boarding wrecked vessel.—Boards any vessel which is 
wrecked, stranded or in distress against the will of the master, 
unless the person so boarding is, or acts by command of the 
receiver; 

Penalty.—Is guilty of an offence punishable on indictment 
“with two years’ imprisonment, and on summary conviction be- 
fore two justices with a penalty of four hundred dollars or six 
months’ imprisonment with or without hard labour. 55-56 V., ¢. 
ZO Vee. 


431. Purchasing old marine stores from person under 
sixteen.—Every person dealing in old marine stores of any 
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description, including anchors, cables, sails, junk, iron, copper, 
brass, lead or other marine stores, who, by himself or his agent, 
purchases any old marine stores from any person under the age 
of sixteen years, is guilty of an offence and liable, on summary 
conviction, to a penalty of four dollars for the first offence and of 
six dollars for every subsequent offence. 
_ 2, Receiving old marine stores.—Hvery such person who, 
by himself or his agent, purchases or receives any old marine 
stores into his shop, premises or place of deposit, except in the 
daytime between sunrise and sunset, is guilty of an offence and 
liable, on Summary conviction, to a penalty of five dollars for the 
first offence and of seven dollars for every subsequent offence. 

3. Having in possession.—Every person, purporting to be 
a dealer in old marine stores, on whose premises any such stores 
which have been stolen are found secreted, is guilty of an in- 
dictable offence and liable to five years’ imprisonment. 55-56 V..- 
C200. 382, 


432. Marks to be used on public stores——The marks 
specified in this section in that behalf may be applied in er on 
any public stores to denote His Majesty’s property in such stores. 


Marks appropriated for His Majesty’s use in or on Navel, Military, Ord- 
nance, Barrack, Hospital and Victualling Stores. 


STORES. MARKS. 


Hempen cordage and wire rope. White, black or coloured threads 
laid up with the yarns and the 
wire, respectively. 

Canvas, fea nought, !ammocks and | A blue line in 2 serpentine form. 

seamen’s bags. 

Bunting. A double tape in the warp. 

Candles. Blue or red cotton threads in each 
wick, or wicks of red cotton. 

Timhker, metal and other stores not | The broad arrow, with or without 

before enumerated. the letters W.D. 


Marks appropriated for use on stores, the property of His Majesty in 
the right of his Government of Canada. 


STORES. MARKS. 


Public stores. The name of anv publicdepartment, 
or the word * Canada,’ either alone 
or in combination with a Crown 
or the Royal Arms. 

Militia stores. The broad arrow within the le‘ter C, 
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2. Application by officer.—It shall be lawful for any pub- 
lic department, and the contractors, officers and workmen of such 
department, to apply such marks, or any of them, in or on any 
such stores. 55-56 V., c. 29, s. 384. 


433. Unlawfully applying marks.—Every one is guilty of 
an indictable offence and liable to two years’ imprisonment, who, 
without lawful authority the proof of which shall lie on him, 
applies any of the said marks in or on any public stores. 55-56 
Vic 729) Sh B85: 


434. Obliterating marks from public stores.—Every one 
is guilty of an indictable offence and liable to two years’ im- 
prisonment, who, with intent to conceal His Majesty’s property 
in any public stores, takes out, destroys or obliterates, wholly or 
in part, any of the said marks. 55-56 V., c. 29, s. 386. 


435. Unlawful possession, sale, ete., of public stores.— 
Iivery one who, without lawful authority the proof of which lies 
on him, receives, possesses, keeps, sells or delivers any public 
stores bearing any such mark as aforesaid, knowing them to bear 
such mark, is guilty of an offence punishable on indictment or on 
summary conviction, and liable, on conviction on indictment, to 
one year’s imprisonment, and, if the value thereof does not ex- 
ceed twenty-five dollars, on summary conviction before two 
justices, to a fine of one hundred dollars or to six months’ im- 
prisonment with or without hard labour. 55-56 V., c. 29, s. 387. 


Section 991 relates to the proof required to support a conviction under 
these sections. See section 5 as to what constitutes possession. 


436. Being in possession without being able to justify. 
Every one, not being in His Majesty’s service, or a dealer in 
marine stores or a dealer in old metals, in whose possession any 
public stores bearing any such mark are found who, when taken 
or summoned before two justices, does not satisfy such justices 
that he came lawfully by such stores, is guilty of an offence and 
liable, on summary conviction, to a fine of twenty-five dollars. 

2. Summoning former possessors.—If any such person 
satisfies such justices that he came lawfully by the stores 80 
found, the justices, in their discretion, as the evidence given or 
the circumstances of the case require, may summon before them 
every person through whose hands such stores appear to have 
passed. 

3. Every unlawful possessor liable——Every one who has 
had possession thereof, who does not satisfy such justices that he 


 — . »- 


177 


came lawfully by the same is liable, on summary conviction, of 
having had possession thereof, to a fine of twenty-five dollars, 
and in default of payment to three months’ imprisonment with 
or without hard labour. 55-56 V., c. 29, s. 388. 


437. Searching for stores wear His Majesty’s vessels, 
wharfs or docks.—Every one who, without permission in writ- 
ing from the Admiralty, cr from some person authorized by the 
Admiralty in that behalf, creeps, sweeps, dredges, or otherwise 
searches for stores in the sea, or any tidal or inland water, 
within one hundred yards from any vessel belonging to His 
Majesty or in His Majesty’s service, or from any mooring place 
or anchoring place appropriated to such vessels, or from any 
mooring belonging to His Majesty, cr from any of His Majesty’s 
wharfs or docks, or victualling or steam factory yards, is guilty 
of an offence and liable, on Summary conviction before two 


justices to a fine of twenty-five dollars, or three months’ im- 


prisonmen:, with or without hard labour. 55-56 V., c. 29, s. 389. 


438. Every one who,— 

(a) Receiving clothing or furniture from soldiers or 
deserters.—Buys, exchanges or detains, or otherwise receives 
from any soldier, militiaman or deserter any arms, clothing or 
furniture belonging to His Majesty, or any such articles belong- 
ing to any soldier, militiaman or deserter as are generally deem- 


-ed regimental nécessaries according to the custom of the army; 


or, 

(b) Changing the colour.—Causes the colour of such cloth- 
ing or articles to be changed; or, 

(c) Receiving provisions from soldier.—Exchanges, buys 
or receives from any soldier or militiaman, any provisions, with- 
out leave in writing from the officer commanding the regiment or 
detachment to which such soldier belongs; 


Offence.—Penalty.—Is guilty of an offence punishable on in- 


dietment or on summary conviction, and liable on conviction on 


indictment to five years’ imprisonment, and on summary convic- 
tion before two justices to a penalty not exceeding forty dollars, 
and not less than twenty dollars and costs, and, in default of pay- 
ment, to six months’ imprisonment with or without hard labour. 
PO OO UY 1556 0 Be OU: 


439. Receiving necessaries from scamen or marines.— 
Every one who buys, exchanges, or detains, or otherwise receives 
from any seaman or marine, upon any account whatsoever, or has 
in his possession any arms or clothing, or any articles, belonging 

12 
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to any seaman, Marine or deserter, as are generally deemed neces- 
saries according to the custom of the navy, is guilty of an offence 
punishable on indictment or on summary conviction and liable on 
conviction on indictment to five years’ imprisonment, and on sum- 
mary conviction before two justices to a penalty not exceeding 
one hundred amd twenty dollars, and not less than twenty dollars 
and costs, and in default of payment to six months’ imprisonment. 
55-56 V., c. 29, s. 391, 


| 


} 


440. Receiving seaman’s property unléss in ignorance or 
on sale by authority.—Every one who detains, buys, exchanges, 
takes on pawn or receives, from any seaman or any person acting 
for a seaman, any seaman’s property, or solicits or entices any 
seaman, or is employed by any seaman to sell, exchange or pawn 
any seaman’s property, unless he acts in ignorance of the same 
being a seaman’s property, or of the person with whom he deals 
being or acting for a seaman, or unless the same is sold by the 
order of the Admiralty or commander in chief, is guilty of an of- 
fence punishable on indictment or on summary conviction and 
liable on conviction on indictment to five years’ imprisonment, 
and on summary conviction for a first offence to a penalty not ex- 
ceeding one hundred dollars; and on summary conviction for a 
second offence, to the same penalty, or in the discretion of the 
justice, six months’ imprisonment, with or without hard labour. 
55-56 V., ©) 29,8. 392: 


441. Not justifying possession of same.—Every one in 
whose possession any seaman’s property is found who does not 
satisfy the justice before whom he is taken or Summoned that he 
came by such property lawfully is liable, on summary conviction, 
to a fine of twenty-five dollars. 55-56 V., c. 29, s. 393. 


442. Cheating at play.—fEvery one is guilty of an indictable 
offence and liable to three years’ imprisonment who, with intent 
to defraud any person, cheats in playing at any game or in holding 
the stakes, or in betting on any event. 55-56 V., ¢. 29, s. 395. 

To constitute tthe offence of cheating at common law it is necessary to 


show (1) that the act has been completed, (2) that there has been injury 
to the individual. R. v. Vreones (1891), i Q. B., 360. ° 


443. Pretemding to practise witcheraft, ete.—Hvery one 
is guilty of an indictable offence and liable to one year’s imprison- 
ment who pretends to exercise or use any kind of witchcraft, sor- 
eery, enchantment or conjuration, or undertakes to tell fortunes, or 
pretends from his skill or knowledge in any occult or crafty 
science, to discover where or in what manner any goods or chatteis 


se 
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Supposed to have been stolen or lost may be found. as BO Vg Gi 2; 
S200; 


Deception is an essential element of the offence of ‘‘undertaking to tell 
fortunes,’ and to uphold a conviction for that offence there must be evid- 
ence upon which it may be-reasonably found that the accused was assert- 
ing or representing, with the intention that the assertion or representation 
should be believed, that he had the power to tell fortunes, with the intent 
in so asserting or representing of deluding and defrauding others. R. 
Marcotte ddoOl) cst. Ge Ge Oo 451, 
wage ee also R. v. Entwistle (1899), 1 Q. B., 846; Monk v. Hilton, 2 Ex. D., 


Where on a prosecution for undertaking to tell fortunes, it appears that 
the prediction of the future for which payment was made was expressly 
stipulated to be only a delineation made pursuant to rules laid down in 
published works on palmistry, an acquittal should be directed, as the con- 
tract negatives any intention to deceive. R. v. Chilcott (1902), 6 C. C. C., 
27. 


444. Conspiracy to defraud.—Every one is guilty of an in- 
dictable offence and liable to seven years’ imprisonment who 
conspires with any other person, by deceit or falsehood or other 
fraudulent means, to defraud the public or any person, ascertained 
or unascertained, or or to affect the public market price of stocks, 
shares, merchandise, or anything else publicly sold, whether such 
deceit or falsehood or other fraudulent means would or would not 
amount to a false pretense as hereinbefore defined. 655-56 V., ©. 
29, s. 394. : 


A conspiracy consists not merely in the intention of two or more, but in 
the agreement of two or more to do an unlawful act, or to do a lawful 
act by unlawful means. So long as such a design rests in intention only, 
it is not indictable. But where two agree to carry it into effect the very 
plot is an act in itself and is the act of each of the parties, promise against 
promise, actws contra actum, capable of being enforced, punishable if for a 
criminal object or for the use of criminal means. 

A conspiracy must necessarily be the offence of two or more persons. 
VEIN Ca yee, HOURGS) 1 kate Geaktae bes) SOG: 

Therefore, one person alone cannot be convicted of the offence unless 
he be indicted for conspiring with other persons unknown to the jurors, or 
unless. he is charged with conspiring with others, who have not appeared, 
or who have died since the commission of the offence. R. vy. Kinnersley 
G18) slo Str., 1935 Ro ve. Nicholis<@745),, 2 Str. .1227. 

Where two persons are indicted on a charge of conspiracy and are tried 
together, both must be convicted or both acquitted. R. v. Manning (1883). 
lp eae agree ei ae 4 

A conspiracy to defraud is indictable, although the conspirators have 
ach, oe oy in carrying out the fraud. R. vy. Frawley (1894), 1 C. /C. 

On oo. 

Where an accused person is indicted for, and found guilty of, obtaining 
money under false pretences it is immaterial that with regard to the same 
act he might have been indicted with another person for conspiracy ‘to de- 
fraud. R. v. Clark (1892), 2 B. C. R.. 191. 

The offence of conspiracy is complete when the unlawful agreement is 
entered into between the parties, and it is not necessary that any act should 
be done in pursuance of the agreement. Nor does the fact that the object 
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of the agreement was the commission of a civil wrong only change the 
criminal nature of the offence of conspiring. R. y. Defries and R. v. Tam- 
bly pn @894)," 1 a@k: C. 2G e207 O Conneliay. sh. ede ee Ole eB ss: 

One conspirator may be indicted and convicted without joining the 
others, although living and within the jurisdiction. R. v. Frawley (1894), 
TCO ACR 253k 

In a charge of conspiracy, it is not necessary to prove that the parties 
came. together.and actually agreed in terms-to carry out their common de- 
sign; but the jury may group the detached acts of the parties severally, 
and view them as indicating a concerted purpose on the part of all as 
proof of the alleged conspiracy. The bare consulting of those who merely 
deliberate in regard to the proposed conspiracy, although they may not 
agree on a plan of action, is of itself an overt act. R. v. Connolly & Mec- 
Greevy (1894), 1 C. C. C., 468. 


Woen the existence of the common design on the part of the defendants 
has been proved, evidence is then properly reccivable as against both of what 
was said or done by either in furtherance of the common design: the same 
rule will apply to admit evidence of what was said or done in furtherance 
of the common design by a conspirator not charged, as evidence against 
those who are charged, after proof of the. existence of the common design 


on the part of the defendants with such conspirator. R. v. Connolly & 
McGreevy, supra. 


The venue in an indictment for conspiracy may be laid either where 
the agreement was entered into or where any overt act was done in pursu- 
ance of the common design. Any such overt act is to be viewed as a re- 
newal or continuation of the original agreement made by all of the con- 
spirators, and, if done in another jurisdiction than that in which the or- 
iginal concerted purpose was formed, jurisdiction will then attach to au- 


thorize the trial of the charge in such other jurisdiction. R. v. Connolly 
& McGreevy, supra. 


Upon a charge of conspiracy to defraud, attempts made by the accused 
to defraud persons other than those mentioned in the indictment may be 
proved; and the production of a contract in writing which constitutes ele- 
ments of truth of the conspiracy is no bar to supplementary parol evidence 
of false representations made either before or after this contract. R. v. 
Sheppard C893)" i Ja1@.a ed Ose AO: 

The fact that a pverson thought that he himself was defraudine others 
will not affect his right to prosecute those with whom he thought he was 
conspiring, but who were in reality defrauding him. R. v. Hudson (1860), 
Bell’s: Ci -C., 263. 

An indictment will lie for a conspiracy to obtain money as a reward for 
an appointment to an office under the Government. R. vy. Pollman (1899), 
2 Campbell, 229. 


An information laid in general terms charging that the accused did in 
specified years ‘‘conspire with others’ whose names are unknown, by de- 
ceit, falsehood and other fraudulent means to defraud the vublic,’’ suffi- 
ciently states an offence under this section to give jurisdiction to a coe 
gistrate to hold a preliminary enquiry. R. v. Phillips (1906), 11 C. C. ne 

See also R. v. Seward (1834), 1 st & H., 706; R. v. Cooke, (1826), a 
(1, 588;. R. v. Kenrick (1843); 5 Q. 49: R. vy. Fellowes (1859). ig’ u : 
@ Bey 48; R. v. McCullough’ & ami (1900) -21- GC» Li 'T) 4306. Rave Mad- 
den & Bowerman (iota SOEs Ti odes Ubon ahernve Williams (1807). 28702. “Ke 
5835 R. v. Hammond (1898), 1 C..C. C., 378;:R. v..de Berenger. (1814). 3M. 
& S.. 68>) Rey eA spinal, 0876)... R22 O° BD... bose Res Ve Bnown eae 
# Cox ©. C., 442; R. v. Warburton (1870), Ta. UR 1 ec igs Been be 
Gill (1818), 2B. & Ald., 204; R. v. Johnston (1902), 6 C. ©. C., 232; R. Vv. 
Carlin (1903), 6.C; C. C., 365 and 507; R. yv. Sinclair (1906),.12 C. €. C., 20. 
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ROBBERY AND EXTORTION. 


445. Robbery defined.—Robbery is theft accompanied with 
violence or threats of violence to any person or property used to 
extort the property stolen; or to prevent or overcome resistance to 
lig being stolen. . 55-56 V., c. 29, s. 397. 


At common law, “robbery is larceny committed by violence, from the 
person of one put in fear.’’. Bishop. 

To constitute robbery, there must be either some act of direct violence, 
or some demonstration from which physical injury to the person robbed 
may. be reasonably apprehended. 2 Bishop’s Cr. Law, 967. 

The fear of physical ill must come before the relinquishment of the pro- 
perty to the thief, and not after; else the offence is not robbery. R.. v. 
Harman, 2 Hast P. C., 736: 1 Hale, 534. 

Where the accused had threatened to bring a mob from Birmingham 
(then in a state of riot), and burn the prosecutor’s house if he did not 
give them money, and the latter did so under fear of this threat, it was 
held that they had committed robbery. R. v. Astley (1792), 2 East P. C., 
t2e We Ve SLOW Me Clicli ca imastib. Gin aqalts 

Suddenly snatching a bundle from the hands of a boy, as the accused 
ran past him, is only theft, there not being a sufficient degree of violence 
bo: ‘coustitute robbery, Ry ov. Macauleys (i7s3je: 1 Leach OG. C., 287: R. y. 
Steward (1690), 2 Hast P. C., 702. 

But snatching an article from a person will constitute robbery if the 
thing in question is so attached to his person or clothes as to afford resist- 
ances KR. vo Mason’ @820)> R. & RR. 419. 

; To snatch a diamond from the head-dress of a lady with such force as 
to remove it with part cf the hair from the place in which it was fixed, is 

eufficient violence to constitute an offence under this section. R. v. Moore 
Chine lee acin Oy Gay s2908 

In order to constitute the offence of robbery, the article need not ac- 
tually be taken from the owner’s person; it is sufficient if through violence 
er threats thereof it is taken in his presence. R. v. Francis (1735), 2 Str. 
TOW: : 

Highway robbery is robbery committed in an open street, road or «‘uare, 
and force must be used with intent to overpower the persen and prevent 
his resistance. R. v. Gnosil (1824), 1 Car. & P., 504. : 

Snatching property from the hand of another is not sufficient force to 
eonstitute highway robbery. R. v. Baker (1783), 1 Leach C. C., 324. 


446. Penalty.—Every one is guilty of an indictable offence 
and liable to imprisonment for life and to be whinped who,— 

(a) Rebbery with wiclemee—Robs any person and at the 
time of. or immediately before or immediately after. such robbery. 
wounds, beats, strikes, or uses any personal violence to, such 
nerson; or, 

(b) Joint robbery.—Being together with any other person or 
persons robs, or assaults with intent to rob, any person; or, 

(c) Reobkery while armed.—Being armed with an offensive 
weapon or instrument robs, or assaults with intent to rob, any per- 
son. 55-56 V., ¢. 29, 8. 398. 


447. Penalty for robbery.—Every one who commits robbery 
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is guilty of an indictable offence and liable to fourteen years’ im- 
prisonment. 55-56 V., c. 29, s, 399. 


448. Assault with intent to reb.—Every one who assaults 
any person with intent to rob him is guilty of an indictable offence 
and liable to three years’ imprisonment. 55-56 V., c. 29, s. 400. 


Section 949 provides that when the complete offence is charged ht not 
proved and the evidence establishes an attempt to commit the offence, the 
accused may be convicted of such attempt and punished accordingly. 

An assault with intent to rob is a form of attempt to rob. 

If a count for assault with intent to rob is joined with a count for 
robbery the prosecutor cannot proceed with both and is put to his elec- 
tion, R. v. Gough (1881), 1 M. & Rob., 71. 

Assaulting and threatening to charge an infamous crime with intent 
thereby to extort money. is an assault with intent to rob. R. v. Siringer 


(1842), 2 Moody C. C., 261. 2 
No actual demand of money is required to make out the offence. R. 


V -Erusty “(7saje Ue hast seri. se4 8: - 

442. Stopping the mail with intent to rob.—Hvery one is 
guilty of an indictable offence and liable to imprisonment for life, 
or for any term not less than five years, who stops a mail with in- 
tent to rob or search the same. 55-56 V., c. 29. s. 401. 


Z tee property of any mailable matter may be laid in the Postmaster 
7eneral. 


450. Compelling execution of document by force with in- 
tent to defraud.—Every one is guilty of an indictable offence and 
liable to imprisonment for life who, with intent to defraud or in- 
jure, by unlawful violence to, or restraint of the person of another, 
or by the threat that either the offender or any other person will 
employ such violence or restraint, unlawfully compels any person 
to execute, make, accept, endorse, alter or destroy the whole or any 
part of any valuable security, or to write, impress or affix any 
pame or seal upon any paper or parchment, in order that it may 
be afterwards made or converted into or used or dealt with as a 
valuable security. 55-56 V., c. 29, s. 402. 


A document as follows:—'‘I hereby, agree to pay you £100 on the 27th 
inst., to prevent any action against me’’ has been held to ‘be a valuable se- 


curity. Re oes Ou (fSih) ale Cox Cre eOr 


451 Letters demanding property with menaces.—LHvery 
one is guilty of an indictable offence and liable to fourteen years’ 
imprisonment who sends, delivers or utters, or directly or in- 
directly causes to be received, knowing the contents thereof, any 
letter or writing demanding of any person with menaces, and 
without. any reasonable or probable cause, any property, chattel, 
ene | valuable security or other valuable thing. 55-56 V., c. 29, 
8, ‘ 
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Whether or not there was reasonable or probable cause is a question 
of fact, and the onus is on the prosecution to prove the want of it. Fe) avis 
Collins (1896), 1 CG. C. C., 48. 

The words “‘without reasonable or probable cause’ have reference to 
the state of the prisoner’s mind when making the demand. R. v. Miard 
(1844), 1 Cox C. C., 22; R. v. Chalmers: (1867), 10 Cox C. C., 450. 

If the money were actually due, the demand of same with menaces would 
not come within this section. R. v. Johnson (1857), 14 U. C. Q. B., 569. 

If the threat be to accuse of a crime, it is no less an offence because 
the person threatened was really guilty, for, if he was guilty, the accused 
ought to have prosecuted him for it, and not have extorted money from him. 
Reve Gardner (1924) eG? & oPe 479 Rv. Richards (1868), 11 Cox C.. C., 
“apa Agta aie Able wanede<ayny NOEL ED. IMO toa leek AIR 

It is sufficient to prove that the letter is in the handwriting of the ac- 
cused, and that it came to the prosecution in.the ordinary course, through 
the post: R. v. Jepson (1798), 2 Hast P. C., 1116; R. v. Hemming (1799), 
2 Wast see Caplil Ly, 

If a person, has placed the letter in a place where he knew that. the 
person whom he wishes to receive it would come, or where it has been 
picked up by another person and then given to the former, he is guilty of 
sending the letter or causing it to be received under this section. Thus, 
where a person dropped the letter in a vestry which was frequented by the 
prosecutor every Sunday morning, and was there picked up by the sexton 
and given to him. it was held that there had been a sufficient sending of 
the letter. R. v. Lioyd (1767), 2’ Hast P. C., 1122; R. v. Wagstaff (1819), R. 
& R., 398. 


452. Demanding with intent to steal.—Every one is guilty 
of an indictable offence and liable to two years’ im»vrisonment 
who, with menaces, demands from any person either for himself 
or for any other person, anything capable of being stolen with in- 
tent to steal it. 55-56 V., c. 29; s..404. 


A demand of money from a hotelkeeper under threat of prosecution for 
selling intoxicating liquor in prohibited hours contrary to a liquor license 
statute if the demand be not complied with, may constitute the offence 
under this section of demanding money with menaces with intent to steal 
the same. 

Such a threat of prosecution made to a licensee, who to the knowledge 
of the prisoner had been previously convicted of an offence under the Li- 
auor License laws and who was therefore liable to a cancellation of his 
license, as well as to heavy penalties, is such a threat as is calculated to 
do him harm and as would be ‘likely to affect any man in a sound and 
healthy state of mind, and any such threat is an illegal menace. R. V. 
Gibbons (1898), 1 C. C. C., 2340. 

Demanding with menaces money actually due is not a demand with 
intent to steal R.ov. Johnson (1857). 14 Us G.- QO. B..- 569: 

Two or more persons mav be jointly convicted of extortion when they 
act together and concur in the demand. R. v. Tisdale (1860), 20 U. C. Q. 
12 AAR 5 , 

For the purpose of proving the ‘‘intent to steal’ it is sufficient if an 
inference of such intent is deducible from the acts and conduct of the 
prisoner as shewn by the evidence. The question of “intent to steal’? in a 
charge of demanding with menaces and with such intent is one entirely 
for the jury, and cannot be determined as a question of law by the judge. 
R. v. Gibbons (supra). 

To dounandedea obtain possession of goods from a debtor for the ome 
pose of holding them as security for a debt actually owing, is not a de 
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mand with menaces made with “‘intent to steal,’’ although such possession 
is obtained by means of an unjustified threat of the debtor’s arrest made 
by the creditor’s agent without any honest belief that the debtor was liable 
LO) arrestas Roo, cis VON eC e0S) ar eons ns, 242. 


453. Penalty.—Intent to extort.—Every one is guilty of an 
indictable offence and liable to fourteen years’ imprisonment who, 
with intent to extort or gain anything from any person,— 

(a) Accusation of crime.—Accuses or threatens to accuse 
either that person or any other person, whether the person ac- 
cused or threatened with accusation is guilty or not, of 

(i) any offence punishable by law with death or imprison- 
ment for seven years or more, 

(ii) any assault with intent to commit a rape, or any at-~- 
tempt or endeavour to commit a rape, or any indecent assault, 

(iii) carnally knowing or attempting to know any child so 
as to be punishable under this Act. 

(iv) any infamous offence, that is to say, buggery, an at- 
tempt or assault with intent to commit buggery, or any unnatural 
practice, cr incest, 

(v) counselling or procuring any person to commit any such 
infamous offence; or, 

(b) Threats.—Threatens that any person shall be so accused 
by any other person; or, 

(c) Threatening document.—Causes any person to receive a 
document containing such accusation or threat, knowing the con- 
tents thereof; 

Compelling execution of deocument.—Or who by any of the 
means aforesaid compels or attempts to compel any person to 
execute, make, accept, endorse, alter or destroy the whole or any 
part of any valuable security, or to write, impress or affix any 
name or seal upon or to any paper or parchment, in order that it 
may be afterwards made or converted into or used or dealt with 
as a valuable security. 55-56 V., c. 29, s. 405. 


The fact that the person accused, or threatened to be accused, was in 
reality guilty of the offence so charged, would be no justification if the in- 
tent of the threat or accusation. was to extort or vain any thing. R. v. 
Cracknell (1866), 10 Cox C.-C., 408; R. v. Richards (1868), |11 Cox C. C., 43; 
R. v. Gardner (1824), 1 C. & P.: 479, 

A person who lays an information against another for rape with the 
intent of thereby extorting money or other property from the person against 
whom the charge is made, thereby ‘‘accuses’’ such person within the 
meaning of this section. R. v. Kempel (1900). 3 C. C. C., 481. 

A menace such as will operate upon and alarm the mind of a firm man 
is within this section. R. v. McDonald (1892), 13 Cc. L. T., 17. 

It is for the jury and not for the Court to determine ‘whether or not a 
letter is a threatening one within the meaning of the section, and this point 
should not be withdrawn from their consideration unless the letter is such 
that it could not by any possible construction, be held to contain a threat. 


’ 


a ” 
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Reeve Carruthers 76844). 3 i Com Gi. © 26138: 

See also R. v. Miard (1844), 1 Cox C. GC., 22; R. v. Chalmers (1867), 10 
COxIC.4Cn5, 400: 

The intent of the accused in making a threat may be inferred from his 
conduct even against his declaration at the time. R. v. Menage (1862), 3 
Wen éGobe, © O10. 

Sce also R. vi. Warren’ Wilson, €1902); 6-C.. GC. C., 131. 


454. Penalty.—Every one is guilty of an indictable offences 
and liable to imprisonment for seven years who,— 

(a) Intent to extort.—Accusation of crime.—With intent 
to extort or gain anything from any person accuses or threatens to 
accuse either that person or any other person of any offence other 
than those specified in the last section, whether the person accuseci 
or threatened with accusation is guilty or not of that offence; or, 

(b) Threats.—With such intent as aforesaid. threatens that 
any person shall be so accused by any person; Or, 

(c) Threatening document.—Causes any person to receive a 
document containing such accusation or threat, knowing the con- 
tents thereof; 

Compelling execution of document.—Or who by any of the 
means aforesaid, compels or attempts to compel any person to 
execute, make, accept, endorse, alter or destroy the whole or any 
part of any valuable security, or to write, impress or affix any 
name or seal upon or to any paper or parchment, in order that it 
may be afterwards made or converted into, or used or dealt with 
as a valuable security, 55-56 V., c. 29, s. 406. 


_ The “offence’’ of which a person is accused or threatened to be accused 
with the intent to extort money from him may be an offence under a pro- 
wiacial Jaw only... K. vy. Dixon.-(1895)...2. Cs, 0;, Gb.) 58 

Where, in a charge of sending a threatening letter to a person with in- 
tent to extort money, it is proved that the accused had stated that he had 
written a letter to such person, and that he had stated its purnort in lan- 
guage to the like effect as the threatening letter, it is not error for the 
Court to admit the threatening letter in evidence without further proof of 
the handwriting, and to submit to the jury for comparison with an exhibit, 
already in evidence, admittedly written by the accused. A jury may pro- 
perly make a comparison of doubtful or disputed handwriting, and draw 
their own conclusion as to its authenticity, if the admittedly genuine 
handwriting and the disputed handwriting are both in evidence for some 
purpose in the case, although no witness was called to prove the hand- 
writing to be the same in both. R. v. Dixon (1897), 3 Cc. G. C.. 220. 

On an indictment for publishing certain matter with intent to extort 
money, it is not necessary that the matter in question should be libellous. 
Re ve Cozhlan G865)— 4°Hee& He osiee 
« Be also R. v. Ogden (1863), L. & C., 288; R. v. Cornell (1904), 8 Cc. C. 


BURGLARY AND HOUSEBREAKING. 


455. Breaking place of worship and committing offence. 
--Every one is guilty of an indictable offence and liable to four- 
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teen years’ imprisonment who breaks and enters any place of pub- 
lie worship and commits any indictable offence therein, or who, 
having committed any indictable offence therein, breaks out of 
such place. 55-56 V., c. 29, s. 408. 


456, Breaking with intent to commit offence.—Every one 
is guilty of an indictable offence and liable to seven years’ im- 
prisonment who breaks and enters any place of public worship, 
age ee to commit any indictable offence therein. 55-56 V., c. 
9, s. 409. 


As to what is a place of worship, see R. v. Wheeler (1829), 3 C. & P., 
585; R. v. Evans (1842), 1 Car. & M., 298. 


457. Penalty.—Every one is guilty of an indictable offence 
and liable to imprisonment for life who,— 

(a2) Breaking dwelling by night.—Breaks and enters a 
dwei:.ng-house by night with intent to commit any indictable of- 
fence therein; or, 

(b) Breaking out of dwelling by night.—Breaks out of any 
dwellin-house by night with intent to commit any indictable of- 
fence therein, or after having entered such dwelling-house, either 
by day or by night, with intent to commit an indictable offence 
therein. 

2. Committing the offence when armed.—-HEvery one con- 
vieted of an offence under this section who when arrested, or when 
he committed such offence, had upon ‘his person any offensive wea- 
pons, shall, in addition to the imprisonment above prescribed, be 
liable to be whipped. 638-64 V., c. 46, s. 3. 


The expressions ‘‘night’’ or ‘‘night-time’’ mean the interval between 
nine o’clock in the afternoon and six o’clock in the forenoon on the fol- 
lowing day. Section 2 (238). 

In order to constitute the offence of burglary there must be a breaking 
and an entry in the night, and the breaking must be such as will afford an 
opportunity of entering, R. v. Hughes (1785), 1 Leach ©. C., 452. 

But the breaking and the entry may be on different nights, provided 
that the breaking be done with intent to enter, and that the subsequent 
entrance be made with intent to commit an indictable offence. R. v. Smith 
(1820), R. & R., 417. 

The Breaking and Entering.—If a man enter into a house by a door or 
window, which he finds open, or through a hole which was made there 
before, and steal goods; or draw goods out of a house through such door, 
window, or hole, he will not be guilty of burglary. 4 Black Com., 226. 

Though a thief enters a house at night, through an open door or window, 
yet if, when within, he breaks or opens an inner door with intent to com- 
mit an indictable offence, he is guilty of burglary. R. v. Johnson (1786), 
2 Bast P. C., 488. 

Obtaining an entrance by means of a chimney is a breaking in of.a 
dwelling house. R. vy. Brice (1821), R. & R., 450. 

But entering by a hole, made for the purpose of admitting light, is not 
a sufficient breaking and entering to constitute the crime. R. y. Spriggs 
(834), 1 M. & Rob., 357; R. v. Lewis (1827), 2.C. & P., 628. 

4 ee 
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Lifting the flap of a cellar usually kept down by its own weight, is a 
sufficient breaking to constitute burglary, R. v. Russell (1781), 1 Moody C. 
C., 377; R. v. Browne (1799), 2 East P. C., 487. 

The same rule applies to the raising of a window which is kept down 
by its own weight alone. R. vy. Haines (1821), R. & R., 451; R. v. Hyams 
(A836)5 8.6. & Pi, 44d: 

If a person commits an indictable offence in a house, and breaks out 
of it in the night-time, he is guilty of burglary, although he may have been 
lawfully in the house. R. v. Wheeldon (1839), 8 C. & P., 747. 

To effect an entrance to a dwelling-house by further lifting a partly 
open window is not a ‘“‘breaking’’ within this section. R. v. Burns (1903), 
eNO Coy 95, 

As to what is a dwelling-house, see:—R. v. Thompson (1787), 2 Leach 
GC, 498s Rye Elarris: 795); 2) teach iG) Cr, 808; “Rave Martin (1806); R. 
& R., 108; R. v. Flannagan (1810), R. & B., 187. 

As to evidence from which it may be inferred whether or not the per- 
son who entered and broke in, did so with the intent to commit some in- 
dictable offence, see R. v. Knight (1781), 2 Hast P. C., 510; R. v. Donnelly 
CESTG) eR ade Eee SlOst Re ev. UPnival G82 eR &. Ras 1445. 

If on an indictment under this section it is not proved that the break- 
ing and entering were in the night-time, the accused may be convicted of 
housebreaking under secs. 458 and 459; or if the breaking and entering be 
not proved, he may, under sec. 830, be convicted of stealing in a dwell.ng- 
house, provided that the value of the property stolen is at least $25.00, 
unless the accused has by threats put anyone in the house in bodily fear, 
in which case he may be convicted under sec. 380 irrespective of the value 
of the property stolen; or, if the offence of the person so indicted for bur- 
glary, is not provided for ‘by sec. 380, he may be convicted of simple theft. 
See sec. 951, which deals with the divisibility. of courts. 


458. Penalty.—Every one is guilty of an indictable offence. 
and liable to fourteen years’ imprisonment who,— 

(a) Breaking dwelling by day.—Breaks and enters any 
dwelling-house by day and commits any indictable offence therein; 
or, 

(b) Breaking out of dwelling by day.—Breaks out of any 
dwelling-house by day after having committed any indictable of- 
fence therein. 55-56 V., c. 29, s. 411. 


The principal distinction between this offence and that of burglary, is 
that housebreaking is usually applied to the offence committed by day and 
burglary to that committed by night. But if it be proved on an indict- 
ment for housebreaking that the offence was committed by night, and that 


it is therefore burglary, the accused may notwithstanding be convicted of 
housebreaking. R. v. Robinson (1817), R. & R., 321. 


459. Breaking with intent te commit offence.—Every one 
is guilty of an indictable offence and liable to seven years’ im- 
prisonment who, by day, breaks and enters any dwelling-house 
with intent to aie any indictable offence therein. 55-56 V., ¢. 
29, 8. 412. 

A-person indicted under this Section may be convicted under sec, 380, 


or he may be convicted of simple theft; or he may be convicted of an at- 
tempt to commit the offence specified in the indictment. 
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460. Breaking shop, etec., and committing indictable of- 
fence.—Every one is guilty of an indictable offence and liable to 
fourteen years’ imprisonment who, either by day or night, breaks 
and enters and commits any indictable offence in a school-house, 
shop, warehouse or counting-house, or any building within the 
curtilage of a dwelling-house, but not so connected therewith as to 
form part of it under the provisions hereinbefore contained. 55-56 
Mes aCceeel aa aL oe 


SeeR. v. Carter (1843), 1 CGC. & K., 172. 


461. Breaking shop, ete., with intent.—Every one is guilty 
of an indictable offence and liable to seven years’ imprisonment 
who, either by day or night, breaks and enters any of the buildings 
mentioned in the last preceding section with intent to commit any 
indictable offence therein. 55-56 V., c. 29, s. 414. 

462 Being found in dwelling house at night.—Every one 
is guilty of an indictable offence and liable to seven years’ im- 
prisonment who unlawfully enters, or is in, any dwelling-house by 
night with intent to commit any indictable offence therein. 55-56 
V5 0.229) 8. ANS, 


463. Penalty.—Every one is guilty of an indictable offence 
- and liable to seven years’ imprisonment who is found,— 

(a) Armed with intent to break by day.—Armed with any 
dangerous or offensive weapon or instrument by day, with intent 
to break or enter into any dwelling-house, and to commit any in- 
dictable offence therein; or, 

(b) With intent to break by night. —Armed as aforesaid by 
night, with intent to break into any building and to commit any 
indictable offence therein. 55-56 V., c. 29, s. 416. — 


464. Penalty.—Every one is guilty of an indictable offence 
and liable to five years’ imprisonment who is found,— 

(a) Having housebreaking instruments by night.—Having 
in his possession by night, without lawful excuse, the proof of 
which shall lie upon him, any instrument of housebreaking; or, 

(b) By day.—Having in his possession by day any such instru- 
ment with intent to commit any indictable offence; or, 

(c) Disguised by night.—Having his face masked or black- 
ened, or being otherwise disguised, by night, without lawful ex- 
cuse, the proof whereof shall lie on him; or, 

(d) Disguised by day.—Having his face masked or black- 
ened, or being otherwise disguised by day, with intent to commit 
any indictable offence. 55-56 V., c. 29, s, 417. 


The possession of a crowbar or other implement ‘of housebreaking by 


Tine 
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one of two persons eee in concert will be the pessession:of both. R. vy. 
Thompson (1869), 11 Cox C. C., 362. 


465. Punishment after previous conviction.—HEvery one 
who, after a previous conviction for any indictable offence, is con- 
victed of an indictable offence specified in this Part for which the 
punishment on a first conviction is less than fourteen years’ im- 
prisonment is liable to fourteen years’ imprisonment. 55-56 V., c. 
29, s. 418. 


Sections 851, 963 and 964 relate respectively to the form of indictment 
and the procedure to be followed when a previous conviction is charged. 


FORGERY AND PREPARATION THEREFOR. 


My 


466. Definition.—Foregery is the making of a false document, 
knowing it to be false, with the intention that it shall in any way 
be used or acted upon as genuine, to the prejudice of any one 
whether within Canada or not, or that some person should be in- 
duced by the belief that it is genuine, to do or refrain from doing 
anything, whether within Canada or not. 

2. Making false document.—Making a false document in- 
cludes altering a genuine document in any material part,.or mak- 
ing any material addition to it or adding to it any false date, at- 
testation, seal or other thing which is material, or making any ma- 
terial alteration in it, either by erasure, obliteration, removal or 
otherwise. 

3. When forgery complete.—Forgery is complete as soon as 
the document is made with such knowledge and intent as afore- 
said, though the offender may not have intended that any particu- 
lar person should use or act upon it as genuine, or be induced, by 
the belief that it is genuine, to do or refrain from doing anything. 

4. False document may be incomplete.—Forgery is complete 
although the false document may be incomplete, or may not pur- 
port to be such a document as would be binding in law, if it be so 
made and is such as to indicate that it was intended to be acted on 
as genuine. 55-56 V., c. 29, s. 422. 


To forge is, in its general sense, to conterfeit, to falsify; though to 
convict the person who made the false instrument of a crime the intent to 
defraud must be made to appear. R. v. Dunlop (1857), 15 1. Cc. Q. B., 118. 

The making of a false document includes the alteration of it, for the 
alteration of a genuine instrument makes it a false instrument. R. Y. 
iano C1884). 7 OAR. 228, 

To constitute the crime of forgery it is not necessary that the writing 
charged to be forged should be such as would be effectual if it were a true 
and genuine writing. R. v. Portis (1876), 40 U. C. Q.. B:, 214. 

A person may be guilty of forgery although the note in question was 
found in his possession when he was arrested. and was never in fact ut- 
tered by him. R. vy. Crocker (1805), 2 Leach C. C., 987. 
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A person making a false deed in his own name may $e guilty of for- 
gery. oR. vs, Ritson (iso mada oven atone eiteane00y 

Jf a person whose name is the same as that of the payee of a cheque, 
receives it by mistake, and knowing that he is not the real payee, en- 
doises it for the purpose of -obtaining possession of the money, he is 
guilty of forgery. Mead y.. Young (1790), 4 D. & H., 28. 

The fraudulent alteration of the material part of a deed is forgery. 
R. v. Elsworth (1780), 2 Hast P. C., 986. 

Altering the date of a bill of exchange after acceptance, and for the 
purpose otf accelerating the time when itS payment is due, is forgery. 
Master v. Miller (1792), 1 Amstr. 225; R. v. Atkinson (1887), 7 C. & P., 669. 

The indorsement of a fictitious name on a bill of exchange for the pur- 
pose of giving it currency is forgery. R. v. Wilks ons 2 Hast cP. C.. 957; 
R. vy. Backler’ (1831), » (©. & P., 18s IR. v. Kine (1832); G.n6c ae eae 

The fact that the instrument in question is so iipertene that "it would 
have no legal effect if it were genuine will not alter the liability of a per- 
son accused of having forged the same. R. vy. Lyon (1813), R. & R., 255; 
R. v. McIntosh (1800), 2 Hast P. C., 942. 

If a cheque is given to a person with a certain authority, the agent 
is confined strictly within the limits of that authority, and if he choose 
to alter it, the crime of forgery is committed. If a blank cheque be given 
to him with a limited authority to complete it, and he fill it up with an 
amount different from the one he was directed to insert, and if, after the 
authority was at end, he fill it up with any amount whatever, that too 
would be clearly. forgery. R. v. Bateman (1845), 1 Cox C. C., 186; R. v. 
Hart (1836), 7 C. & P., 652; Wright’s Case, 1 Lewin C. C., 186. 

A person who, having an order for delivery of wheat for the support 
of poor persons, is guilty of forgery if, with intent to defraud, he materi- 
ally alters the order so as to increase the quantity of wheat which may 
be obtained thereunder. R. v. Campbell (1859), 18 U. C. Q. B., 416. 

A person who, having a power of attorney from another, fraudulently 
conceals that fact, and, assuming to be the principal, executes a deed in 
the name of and as representing another person, with intent to defraud, 
commits forgery. R. v. Gould (1869), 200 << CxO. Pea d5 9: 

Where a fraudulent conspiracy is entered into between two persons, 
in pursuance of which one of them opens an account in a bank in a fic- 
titious name, and gives to the other a cheque drawn in a fictitious name, 
for which the latter knows there are no funds, and in furtherance of the 
conspiracy the same is negotiated by the payee by obtaining another bank, 
which thinks it is genuine, to cash it, the cheque is a false document 
both under the Code and at common law. Re Murphy (1894), 2 C. C. C., 562. 

When documents filed as exhibits in a civil suit form the subject mat- 
ter of indictment for forgery and uttering, they may be impounded upon 
the application of the Attorney-General acting for the King. Couture v. 
Bortier = (1685) (Redeem iadsun CuO. 

A witness who testifies that the forged signatures were written by the 
accused, is not corroborated in a ‘‘material particular by evidence im- 
plicating the accused,’’ by proof that certain other signatures, were in the 
same handwriting, when the only evidence shewing that the latter’s sig- 
natures were written by the accused was the testimony of the same wit- 
ness who had testified to the handwriting of the signatures first examined. 
R. v.' McBride (1895), 2 C. GC. C..- 544. 

See also R. v. Giles (1856),.6. U. C. C. -P., 84. 

When a document is alleged to have been forged, it must be proved 
that the handwriting was intended to represent that of some person whose 
it is proved not to be, or that it was.intended as the handwriting of 4 
person who never existed. R. v. Sponsonby (1784), 2 Hast P. C., 996; R. v. 
Downes (1789), 2 Hast P. C., 996 and 997. 
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; The evidence of a person who is expert in the detection of forgeries 
is admissible to prove that the writing is in a feigned hand, although he 
never saw the person write. R. v. Blackler (1831). 5 C. & P., 118; Goodtitle 
Vv. Braham (1792), 4 D. & E., 497. 

; The uttering of a false letter of introduction, the signature to which 
is forged, is an indictable offence under this section if the person utter- 
ing same knows it to be a false document, and to have been made with 
intent that it should be acted upon as genuine to the prejudice of any one. 
Re Abeel (1904), 8 CG. €. C.. 189. 

Unless the forged instrument has been lost or destroyed, it must be 
Danes us establish a prima facie case of forgery. Re Harsha (1906), “10 
. mee also; Rlpve (Griffitns 858)5) 420 Ce ais J, 2407 (RY vy. ‘Craig’ | (1857), % 
U. C. C. P., 2395 oR. v. MeNeyvin (1867), 2. R. L., 711; R. v. Hawkes (1838), 
2 Moody C. C., 60; R. v. Curry (1841), 2 Moody C. C., 218; R. v. Howie 
C869) 11 Cox 'C.-C.5 32205 Recy. itehie ((85%))' 26) Ly. J. Me ©.) 90° R. v. Jones 
(1785), 1 Leach, 405; R. v. Thomas (1837), 7 C. & P., 851: R. v. Howley 
(1862), L. & C., 159; R. v. Atkinson (1841), 2 Moody GC. C., 215; R. v. Rowe 
(1903), 8- C2. Go Cy, 28: 


467. Uttering forged documents.—Every one is guilty of 
an indictable offence who, knowing a document to be forged, uses, 
deals with, or acts upon it, or attempts to use, deal with, or act 
upon it, or causes or attempts to cause any person to use, deal 
with, or act upon it, as if it were genuine, and is liable to the same 
punishment as if he had forged the document, 

2. Wherever forged.—It is immaterial where the document 
was forged. 55-56 V., ¢c. 29, s. 424. 


Upon an indictment under this section for passing a forged note, proof 
of the fact that the accused had uttered other forged notes would raise 
a presumption that he knew that the one in question was forged. R. v. 
Nig OCH (S59) alien he GaBhh iio ton Ve Oat (L802) + Suny 6c He, Sods) RL Ve 
Colclough (1889), 15 Cox. C. C., 92; R: v> Foster (1855); 24 L. J.,°M. C., 184. 

The mere showing of a forged receipt to a person with whom the ac- 
used is claiming credit for it, is an uttering, even though the accused re- 
fuses to part with possession of the receipt. R. v. Radford (1845), 1 Cox 
Cru i LOS: 

Delivering a box containing forged stamps to the accused’s Own ser- 
vant, in order that he may carry them to an inn to be forwarded by a car- 
rier to a customer, is an uttering. R. v. Collicott (1812), R. & R., 212. 

See also. Couture v,. Fortier +895), R.-J. Q:, 7 S. C:, 197. 


488. Forgery.—Every one who commits forgery of,— 

(a) Publie seal.—-Any document having impressed thereon or 
affixed thereto any public seal of the United Kingdom or any part 
thereof, or of Canada or amy part thereof, or of any dominion. 
possession or colony of His Majesty; or, 

(b) Signature of Governor.—Any document bearing the sig- 
nature of the Governor General, or of any administrator. or of any 
deputy of the Governor, or of any lieutenant-governor or any one 
at any time administering the government of any province of 
Canada; or, 
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(¢) Documentary title-—Any document containing evidence 
of, or forming the title or any part of the title to, any land or 
hereditament, or to any interest in or to any charge upon any land 
Or hereditament, or evidence of the creation, transfer or extinc- 
tion of any such interest or charge; or, 

(d) Entry in register—Any entry in any register or book, 
or any memorial or other document made. issued, kept or lodged 
under any Act for or relating to the registering of deeds or other 
instruments respecting or concerning ths title to or any claim 
upon any land or the recording or declaring of titles to land; or, 

(ce) Registration document.—Any document required for tle 
purpose of procuring the registering of any such deed or instru- 
ment or the recording or declaring of any such title; or, 

(f) Document e‘vidence of registration.—Any document 
which is made, under any Act, evidence of the registering or re- 
cording or declaring of any such deed, instrument or title; or, 

(g) Affecting the title——Any document which is made by 
any Act evidence affecting the title to land; or, 

(h) Notarial act.—Any notarial act or document or authentic- 
ated copy, or any. procés-verbal of a surveyor. or authenticated 
copy thereof; or, 

(i) Register of births, deaths ete —Any register of births. 
baptisms, marriages, deaths or burials authorized or required by 
law to be kept, or any certified copy of any entry in or extract 
from any such regis ter; OT, 
copy of any such register required 
by law to be transmitted by or to any registrar or other officer; or, 

(k) Will or probate.—Any will, codicil or other testament- 
ary document, either of a dead or living person, or any probate or 
letters of administration, whether with or without the will an- 
nexed; or, 

(1) Transfer of government steck.—Any transfer or assign- 
ment of any share or interest in any stock, annuity or public fund 
of the United Kingdom or any part thereof, or of Canada or any 
part thereof, or of any dominion, possession or colony of His 
Majesty, or of any foreign state or country, or receipt or certificate 
for interest accruing thereon; or, 


(m) Tramsfer of company stock.—Any transfer or assign- 
ment of any share or interest in the debt of any public body, com- 
pany or society, British, Canadian or foreign, or of any share or 
interest in the capital stock of any such company or society, or re- 
ceipt or certificate for interest accruing thereon; or, 

(n) Transfer of grant as serip.—Any transfer or assign- 
ment of any share or interest in any claim to a grant of land from 
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the Crown, or to any scrip or other payment or allowance in lieu 
of any such grant of land; or, 

(0) Power of attorney.—Any power of attorney or other au- 
thority to transfer any interest or share hereinbefore mentioned, 
or to receive any dividend or money payable in respect of any 
such share or interest; or, 

(p) Entry evidence of stock.—Any entry in any book or 
register, or any certificate, coupon, share, warrant or other docu- 
ment which by any law or any recognized practice is evidence of 
the title of any person-to any such stock, interest or share, or to 
any dividend or interest payable in respect thereof; or, 

(q) Exchequer bill—Any exchequer bill or endorsement 
thereof or receipt or certificate for interest accruing thereon; or, 

(vr) Bank note.—Any bank note or bill of exchange, prom- 
issory note or cheque, or any acceptance, endorsement or assign- 
ment thereof; or, 

(s) Serip.—Any scrip in lieu of land; or, 

(t) Evidence of title to government debt.—Any document 
which is evidence of title to any portion of the-debt of any domin- 
ion, colony or possession of His Majesty, or of any foreign state, 
or any transfer or assignment thereof; or, 

(u) Document security for money.—Any deed, bond, deben- 
ture, or writing obligatory, or any warrant, order, or other security 
for money or payment of money, whether negotiable or not, or 
endorsement or assignment thereof; or, 

(v) Receipt for money or goods.—Any accountable receipt 
or acknowledgement of the deposit, receipt, or delivery of money 
or goods, or endorsement or assignment thereof; or, 

(w) Shipping document.—Any bill of lading, charter-party, 
policy of insurance, or any shipping document accompanying a 
bill of lading, or any endorsement or assignment thereof; or, 

(x) Warehouse receipt.—Any warehouse receipt, dock war- 
rant, dock-keeper’s certificate, delivery order, or warrant for the 
delivery of goods, or of any valuable thing, or any endorsement or 
assignment thereof; or, 

(y) Document used as evidence of right to goods.—Any 
other document used in the ordinary course of business as proof 
of the possession or control of goods, or as authorizing, either on 
endorsement or delivery, the possessor of such document to trans- 
fer or receive any goods; 

Penalty.—Is guilty of an indictable offence and liable to im- 
prisonment for life if the document forged purports to be, or was 
intended by the offender to be understood to be or to be used as 
genuine. 55-56 V., c. 29, 8. 423. 

13 
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A conviction cannot be made for forgery upon the evidence of one. 
witness unless such witness is corroborated in some material particular 
by evidence implicating the accused. Section 1002. 

Where a prisonér is charged with forgery, by writing three false sig- 
natures, as indorsements, on the back of a promissory note, and each of 
the parties whose signature is thus made to appear, swears that it is not 
his and is a forgery, there is the corroborative evidence required by sec- 
tions 1002 of the Crim. Code. R. v. Houle (1905), 12 C. C. C., 57. 

In a charge of forgery, it was held that the corroboration must be that 
of another witness, and not merely the evidence of the same witness on 
another point. R. v. McBride (1895), 2 C. C. C., 544, 


469. Forgery.—Every one who commits forgery of,— 

(a) Property registration.—Any entry or document made, is- 
sued, kept or lodged under any Act for or relating to the registry 
of any instrument respecting or concerning the title to, or any 
claim upon, any personal property; or, 

(b) Public register.—Any public register or book not herein- 
before mentioned appointed by law to be made or kept, or any 
entry therein; 

Penalty.—Is guilty of an indictable offence and liable to four- 
teen years’ imprisonment if the document forged purports to be, 
or was intended by the offender to be understood to be, or to be 
used as genuine. 55-56 V., c. 29, s. 423. 


470. Forgery.—Every one who commits forgery of,— 

(a) Record of court of justice Any record of any court of 
justice, or any document whatever belonging to or issuing from 
any court of justice, or being or forming part of any proceeding 
therein; or, 

(b) Documentary evidence.—Any certificate, office copy, or 
certified copy or other document which, by any statute in force for 
the time being, is admissible in evidence; or, 

(c) Document issued by court.—Any document made or is- 
sued by any judge, officer or clerk of any court of justice, or any 
document upon which, by the law or usage at the time in force, any 
court of justice or any officer might act; or, 

_ -(d) Magistrate, process.—Any document which any magis- 
trate is authorized or required by law to make or issue; or, 

(e) Entry in register.—Any entry in any register or book 
kept, under the provisions of any law, in or under the authority of 
any court of justice or magistrate acting as such; or, 

(f) Letters patent.—Any copy of any letters patent, or of the 
enrolment or enregistration of letters patent, or of any certificates 


thereof; or, 
(gz) License.—Any license or certificate for or of marriage; or, 
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(h) Contract.—Any contract or docu.nent which, either by it- 
self or with others, amounts to a contract, or is evidence of a con- 
tract; or, 

(i) Power of attorney.—Any power or letter of attorney or 
mandate; or, 

(j) Orders for money or goods.—Any authority or request 
for the payment of money, or for the delivery of goods, or of any 
note, bill or valuable security; or, 

(k) Receipt or discharge.—Any acquittance or discharge, or 
any voucher of having received any goods, money, note, bill or 
valuable security, or any instrument which is evidence of any such 
receipt; or, 

(1) Documentary evidence —Any document to be given in 
evidence as a genuine document in any judicial proceeding; or, 

(m) Railway ticket.—Any ticket or order for a free or paid. 
passage on any carriage, tramway or railway, or any steam or 
other vessel; or, 

(n) Other documents.—Any document not mentioned in this 
or the two last preceding sections; 

Penalty.—Is guilty of an indictable offence and liable to Seven 
years’ imprisonment if the document forged purports to be, or was 
intended by the offender to be understood to be, or to be used as 
genuine. 55-56 V., c. 29, s. 423. 


471. Penalty.—Every one is guilty of an indictable offence 
and liable to fourteen years’ imprisonment who, without lawful au- 
thority or excuse, the proof whereof shall lie on him,— 


(a) Machinery for exchequer bill paper.—Makes, begins to 
make uses or knowingly has in his possession, any machinery or 
instrument or material for making exchequer bill paper, revenue 
paper or paper intended to resemble the bill paper of any firm or 
body corporate, or person carrying on the business of banking; or, 

(b) Engraving for bill or note.—Engraves or makes upon 
any plate or material anything purporting to be, or apparently in- 
tended to resemble, the whole or any part of any exchequer bill or 
bank note; or, 


(c) Using the same.—Uses any such plate or material for 
printing any part of any such exchequer bill or bank note; or, 

(d) Possessing the same.—Knowingly has in his possession 
any such plate or material as aforesaid; or, 

(ce) Making exchequer or other bill paper.—Makes, uses or 
knowingly has in his possession any exchequer bill paper, revenue 
paper, or any paper intended to resemble any bill paper of any firm, 
body corporate, company or person, carrying on the business of 
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banking, or any paper upon which is written or printed the whole 
or any part of any exchequer bill, or any bank note; cr, 

({) Engraving for government bond.—Engraves or makes 
upon any plate or material anything intended to resemble the 
whole or any distinguishing part of any bond or undertaking for 
the payment of money used by any dominion, colony or possession ~ 
of His Majesty, or by any foreign prince or state, or by any body 
corporate, or other body of the like nature, whether within His 
Majesty’s dominions or without; or, 

(g) Using the same.—Uses any such plate or other material 
for printing the whole or any part of such bond or undertaking; 
or, 

(h) Possessing the same.—Knowingly offers, disposes of or 
has in his possession any paper upon which such bond or under- 
taking, or any part thereof, has been printed. 55-56 V., c. 29) s. 
434. 


OFFENCES RESEMBLING FORGERY. 


472. Counterfeiting government seals.—Every one is guilty 
of an indictable offence and liable to imprisonment for life who un- 
lawfully makes or who counterfeits any public seal of the United 
Kingdom or any part thereof, or of Canaaa or any part thereof, or 
of any dominion, possession or colony of His Majesty, or the im- 
pression of any such seal, or uses any such seal or impression, 
knowing the same to be so unlawfully made or counterfeited. 55- 
56 V2,:6. 29, S. 425. 


473. Counterfeiting seals of courts or registry or burial 
boards.—Every one is guilty of an indictable offence and liable to 
fourteen years’ imprisonment who unlawfully makes or who coun- 
terfeits any seal of a court of justice, or any seal of or belonging 
to any registry office or burial board, or the impression of any 
such seal, or uses any such seal or impression Knowing the same 
to be so unlawfully made or counterfeited. 55-56 V., c. 29, s. 426. 


474. Unlawfully printing counterfeit proclamation.— 
Tendering same in evidence.—Every one is guilty of an indict- 
able offence and liable to seven years’ imprisonment who prints 
any proclamation, order, regulation or appointment, or notice 
thereof, and causes the same falsely to purport to have‘been print- 
ed by the King’s Printer for Canada, or the Government printer 
for any province of Canada, as the case may be, or tenders in evi- 
dence any copy of any proclamation, order, regulation or appoint- 
ment which falsely purports to have been printed as aforesaid, 
knowing that the same was not so printed, 55-56 V., c. 29, s. 427. 
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475. Sending teiegrams in false names.—Every one is 
guilty of an indictable offence who, with intent to defraud, causes 
or procures any telegram to be sent or delivered as being sent by 
the authority of any person knowing that it is not sent by such au- 
thority, with intent that such telegram should be acted on as 
being sent by that person’s authority, and is liable, upon conviction 
thereof, to the same punishment as if he had forged a document 
to the same effect as that of the telegram. 55-56 V., c. 29, s. 428. 


4'76. Sending false telegrams.—EHEvery one is guilty of an in- 
dictable offence and liable to two years’ imprisonment who, with 
intent to injure or alarm any person, sends, causes, cr procures to 
be sent any telegram or letter or other message containing matter 
which he knows to be false. 55-56 V., c. 29, s. 429. 


477. Drawing document without authority.—Every one is 
guilty of an indictable offence who, with intent to defraud and 
without lawful authority or excuse, makes or executes, draws, 
signs, accepts or endorses, in the name or on the account of an- 
other person, by procuration or otherwise, any document, or makes 
use of or utters any such document knowing it to be so made, ex- 
ecuted, signed, accepted or endorsed, and is liable to the same pun- 
ishment as if he had forged such document. 55-56 V., c. 29, s. 431. 


As to the definition of document, see sec. 3835 (f.) 

An indictment may be laid for unlawfully and with intent to defraud 
Signing a promissory note by procuration, although the name signed is 
the name of a testamentary succession or of an estate in liquidation, but, 
if the indictment does not disclose the particulars, an order will be made 
against the Crown to furnish particulars of the names and capacities of 
the persons representing such estate at the time when the offence is al- 
leged to have been committed, and directing that the defendants be not 
arraigned until after the particulars have been delivered. R. v. Weir 
USO) ara Can Ce) Cegilobe , 

A count of an indictment charging the defendants with having, with 
intent to defraud, unlawfully made use of and uttered a promissory note, 
alleged to have been made and signed by one of the defendants by pro- 
curation without lawful authority or excuse and with intent to defraud, 
is defective if it does not also allege that the defendants knew it to have 
been so made and signed. 

Such a defect is one of substance and cannot be amended. R. vy. Weir 
(200 pesn€s -C.G;..499. 


478. Penalty.—Every one is guilty of an indictable offence 
and liable to fourteen years’ imprisonment who,— 

(a) Obtaining anything by forged instrument or by pro- 
bate of forged will——Demands, receives, or obtains anything, or 
causes or procures anything to be delivered or paid to any person, 
under, upon, or by virtue of any forged instrument knowing 
the same to be forged, or under, upon, or by virtue of any pro- 
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bate or letters of administration, knowing the will, codicil or 
testamentary writing on which such probate or letters of ad- 
ministration were obtained to be forged, or knowing the pro- 
bate or letters of administration to have been obtained by any 
false oath, affirmation, or affidavit; or, 

(b) Attempt,—Attempts to do any such thing as aforesaid. 
55-56 V., c¢. 29, s. 432. 

479. Penalty.—Every one is guilty of an indictable offence 
and liable to fourteen years’ imprisonment who,— 

(a) Counterfeiting stamp.—Fraudulently counterfeits any 
stamp, whether impressed or adhesive, used for the purposes of 
revenue by the Government of the United Kingdom or of Canada, 
or by the government of any province of Canada, or of any pos- 
session or colony of His Majesty, or by any foreign prince or 
state; or, 

(b) Disposal of same.—Knowingly sells or exposes for sale, 
or utters or uses any such counterfeit stamp; or, 


(c) Making, etc., die for same.—Without lawful excuse, the 
proof whereof shall lie on him, makes, or has knowingly in his 
possession, any die or instrument capable of making the impression 
of any such stamp as aforesaid, or any part thereof; or, 

(d) Removing stamp.—Fraudulently cuts, tears or in any 
way removes from any material any such stamp, with intent that 
any use should be made of such stamp or of any part thereof; or, 

(e) Mutilating stamp.—Fraudulently mutilates any such 
stamp with intent that any use should be made of any part of such 
stamp; or, 


(f) Using stamp fraudulently.—Fraudulently fixes or places 
upon any material, or upon any stamp aforesaid, any stamp or part 
of a stamp which, whether fraudulently or not, has been cut, torn, 
or in any other way removed from any other material or out of or 
from any other stamp; or, 


(g) Erasing marks on stamped material.—Fraudulently 
erases, or otherwise, either really or apparently, removes, from 
any stamped material any name, sum, date, or other matter or 
thing thereon written, with the intent that any use should be made 
of the stamp upon such material; or, 


(h) Possessing mutilated or erased stamp.—Knowingly and 
without lawful excuse the proof whereof shall lie upon him has in 
his possession any stamp or part of a stamp which has been fraud- 
ulently cut, torn, or otherwise removed from any material, or any 
stamp which has been fraudulently mutilated, or any stamped ma- 
terial out of which any name, sum, date, or other matter or thing 


- 
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has been fraudulently erased or otherwise, either really or appar- 
ently, removed; or, 

(i) Counterfeiting Government mark or brand.—Without 
lawful authority makes or counterfeits any mark or brand used by 
the Government of the United Kingdom of Great Britain and Ire- 
land, the Government of Canada. or the Government of any prov- 
ince of Canada, or by any department or officer of any such Gov- 
ernment for any purpose in connection with the service or busi- 
ness of such Government, or the impression of any such mark or 
brand, or sells or exposes for sale or has in his possession any 
goods having thereon a counterfeit of any such mark or brand 
knowing the same to be a counterfeit, or affixes any such mark or 
brand to any goods required by law to be marked or branded other 
than those to which such mark or brand was originally affixed. 
55-56 V., c. 29, s. 435. 


480. Penalty.—Every one is guilty of an indictable offence 
and liable to fourteen years’ imprisonment who,— 

(a) Injuring register of births and deaths.—Unlawfully 
destroys, defaces or injures any register of births, baptisms, mar- 
riages, deaths or burials required or authorized by law to be kept 
in Canada, or any part thereof. or any copy of such register, or any 
part thereof required by law to be transmitted to any registrar or 
other officer: or, 

(b) Making false entry in same.—Unlawfully inserts in any 
such register, or any such copy thereof, any entry, known by him 
to be false, of-any matter relating to any birth, baptism, marriage, 
death or burial, or erases from any such register or document any 
material. part thereof. 55-56 V., c. 29, 's. 436. 


A register is none the less defaced or injured because when produced 
in court the torn part has been pasted in and is as legible as before the 
offence. R. v. Bowen (1844), 1 Cox C. C., 88%. 

Where the false entry is actually made on the information of and at 
the instance of the accused, he is guilty of the offence of inserting the 
entry in the register and not merely of making a false statement for that 
PEP ORS: R.. v. Mason (848), 2 C. & K., 622; R. v. Dewitt (1849), 2 C. & 

A UES 

A person who knowing his name to be A. signs another name as a 
witness to a marriage in an authorized register, is guilty of the offence 
of inserting a false entry in the register although he so signs as a third 
witness and two only were required by law. R. v. Asplin (1873), 12 Cox 
SE (OR RUE 


481. Penalty—Every one is guilty of an indictable offence 
and liable to ten years’ imprisonment who,— 

(a) False certificate of copy.—Being a person authorized 
or required by law to give any certified copy of any entry in any 
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register in the last preceding section mentioned, certifies any writ- 
ing to be a true copy or extract, knowing it to be false, or know- 
ingly utters any such certificate: or, 

(b) Fraudulently concealing register. —Unlawfully and for 
any fraudulent purpose takes any such register or certified copy 
from its place of deposit or conceals it; or, 

(c) Permitting concealment.—Being. a person having the 
custody of any such register or Seek copy, permits it to be so 
taken or concealed. 55-56 V., ec. 29, 437. 

482. Penalty.—Every one is Sate of an indictable offence 
and liable to seven years’ imprisonment who,— 

(a) False certificate of entry.—Being by law required to 
certify that any entry has been made in any such register makes 
such certificate knowing that such entry has not been made; or, 

(b) Of particulars.—Being by law required to make a certifi- 
cate or declaration concerning any particular required for the pur- 
pose of making entries in such register, knowingly makes such 
certificate or declaration containing a falsehood; or; 

(c) Uttering false copy of record.—Being an officer having 
custody of the records of any court, or being the deputy of any 
such officer, wilfully utters a false copy or certificate of any record; 
or, 

(d) False signature.—Not being such officer or deputy fraud- 
ulently signs or certifies any copy of certificate of any record, or 
any copy of any certificate, as if he were such officer or deputy. 
55-56 V., ¢c. 29, s. 438. 


483. Penalty.—Every one is guilty of an indictable offence 
and liable to two years’ imprisonment who,— 

_ (a) Knowingly certifying false copy by official.—Being 
an officer required or authorized by law to make or issue any certi- 
fied copy of any document or of any extract from any document, 
wilfully certifies, as a true copy of any document or of any ex- 
tract from any such document, any writing which he knows to be 
untrue in any material particular; or, 

(b) False signature.—Not being such officer as aforesaid 
fraudulently signs or certifies any copy of any document, or of 
any extract from any document, as if he were such officer, 55-56 
Ve Cao. S430. 


484. Penalty.—Every one is guilty of an indictable offence 
and liable to fourteen years’ imprisonment who, with intent to de- 
fraud,— 

(a) False entry in Government account books.—Makes any 
untrue entry or any alteration in any book of account kept Py the 
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Government of Canada, or of any province of Canada, or by any 
bank for any such Government, in which books are kept the ac- 
counts of the owners of any stock, annuity or other public fund 
transferable for the time peing in any such books, or who, in any 
manner, wilfully falsifies any of the said books; or, 

(b) Transfer by person other than owner.—Makes any 
transfer of any share or interest of or in any stock, annuity or 
public fund, transferable for the time being at any of the said 
banks, in the name of any person other than the owner of such 
share or interest. 55-56 V., c. 29, s. 440. 


485. False dividend warrants.—Every one is guilty of an 
indictable offence and liable to seven years’ imprisonment who, 
being in the employment of the Government of Canada, or of any 
province of Canada, of any bank in which any books of account 
mentioned in the last preceding section are kept, with intent to 
defraud, makes out or delivers any dividend warrant, or any war- 
rant for the payment of any annuity, interest or money payable at 
any of the said banks, for an amount greater or less than that to 
which the person on whose account such warrant is made out is 
entitled. 55-56 V., c. 29, s. 441. 


FORGERY OF TRADE MARKS AND FRAUDULENT MARKING 
OF MERCHANDISE. 


486. Forgery.—Every one is deemed to forge a trade mark 
who either,— A 

(a) Simulating trade mark.—Without the assent of the pro- 
prietor of the trade mark makes that trade mark or a mark so 
nearly resembling it as to be calculated to deceive; or, 

(b) Falsifying trade mark.—Falsifies any genuine trade 
mark, whether by alteration, addition, effacement or otherwise. 

2. Forged trade mark.—Any trade mark or mark so made or 
falsified is, in this Part, referred to as a forged trade mark. 55-56 
V., c. 29, s. 445. 

487. Applying trade marks.—Every one is deemed to apply 
a trade mark, or mark, or trade description to goods who,— 

(a) To goods.—Applies it to the goods themselves; or, 

(b) To covering for goods.—Applies it to any covering, label, 
reel, or other thing in or with which the goods are sold or exposed 
or had in possession for any purpose of sale, trade or manufacture; 
or, : 
(c) By placing goods in covering.—Places, incloses or an- 
nexes any goods which are sold or exposed or had in possession 
for any purpose of sale, trade or manufacture in, with or to any 
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covering, label, reel, or other thing to which a trade mark or mark 
or trade description has been applied; cr, 

(d) By fraudulent use cf trade mark.—Uses a trade mark 
or mark or trade description in any manner calculated to lead to 
the belief that the goods in connection with which it is used are 
cesignated or described by that trade mark or mark or trade de- 
scription. 

2. By connecting with other article —A trade mark or 
mark or trade description is deemed to be applied whether it is 
woven, impressed or otherwise worked into, or annexed or affixed 
to, the goods, or to any covering, label, reel, or other thing. 

3. Falsely applying.—Every one is deemed to falsely apply 
to goods a trade mark or mark who, without the assent of the 
proprietor of the trade mark, applies such trade mark, or a mark 
so nearly resembling it as to be calculated to deceive, 55-56 V., 
c. 29, s. 446. 


The use of the words ‘‘quadruple plate’? in an advertisement of sale 
of silverplated ware may constitute a false trade description, the applica- 
tion of which is an offence under Cr. Code sec. 446 (now sec. 487). 

It is not necessary that a false trade description under this section 
should be physically connected with the goods or that it should accom- 
pany the same, and oral evidence is admissible to connect the description 
of the goods in the advertisement with the goods afterwards sold. R. v. 
1. Eaton Company, Ltd. (1899), 3 C.-C. C., 421: 

The description in an invoice of the goods is sufficient, but an oral 
statement made on the sale is not within this section. Coppen v. Moore 
(1898),°2 Q. B., 306. 

See also Budd v. Lucas (1891), 1 Q. B., 408; Langley v. Bombay Tea 
Co, (1900); “2 Be 460. 


No prosecution for this offence shall be commenced after the expira- 
tion of three years from the time of its commission. Section 1140. 


488. Forging, etc., trade marks.—Every one is guilty of an 
indictable offence who, with intent to defraud,— 
(a) forges any trade mark; or, 

(b) falsely applies to any goods any trade mark, or any mark 
so nearly resembling'a trade mark as to be calculated to deceive; 
or, 

(c) makes any die, block, machine or other instrument, for the 
purpose of forging, or being used for forging, a trade mark; or, 

(d) applies any false trade description to goods; or, 

(e) disposes of, or has in his possession, any die, block, ma- 
chine, or other instrument, for the purpose of forging a trade mark; 
or, 

(f) causes ‘any of such things to be done. 

2. Burden of proof.—On any prosecution for forging a trade 
“mark the burden of proof of the assent of the proprietor shall lie 
ov the defendant. 55-56 V., c. 29, ss. 447 “nd 710. 
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; The prosecution must be commenced within three ‘years from the time 
the offence was committed. Section 1140. ; 


On a charge of falsely applying a trade mark the onus of proving that 
the assent of the proprietor of the trade mark has not been given is upon 
the prosecution. Section 488 (2) applies only to cases of forgery of a trade 
mark and not to cases of ‘‘falsely applying,’’ to shift the onus to the de- 
fendant of proving such assent. R. y. Howarth (A898), C2 Ce e243. 

Upon a prosecution for falsely applying an imitation of a trade mark 
with intent to defraud, it is open to the accused to attack the validity of 
the registered trade mark. R. v. Cruttenden (1905), 10 C. C. C., -223. 


489 Selling goods falsely marked.—Saving,.—Every One is 
guilty of an indictable offence who sells or exposes, or has in his 
‘possession, for sale, or any purpose of traae or manufacture, any 
goods or things to which any forged trade mark or false trade de- 
scription is applied, or to whicn any trade mark, or mark so nearly 
resembling a trade mark as to be calculated to deceive, is falsely 
applied, as the case may be, unless he proves,— 

'(a) that having taken all reasonable precaution against com- 
mitting such an offence he had, at the time of the commission of 
the alleged offence, no reason to suspect the genuineness of the 
trade mark, mark or trade description; and, ; 

(b) that on demand made by or on ‘behalf of the prosecutor he 
gave all the information in his power with respect to the persons 
from whom he obtained such gcods or things; and, 

; (c) that otherwise he had acted innocently. 55-56 V., c. 29, 
s. 448. 


Prosecution for this offence must be commenced within three years 
from the time of the commission of the offence. Section 1140. 

The Canadian law respecting trade-marks being derived from English 
legislation, reference for its interpretation should be had to English de- 
cisions, more. especially as the law extends throughout the Dominion, and 
it is desirable that the jurisprudence should be uniform. R. vy. Authier 
ESO eee Lar Cae Cr ere Oe ; 

It is not necessary that the resemblance should be such as to deceive 
persons who might see the two marks placed side by side, or who might 
examine them critically. R. v. Authier (supra). 

See also Wotherspoon & Currie, 5 HE. & I., App. 508; Leather Cloth Co. 
v. American ijLeather Cloth Co., 11 H. L. C., 589; Seixo vy. Provezende, 1 
Chy. App., 196. 


490. Defacing trade mark.—Every one is guilty of an in- 
dictable offence who,— 

(a) Wilfully defaces, conceals or removes the trade mark duly 
‘registered, or name of another person upon any cask, keg, bottle, 
siphon, vessel, can, or other package, unless such cask, keg. 
bottle, siphon, vessel, can, case or other package has been pur- 
chased from such other person, if the same shall have been so de- 
faced, concealed:or removed without the consent of, and with in- 
tention to defraud such other person; 
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(b) Using trade marks of others by trafficking in bot- 
tles.—Being a manufacturer, dealer or trader, or bottler, trades or 
traffics in any bottle or siphon which has upon it the trade mark 
duly registered or name of another person, without the written 
consent of such other person, or without such consent fills such 
bottle or siphon with any beverage for the purpose of sale or 
traffic. 


2. Using bottles—Prima facie evidence.—Te using by 
any manufacturer, dealer or trader or bottler, other than such 
other person, of any bottle or siphon for the sale therein of any 
beverage, or the having by any such manufacturer, dealer, trader 
or bottler upon any bottle or siphon such trade mark or name of 
such other person, or the buying. selling or trafficking in any such 
bottle or siphon without such written consent of such other person, 
or the fact that any junk-dealer has in his possession any bottle 
or siphon having upon it such a trade mark or name without such 
written consent, shall be prima facie evidence of trading or traffick- 
ing within the meaning of paragraph (b) of this section. 63-64 V,, 
c:- 46; 8:°3. 


The prosecution must be commenced within three years from the time 
of the commission of the offence, section 1140. 

A soda water manufacturer who fills for the purpose of sale bottles 
having the name of another manufacturer permanently placed thereon_is 
guilty of an indictable offence under this section unless the manufacturer 
bier mame appears on the bottles has given a written consent to such 

lling. 

It is’ not -essential to the offence that the name on the bottles should 
be registered as a trade mark. R. vy. Irvine (1905), 9 C. C. C., 407. 


491. Penalty where none specified.—Every one guilty of an 
offence defined in this Part in respect to trade marks or names, or 
in respect to trade descriptions or false trade descriptions for 
which no penalty is in this Part otherwise provided, is liable,— 

(a) On indictment.—On conviction on indictment, to two 
years’ imprisonment, with or without hard labour, or ‘to a fine 
or to both imprisonment and fine; and, 


(b) On summary conviction.—On summary conviction, to 
four months’ imprisonment, with or without hard labour, or to a 
fine not exceeding one hundred dollars; and, in case of a second 
or subsequent conviction, to six months’ imprisonment, with or 
without hard labour, or to a fine not exceeding two hundred and 
fifty dollars. 


2. Forfeiture.—In any case every chattel, article, instrument 
or thing, by means of, cr in relation to which, the offence has 
been committed shall be forfeited. 55-56 V., c. 29, s. 450, 
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492. Falsely representing that goods are manufactured 
for His Majesty.—Every one is guilty of an offence and liable, 
on summary conviction, to a penalty not exceeding one hundred 
dollars, who falsely represents that any goods are made by a person 
holding a royal warrant, or for the service of His Majesty or any 
of the royal family, or any government department of the United 
Kingdom or of Canada, 55-56 V., c. 29, s. 451. 


The prosecution must be commenced within three years from the time 
of the commission of the offence, section 1140. 


493. Unlawful importation of goods liable to forfeiture. 
—Every one is guilty of an offence and liable, on summary con- 
viction, to a penalty of not more than five hundred dollars nor. less 
than two hundred dollars who imports or attempts to import any 
goods which, if sold, would be forfeited under the provisions of 
this Part, or any goods manufactured in any foreign state or coun- 
’ try which bear any name or trade-mark which is or purports. to 
be the name or trade mark of any manufacturer, dealer or trader 
in the United Kingdom or in Canada, unless such name or trade 
mark is accompanied by a definite indication of the foreign state 
or country in which the goods were made or produced; and such 
goods shall be forfeited. 55-56 V., c. 29, s. 452. 
The prosecution must be commenced within three years from the time 
of the commission of the offence, section 1140. 
494. Making instruments for forging trade marks.—Any 
one who is charged with making any die, block, machine or other 
instrument for the purpose of forging, or being used for forging, 
a trade mark, or with falsely applying to goods any trade mark, or 
any mark, so nearly resembling a trade mark as to be calculated 
to deceive, or with applying to goods any false trade description, 
or causing any of the things in this section mentioned to be done, 
and proves,— ‘ ’ 
(a) Defence.—That in the ordinary course of his business he 
is employed, on behalf of other persons, to make dies, blocks, ma- 
chines or other instruments for making or being used in making 
trade marks, or, as the case may be, to apply marks or descrip- 
’ tions to goods, and that in the case which is the subject of the 
charge he was so employed by some person resident in Canada, and 
was not interested in the goods by way of profit or commission de- 
pendent on the sale of such goods; and, 
(b) that he took reasonable precaution against committing 
the offence charged; and, 

(c) that he had, at the time of the commission of the alleged 
offence, no reason to suspect the genuineness of the trade mark, 
mark or trade description; and, 
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(d) that he gave to the prosecutor all the information in his 
power with respect to the person by or on whose behalf the trade 
mark, mark or description was applied; 


Discharge.—Shall be discharged from the prosecution ne is 
liable to pay the costs incurred by the prosecutor, unless he has 
given due notice to him that he will rely on the above defence. 55- 
5G V., &, 29.8. 453. 


495. Servant not liable.—No servant of a master, resident 
in Canada, who bona fide acts in obsdience to the instructions of 
such master, and, on demand made by or on behalf of the prose- 
cutor, gives full information as to his master, is liable to any prose- 
cution or punishment for any offence defined in this Part. 55-56 
V., c. 29, s. 454. 


OFFENCES CONNECTED WITH TRADE AND BREACHES OF 
CONTRACT, 


496. Conspiracy in restraint of trade.—A conspiracy in 
restraint of trade is an agreement between two or more persons 
to do or procure to be done any unlawful act in restraint of trade. 
55-56 V., c. 29, s. 516. : 


See section 573. 


497. Acts in restraint not unlawful.—The purposes of a 
trade union are not, by reason merely that they are in restraint 
of trade, unlawful within the meaning of the last preceding sec- 
tion... 55-56 V.; c. 29, s. 517. 


498. Penalty for conspiracy.—Every one is guilty of an in- 
dictable offence and liable to a penalty not exceeding four thousand 
dollars and not less than two hundred dollars, or to two years’ 
imprisonment, or, if a corporation, is liable to a penalty not ex- 
ceeding ten thousand dollars, and not less than one thousand dol- 
lars, who conspires, combines, agrees or arranges with any other 
person, or with any railway, steamship, steamboat or transporta- 
tion comvany,— 


(a) To limit transportation facilities.—To unduly limit the 
facilities for transporting, producing, manufacturing, supplying, 
storing or dealing in any article or commodity which may be a 
subject of trade or commerce; or, 


merce in relation to any such article or commodity; or, 
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(c) Lessen manufacturing.—To unduly prevent, limit, or 
lessen the manufacture or production of any such article or com- 
modity, or to unreasonably enhance tne price thereof; or, 

(d) Lessen competition.—To unduly prevent or lessen com- 
petition in the production, manufacture, purchase, barter, sale, 
transportation or supply of any such article or commodity, or in 
the price of insurance upon person or property. 

2. Saving.—Nothing in this section shall be construed to apply 
to combinations of workmen or employees for their. own reason- 
able protection as such workmen or employees. 63-64 V., « 46, 
Sie: 


It is not an unlawful combination for a manufacturer to agree with-a 
number of dealers to sell to them exclusively. R. vy. American Tobacco 
Co. (1897), 3 Revue de Jurisprudence, 453. 

A person who organizes an association to restrict and control the busi- 
ness of retail coal dealing to the members of the association, and to pre- 
vent anyone else obtaining it from the foreign shippers at wholesale rates 
for resale in the district in which the association operates is properly con- 
victed under this section of conspiracy to prevent competition in the sale 
. a commodity which is the subject of trade. Rave HViothvG905) Ieee IC. 

*) 505. - 1 Spe : ns 1 
See section 581. /° 72, Kev hinetinte AS o ae > bp £3 


499. Penalty.—Every one is guilty of an offence punishable 
on indictment or on summary conviction before two justices and 
liable on conviction to a penalty not exceeding one hundred dol- 
lars or to three months’ imprisonment, with or without hard 
labour, who,— 

(a) Wilfully breaking contract with danger to life or 
property.—Wilfully breaks any contract made by him knowing, or 
having reasonable cause to believe, that the probable consequences 
of his so doing, either alone or in combination with others, will 
be to endanger human life, or to cause serious bodily injury, or to 
expose valuable property, whether real or personal, to destruction 
or serious injury; or, 

(b) Wilfully breaking contract connected with supply of 
power, light, gas or water.—Being bound, agreeing or assuming, 
under any contract made by him with any municipal corporation 
or authority, or with any company, to supply any city or any. 
other place, or any part thereof, with electric light or power, gas 
or water, wilfully breaks such contract knowing, or having reason- 
able cause to believe, that the probable consequences of his so do- 
ing, either alone or in combination with others, will be to deprive 
the inhabitants of that city or place, or part thereof, wholly or to 
_a great extent, of their supply of power, light, gas or water; or, 

(c) Wilfully breaking contract with railway under 
agreement to carry mails.—Being bound, agreeing or assuming, 
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under any contract made by him with a railway company,.or with 
His Majesty, or any one on behalf of His Majesty, in connection 
with a government railway on which His Majesty’s mails, or pas- 
sengers or freight are carried, to carry His Majesty’s mails, or to 
earry passengers or freight, wilfully breaks such contract knowing, 
or having reason to believe that the probable consequences of his 
so doing, either alone or in combination with others, will be to 
delay or prevent the running of any locomotive engine, or tender, 
or freight or passenger train or car, on the railway. 

2. Municipality or company supplying light, power, gas 
or water wilfully breaking contract.—Every municipal corpora- 
tion or authority or company, bound, agreeing or assuming to sup- 
ply amy city, or any other place, or any part thereof, with electric 
light or power, gas or water, which wilfully breaks any contract 
made ‘by such municipal corporation, authority or company, know- 
ing or having reason to believe that the probable consequences of 
its so doing will be to deprive the inhabitants of that city or place 
or part thereof wholly,-or to a great extent, of their supply of elec- 
tric light or power, gas or water, is liable to a penalty not exceed- 
ing one thousand dollars. 

3. Railway company breaking contract.—Every railway 
company, bound, agreeing or assuming to carry His Majesty’s 
mails, or to carry passengers or freight, which wilfully breaks any 
contract made by such railway company, knowing or having reason 
to believe that the probable consequences of so doing will be to 
delay or prevent the running of any locomotive engine or tender, 
or freight or passenger train or car on the railway, is liable to a 
penalty not exceeding one hundred dollars. 

4. Malice not an element.—It is not material whether any 
offence defined in this section is committed from malice conceived 
against the person, corporation, authority or company with which 
the contract is made or otherwise. 55-56 V., c. 29, 8. 521. 


500. This and preceding section to be posted up.—Every 
such municipal corporation, authority, or company, shall cause to 
be posted up at the electrical works, gas works, or water-works, or 
railway stations, as the case may ‘be, belonging to such corpora- 
tion, authority or company, a printed copy of thisiand the preceding 
section in some conspicuous place, where the same may be con- 
veniently read by the public; and as often as such copy becomes 
defaced, obliterated or destroyed shall cause it to be renewed with 
all reasonable despatch. 

_ 2. Penalty for default.—Every such municipal corporation, 
authority or company which makes default in complying with such 
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duty is liable to a penalty not exceeding twenty dollars for every 
day during which such default continues. 

3. Defacing same.—Every person unlawfully injuring, defac- 
ing or covering up any such copy so posted up is liable on sum- 
aed conviction to a penalty not exceeding ten dollars. 55-56 V., 
Cages. Dan. 


501. Intimidation.—Every one is guilty of an offence punish- 
able, at the option of the accused, on indictment or on summary 
conviction before two justices and liable on conviction to a fine 
not exceeding one hundred dollars, or to three months’ imprison- 
ment with or without hard labour, who, wrongfully and without 
lawful authority, with a view to compel any other person to ab- 
stain from doing anything which he has a lawful right to do, or to 
do anything from which he has a lawful right to abstain,— 

(a) By violence.—Uses violence to such other person, or his 
wife or children, or injures his property; or, 

(b) By threats.—Intimidates such other person, or his wife 
or children, by threats of using violence to him, her or any of them, 
or of injuring his property; or, 

(c) By following.—Persistently follows such other person 
about from place to place; or, 

(d) By hiding property.—Hides any tools, clothes or other 
property owned or used by such other person, or deprives him of, 
or hinders him in, the use thereof; or, 

(e) By following disorderly.—With one or more other per- 
sons, follows such other person, in a disorderly manner, in or 
through any street or road; or, 

(f) By watching house.—Besets or watches the house or 
other place w ere such other person resides or works, or carries 
on business or happens to be. 55-56 V., c. 29, s. 523; 445 E. VIL., 
G29, “Ss: Be 

A threat made by workmen to their employer that they will strike if 


he employs a non-union man is not intimidation. Connor v. Kent (1891), 
Zee 8.5 yd). 


502. Intimidation to prevent working at any trade.— 
Every one is guilty of an indictable offence and liable to two years’ 
imprisonment who, in pursuance of any unlawful combination or 
conspiracy to raise the rate of wages or of any unlawful combina- 
tion or conspiracy respecting any trade, business or manufacture, 
or respecting any person concerned or employed therein, unlaw- 
fully assaults any person, or, in pursuance of any such combina- 
tiom or conspiracy, uses any violence or threat of violence to any 
person, with intent to hinder him from working or being em» 


— 


l ay 
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ployed at such trade, business or manufacture. 55-56 V., c. 29, 
Ss. 524, 


503. Penalty.—Every one is guilty of an offence punishable 
on indictment, or on summary conviction before two justices, and 
liable on conviction to a fine not exceeding one hundred dollars, 
a to three months’ imprisonment with or without hard labour, 
who,— 

(a) Using violence to hinder buying grain, ete.—Beats or 
uses any violence or threat of violence to any person with intent 
to deter or hinder him from buying, selling or otherwise disposing 
of any wheat or other grain, flour, meal, malt or potatoes, or other 
produce or goods, in any market or other place; or, 

(b) To prevent conveyance of same.—Beats or wses any 
such violence or threat to any person having the charge or care of 
any wheat or other grain,- flour, meal, malt or potatoes, while on 
the way to or from any city, market, town or other place with in- 
tent to stop the conveyance of ihe same; or, 


(c) By violence hinders seamen, etc., exercising lawful 
ealling. —By force or threats of violence, or by any form of in- 
timidation whatsoever, hinders or prevents, or attempts to hinder 
or prevent any seaman, stevedore, ship carpenter, ship labourer or 
other person employed to work at or on board any ship or vessel, 
or to do any work connected with the loauing or unloading there- 
of, from working at or exercising any lawful trade, business, call- 
ing or occupation in or for which he is so employed; or with in- 
tent so to hinder or prevent, besets or watches such ship, vessel or 
employee; or, 

(d) Using violence with intent to hinder.—BHeats or uses 
any violence to. or makes any threat of violence against, any such 
person with intent to hinder or prevent him from working at or ex- 
ercising such trade, business, calling or occupation or on account 
of his having worked at or exercised the same. 55-56 V., c. 29, 
8. D2di 


504. Intimidation to prevent bidding on public lands.— 
Every person is guilty of.an indictable offence and liable to a fine 
not exceeding four hundred dollars, or to two years’ imprisonment, 
or to both, who, before or at the time of the public sale of any 
Indian lands, or public lands of Canada, or of any province of Can- 
ada, by intimidation, or illegal combination, hinders or prevents, 
or attempts to hinder or prevent, any person from bidding upon or 
nurchasing any lands so offered for sale. 59-56 V., c. 29, s. 526. 
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TRADING STAMPS. 


505. Issuing. trading stamps.—Every one is guilty of an in- 
dictable offence and liable to one year’s imprisonment, and to a 
fine not exceeding five hundred dollars, who, by himself or his 
emp!oyee or agent, directly or indirectly, issues, gives, sells or 
otherwise disposes of, or offers to issue, give, sell or otherwise dis- 
pose of trading stamps to a merchant or dealer in goods for use in 
his business. 4-5 H. VIT.¢, 9's. 1. 


506. Giving to a purchaser.—Every one is guilty of an in- 
dictable offence and liable to six months’ imprisonment, and to a 
fine not exceeding two hundred dollars, who, being a merchant or. 
dealer in goods, by himself or his employee or agent, directly or 
indirectly, gives or in any way disposes of, or offers to give or in 
any way dispose of, trading stamps to a purchaser from him of 
any such goods. 4-5 E. VII., c 9, s. 1. 


507. Executive officers of offending company liable.— 
Any executive officer of a corporation or company guilty of an of- 
fence under the two last preceding sections who in any way aids 
or abets in or counsels or procures the commission of such offence, 
is guilty of an indictable offence and liable to the punishment 
stated in the said sections respectively. 4-5 E. VII., c. 9, s. 1. 


508. Receiving trading stamps.—Every one is guilty of an 
offence and liable, on summary conviction, to a fine not ex- 
ceeding twenty dollars, who, being a purchaser of goods from a 
merchant or dealer in goods, directly or indirectly receives or takes 
trading stamps from the vendor of such goods or his employee or 
agent: 4-5 Bi: ViLjee: 9318.01. 
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WILFUL AND FORBIDDEN ACTS IN RESPECT OF CERTAIN 
PROPERTY. 


INTERPRETATION. 


509. Wilfully defined.—Every one who causes any event by 
an act which he knew would probably cause it, being reckless 
whcther such event happens or not, is deemed for the purposes of 
this Part to have caused it wilfully. 55-56 V., c. 29, s. 481. 


7 
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510. Penalty.—Every one is guilty of the indictable offence 
of mischief who wilfully destroys or damages any of the property 
in this section mentioned. and is liable to the punishment in this 
section specified, that is to say:— 

(A) To imprisonment for life if the object damaged is,— 

_ (a) Damage to house, ship er boat.—A dwelling-house, 
ship or boat, and the damage is caused by an explosion, and any 
person is in such dwelling-house, ship or boat; and the damage 
causes actual. danger to life; or, 

(b) Bank, dyke, or sea-wall.—A bank, dyke or wall of the 
sea, or of any’ inland water, natural or artificial. or any work in. 
on. or belonging to any port, harbour, dock or inland water, natural 
or artificial. and the damage causes actual danger of inundation; or, 

(c) Bridge, viaduct or aqueduct.—Any bridge, whether 
over any stream of water or not, or any viaduct, or aqueduct. over or 
under which bridge. viaduct or aqueduct any highway, railway or 
canal passes, and the damage is done with intent to render and 
does render such bridge. viaduct or aqueduct, or the highway. rail- 
way or canal passing over or under the same, or any part thereof, 
dangerous or impassable; or, 

(d) Railway.—A railway damaged with the intent of render- 
ing and so as to render such railway dangerous or impassable; 

(B) Penalty.—To fourteen years’ imprisonment if the object 
damaged is,— 

(a) Damage to ship.—A ship in distress or wrecked, or 
any goods, merchandise or articles belonging thereto; or, 

(b) To cattle.—Any cattle or the young thereof, and the dam- 
age is caused by killing, maiming, poisoning or wounding; 

(C) Penalty.—To seven years’ imprisonment if the object dam- 
aged is,— 

(a) Damage to ship.—A ship damaged with intent to 
destroy or render useless such ship; or, ; 

(b) Signal—A signal or mark used for purposes of naviga- 
tion; or, 

(c) Bank, dyke or wall.—A bank, dyke or wall of the sea or 
of any inland water or canal, or any materials fixed in the ground 
for securing the same, or any work belonging to any port, har- 
bour, dock, or inland water or canal; or. 

(d) River or canal.—A navigable river or canal damaged by 
interference with the flood gates or sluices thereof or otherwise, 
with intent and so as to obstruct the navigation thereof; or, 
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ste (e) Flood gate or sluice.—The flood gate or sluice of any 
private water with intent to take or destroy, or so as to cause the 
loss or destruction of, the fish therein cuO i. 


(f) Private fishery.—A private fishery or salmon river dam- 
aged by lime or other noxious material put into the water thereof 
with intent to destroy fish therein or to be put therein; or, 

(g) Fleod gate.—The flood gate of any mill-pond, reservoir 
or pool cut through or destroyed; or, 

(h) Goods.—Goods in process of manufacture damaged with 
intent to render them useless: cr, 

(i) Machines.—Agricultural or manufacturing machines, or 
manufacturing implements, damaged with intent to render them 
useless; or, 

(j) Hop bind.—A hop bind growing in a plantation of hops, 
or a grape vine growing in a vineyard; 

C2 Penalty.—To five years’ imprisonment if the object dam- 
aged is,— 

(a) Damaging tree or shrub.—A tree, shrub or underwood 
growing in a park, pleasure ground or garden, or in any land ad- 
joining or belonging to a dwelling-house, injured to an extent ex- 
ceeding in value five dollars; or, 

(b) Letter bag, ete.—A post letter bag or post letter; or, 

(c) Letter box, ete.—Any street letter box, pillar, box or 
other receptacle established by authority of the Postmaster General 
for the deposit of letters or other mailable matter; or. 

(d) Mailable matter.—Any parcel sent by parcel post, any 
packet or package of patterns or samples of merchandise or goods, 
or of seeds, cuttings, bulbs, roots, scions or grafts, or any printed 
vote or proceeding. newspaper, printed paper or book or other 
mailable matter, not being a post letter, sent by mail; or, 

(¢) Any other property by night.—Any property, real or 
personal, corporeal or incorporeal, for damage to which no special 
punishment is by law prescribed, damaged by night to the value 
of twenty dollars; 

(EL) Penalty.—Any cther property—To two years’ impri- 
sonment if the object damaged is any property, real or personal, 
corporeal or incorporeal, for damage to which no special punish- 
ment is by law prescribed, damaged to the value of twenty dollars. 
55-56 V.. c. 29s. 499. 

At common law a structure in order to be a bridge must have crossed 
a stream of water. R. v. Oxfordshire (1830), 1 B. & A., 289. 

‘‘Maiming’? means inflicting an injury of a permanent nature. 1 2 ae 
Jews (1844), 1 GC. & K., 539; R. v. Owens (1828), 1 Moody C. C., 205. 


But in order to constitute a wounding the injury done need not be of 
& permanent character. R. v. Haywood (1801), 2 Hast P. C., 1076. 
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Upon the charge of poisoning cattle evidence of previous acts of poison- 
. ou the part of the accused are admissible. R. v. Mogg (1830), 4 C. & 

Under s.s. (c.) parag. (i).—Although the destruction or damage must be 
‘done both wilfully and also with intent to render the machine or imple- 
ment useless, it is not necessary in order to constitute the offence specified 
in this section that the damage actually done should be of a permanent 
nature. Biv. Wisher (1865), iL. Rv dt Cc. 1C. RB. 7. 

Under ,s.s. (D) parag. (a).—The words ‘‘adjoining any dwelling-house’’ 
mean ground, etc., which has actual contact with a dwelling-house, and 
therefore the section does not apply to ground separated from a house by 
a walk, wall or gate. R. v. Hodges (1829), M. & M., 341. 

Tie amount of injury refers to the actual injury done to the tree, ete., 
itself, and the sum specified by the section cannot be made up by including 
consequential damages resulting from the act of the accused. R. v. White- 
man (1854)5" 23 ue 7. 2M. Cs; 120° 

But the $5.00 damages may be made up of the injuries done to several 
trees, etc., ati the same time.) Reive Shepherd Gs63),eu- Rh. leo. Ce Ra alts, 

A drainage ditch filled with water is not an ‘‘artificial inland water’’ 
within the meaning of section 510 s.s. c. (c), making it an indictable of- 
fence to wilfully destroy or damage any inland water or canal. R. v. 
Braun (1904), 8 C. C. C., 397. 

See also section 539. 


ARSON. 


511. Offence.—Penalty.—Every one is guilty of the indict- 
able offence of arson and liable to imprisonment for life who wil- 
fully sets fire to any building or structure, whether such building 
or structure is completed or not, or to any stack of vegetable pro- 
duce or of mineral or vegetable fuel, or to any mine or well of oil 
or other combustible substance, or to any ship or vessel, whe- 
ther completed or not, or to any timber or materials placed in any 
ship-yard for building or repairing or fitting out any ship, or to 
any of His Majesty’s stores or munitions of war. 55-56 V., c. 29, s. 


482. 


At common law if the house were the prisoner’s it was necessary to 
shew that his attempt to set fire to it was unlawful and malicious. Ries Ve 
Greenwood (1864), 23 U. C. Q. B., 250. : 

And this was supplied by proof that the act might or would be an in- 
jury to or a fraud upon any person, and that the accused acted with intent 
to do-such injury. R. v. Bryans (1862), 12 U. C. C. P., 166. 2 

See also R. v. Probert (1799), 2 Hast P. C., 1030; R. v. Isaac (1799), 2 
Hast P. C., 1031. : : : 

When the question arises whether the burning was accidental or wilful, 
evidence may be admitted tending to show that it is probable that’ upon 
another occasion the accused committed a similar offence against the same 
prop: rty. R. v. Dossett (1846). 2 C. & K., 306. ‘ 

And it may also be shown that other houses which he has occupied have 
been burned, and that he has been paid the insurance which he claimed in 
respect to the loss caused by such fires. R. v. Gray (1866), 4 F. & F., 1102. 

Where a house is robbed and burnt, evidence that some of the articles 
which were in the house at the time of the fire were subsequently found 
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in the possession of the accused, is admissible as tending to prove that he 
had set the house on fire. R. v. Hickman (1789), 2 Hast P. C., 1034. 


See also R..v.. taylor (1851), 5 Cox C. C., 188; R. v. Bailey (1847), 2 Cox 
C. C., 311; R. v. Regan (1850), 4 Cox C. C., 335; R. v. Harris (1864), 4 F. 
& F., 342. 

When any person is charged with having set fire to his own house, the 
intent to defraud must be proved by direct evidence, and cannot be inferred 
merely from the act itself. And when the charge is that of arson with in- 
tent to defraud an insurance company, the nature of the proceedings does 
not give to the accused such notice to produce the policy as to dispense with 
the actual notice to produce it; and no secondary evidence can, in default 
of notice to produce, be given of the contents of the policy. R. y. Kitson 
(4853), 6 Cox C. C., 159. 


Where it was suggested that the accused had set fire to the building 
fn question in order to obtain the insurance which there was upon her 
property therein, evidence was admitted to show that the accused was well 
off, so as to negative such suggestion. R. v. Grant (1865), 4 F. & F., 322. 

Setting fire.—It is sufficient if the wood has been at a red heat. R. Vv. 
Parker, 9 C. & P., 45. 

But the mere scorching the wood black is not enough. R. v. Russell 
(1842), Car. & M., 541. 

It is not necessary that there should have been a flame. R. v. Stallion, 
1 Moo., 398. 

A man is presumed to intend the natural and probable consequences of 
his own voluntary act. Therefore, if one kindles a fire in a stack situated 
so that it is likely to communicate and does communicate in fact to an 
adjoining building, he is chargeable with burning the building. R. v. 
Coorer, 5 C. & P., 535. 

But where a sailor entered a part of a vessel to steal rum there stored, 
and while he was tapping a cask a lighted match, which he held, came in 
contact with the rum and a fire resulted which destroyed the vessel, it was 
held that it was not arson. R. v. Faulkner, 13 Cox-C. C., 550. 


512. Attempt to commit arson.—Every one is guilty of an 
indictable offence and liable to fourteen years’ imprisonment who 
wilfully attempts to set fire to anything mentioned in the last pre- 
ceding section, or who wilfully sets fire to any substance so situated 
that he knows that any thing mentioned in the last preceding sec- 
tion is likely to catch fire therefrom. 55-56 V., c. 29, s. 483. 


An intention to commit a crime does not amount to an attempt, but in 
order to constitute the offence of attempting to commit any crime something 
must have been done in pursuance of the intention of the accused to com- 
mit that crime. See Holloway v. R. (1851), 17 Q. B., 317; R. v. Connolly 
(1867), 26 U. C. Q. B.; 322. 

Soliciting another person to commit a crime may be an attempt to 
commit that crime, whether or not the person so solicited actually com- 
Mt cmet meltery. me htanStords Glsi4) don COx, C. iG., 49. 


Mere preparations to commit an offence are not sufficient to constitute 
an attempt to commit it. It is, however, impossible to state generally what 
is the dividing line between the stage of preparation and that of actual 
attempt. See R. v. Taylor (1859), 1 F. & F., 511; R. v. Goodman (1872), 22 
Gy C. C, Pe 318, 
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SETTING OTHER FIRES. 


513. Penalty.—Every one is guilty of an indictable offence 
and liable to fourteen years’ imprisonment who wilfully sets fire 
to,— 

(a) Crep.—Any crop, whether standing or cut down, or any 
wood, forest, coppice or plantation, or any heath, gorse, furze or 
fern; or, 

(b) Trees, ete., dam or slide.—Any tree, lumber, timber, logs, 
or floats, boom, dam or slide, and thereby injures or destroys the 
same. 55-56 V.; c. 29; s. 484. 


See R. v. -Dossett (1846), 2 C. & K.. 306. 


514 Attempt.—Every one is guilty of an indictable offence 
and liable to seven years’ imprisonment who wilfully attempts to 
set fire to anything mentioned in the last preceding section, or who 
wilfully sets fire to any substance so situated that he knows that 
any thing mentioned in the last preceding section is likely to catch 
fire therefrom. 55-56 V., c. 29, s. 485. 


See R. v. Price (1841), 9 ©. & P., 729; R. v. Twose (1879), 14 Cox C. C. 
S20 


515. Recklessly setting fire to forests.—Every one is guilty 
of an indictable offence and liable to two years’ imprisonment, who, 
by such negligence as shows him to be reckless or wantonly re- 
gardless of consequences, or in violation of a provincial or muni- 
cipal law of the locality, sets fire to any forest, tree, manufactured 
lumber, square timber, logs or floats, boom, dam or slide, on the 
Crown domain, or on land leased or lawfully held for the purpose 
of cutting timber, or on private property on any creek or river, or 
rollway, beach or wharf, so that the same is injured or destroyed. 

(2) May be tried summarily.—The magistrate investigating 
any such charge may, in his discretion, if the consequences have 
not been serious, dispose of the matter summarily, without send- 
ing the offender for trial, by imposing a fine not exceeding fifty 
dollars, and in default of payment by the committal of the offender 
to prison for any term not exceeding six months, with or without 
hard labour. 55-56 V., c. 29, 8. 486. 


516. Threats to burn.—Every one is guilty of an indictable 
offence and liable to ten years’ imprisonment who sends,: delivers 
or utters, or directly or indirectly causes to be received, knowing 
the contents thereof, any letter or writing threatening to burn or 
destroy any building, or any rick or stack of grain, hay or straw 
or other agricultural produce, or any grain, hay or straw or 
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other agricultural produce in or under any building, or any ship 
or vessel. 55-56'V.. ¢. 29) s, 4x7. 


Threats verbally made to burn the complainant’s buildings are not in- 
dictable under the Criminal Code, and give rise only to proceedings to force 
the offender to give security to keep the peace. Ex parte Welsh (1898), 2 
C. C. C., 35. See section 748 (2): 


RAILWAYS, MINES AND ELECTRIC PLANT. 


517. Xnjuries affecting railways, likely to endanger 
property.—Every one is guilty of an indictable offence and liable 
to five years’ imprisonment who, in manner likely to cause danger 
to valuable property, without endangering life or person,— 

(a) places any obstruction upon any railway, or takes up, re- 
moves, displaces, breaks or injures any rail, sleeper or other mat- 
ter or thing belonging to any railway; or, 

(b) shoots or throws anything at an engine or other railway 
vehicle; or. 

(c) interferes without authority with the points, signals or 
other appliances upon any railway; or, 

(d) makes any false signal on or near any railway; or, 

(e) wilfully omits to do any act which it is his duty to do; or, 

(f) does any other unlawful act, 

2. With intent.—Every one who does any of the acts in this 
section mentioned with intent to cause such danger is liable to 
imprisonment for life. 55-56 V., c. 29, s. 489. 


See sections 282 and 283. 


518. Obstructing railways.—Every one is guilty of an in- 
dictable offence and liable to two years’ imprisonment who, by 
any act or wilful omission, obstructs or interrupts, or causes to be 
obstructed or interrupted, the construction, maintenance or free 
use of any railway or any part thereof, or any matter or thing 
appertaining thereto or connected therewith. 55-56 V., c. 29, s. 
490). 


A railway which, although completed, has not yet been used for the 
cart..ge of passengers, is within the meaning of the word “railway’”’ as 
used in the above section. R. v. Bradford (1860), 29 L. J. M. C., 171. 

I‘ has been held that a person who, without any lawful reason or ex- 
cuse, uses signals to stop a train and thereby causes it to slacken its speed, 
is guilty of an offence under this section, even although ‘the train does not 
ecmisuy stop. RK. v. Hadfield 870)) Lili RigoieOriCs Rig 2533.Ry; vy Hardy: 
(eh. Ra 1 Cn Ge R42: 

Using a hand-car on the track of a railway company, without the con- 
sent of the company, ils an obstruction within the meanine of this section, 
although the part of the line upon which the hand-car is used is one upon 
which no trains are then running. R. v. Brownell (1887) 26 N. B. R., 579. 
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519. Penalty.—Every one is guilty of an offence and liable, 
on summary conviction, to a penaity not exceeding twenty dollars 
Over and above the value of the goods or liquors so destroyed or 


damaged or to one month’s imprisonment with or without hard . 


labour, or to both, who,— 
(a) Damaging goods on railway, ete.—Wilfully destroys or 
damages anything containing any goods or liquors in or about any 


Tailway station or building or any vehicle of any kind on any rail- 


way, or in any warehouse, ship or vessel, with intent to steal or 
otherwise unlawfully to obtain or to injure the contents, or any 
part therefor; or, 

(b) Wasting liquors.—Unlawfully drinks or wilfully spills 
or allows to run to waste any such liquors, or any part thereof. 55- 
56, VV. €. 298.481; 

520. Penalty.—With intent to injure mine or oil well.— 
Every one is guilty of an indictable offence and liable to seven 
years’ imprisonment who, with intent to injure a mine or oil well, 
or obstruct the working thereof,— 

(a) Conveying substance into.—Causes any water, earth, 
rubbish or other substance to be conveyed into the mine or oil 
well or any subterranean channel communicating with such 
mine cr well: or 

_ (b) Damaging shaft.—Damages any shaft or any passage of 
the mine or well, or, 

(c) Damaging apparatus.—Damages, with intent to render 
useless, any apparatus, building, erection, bridge or road belonging 
to the mine or well, whether the object damaged be complete or 


“not; or, 
(d) Hindering working cf. —Hinders the working of any 


such apparatus; or, 

(e) Damaging tackle.—Damages or unfastens, with intent to 
render useless, any rope, chain or tackle used in any mine or well 
or upon any way or work connected therewith. 55-56 V., c. 29, s. 
498. 


If the act be done with a colour of right it is no offence. R. v. Mat- 
thews (1876), 14 Cox C. C.,°5. 


o21. Penalty.—Every one is guilty of an indictable offence 
and liable to two years’ imprisonment who wilfully,— 

(a) Damaging telegraph, telephone or fire alarm.—De- 
stroys, removes or damages anything which forms part of, or is 
used or employed in or about any electric or magnetic telegraph, 
electric light, telephone or fire-alarm, or in the working thereof, or 
for the transmission of electricity for other lawful purposes; or, 
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(b) Obstructing communication.—Prevents or obstructs the 
sending, conveyance or delivery of any communication by any such 
telegraph, telephone or fire-alarm, or the transmission of electricity 
for any such electric light, or for any such purpose as aforesaid. 

2. Attempts.—Penalty.—EHvery one who wiifully, by any overt 

-act, attempts to commit any such offence is guilty of an offence and 
liable, on summary conviction, to a penalty not exceeding fifty dol- 
lars, or to three months’ imprisonment with or without hard la- 
pour. 55-56) V... ¢..-29,..S. 492. 


To constitute an offence the act must be done without legal justification 
or excuse and without colour of right. 


VESSELS AND RAFTS. 


522. Penalty.—Every one is guilty of an indictable offence 
and liable to imprisonment for life who wilfully,— 
(a) Casting away ship.—Casts away or destroys any ship, 
whether complete or unfinished; or, 

(b) Any act tending. —Does any act tending to the immediate 
loss or destruction of any ship in distress; or, 

(c) Interfering with signal.—Interferes with any marine 
signal, or exhibits any false signal, with intent to bring a ship or 
boat into danger. 55-56 V., c. 29, s. 493. 


523. Attempt to wreck.—Every one is guilty of an indictable 
offence and liable to fourteen years’ imprisonment who attempts 
to cast away or destroy any ship, whether complete or unfinished. 
55-56 Vi; ©. 29, 8.494, 


524. Penalty.—Preventing. or impeding.—Every one is 
guilty of an indictable offence and liable to seven years’ imprison- 
ment who wilfully prevents or impedes, or endeavours to prevent 
or impede,— 

(a) Saving vessels.—The saving of any vessel that is wrecked, 

stranded, abandoned or in distress; or, 

(b) Persons trying to save.—Any person in his endeavour to 
Bave such vessel. 

2. Saving wreck.—Every one who wilfully prevents or im- 
pedes, or endeavours to prevent or impede, the saving of any wreck 
is guilty of an offence punishable on indictment or on summary 
conviction and liable, on conviction on indictment, to two years’ 
imprisonment, and, on summary conviction before two justices, to 
a fine of four hundred dollars or six months’ imprisonment with 
or without hard labour. 55-56 V., c. 29, s. 496. 


As to definition of ‘‘wreck,’’ see section 2 (41). 
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525, Penalty.—Every one is guilty of an indictable offence 
and liable to two years’ imprisonment who wi fully,— 

(a) Injuring dam, chain or raft, ete.—Breaks, injures, cuts, 
loosens, removes or destroys, in whole or in part, any dam, pier, 
slide, boom or other such work, or any chain or other fastening at- 
tached thereto, or any raft, crib of timber or saw-logs; or, 

(b) Blocking up channel.—Impedes or blocks up any channel 
or passage intended for the transmission of tim\er. 55-56 V., ¢. 
29, s. 497. 


PUBLIC PROPERTY. 


526. Interfering with marine signals.—Every one is guilty 
of an indictable offence and liable to seven years’ imprisonment 
who wilfully alters, removes or conceals, or attempts to alter, re- 
move or conceal, any signal, buoy or other sea mark used for the 
purposes of navigation. 

2. Mooring vessel to.—Every one “who makes fast any. vessel 
or boat to any such signal, buoy. or sea mark is liable, on summary 
conviction, to a penalty not exceeding ten dollars, and in default 
of payment to one month’s imprisonment. 55-56 V., c. 29, 3. 495. 


527. Removing natural bar necessary for a harbour,— 
Every one is guilty of an offence and liable, on summary convic- 
tion, to a penalty not exceeding fifty dollars, who wilfully and 
without the permission of the Minister of Marine and Fisheries, 
the burden of proving which permission shall lie on the accused, 
removes any stone, wood, earth or other material forming a natu- 
yal bar necessary to the existence of a public harbour, or forming 
a natural protection to such bar. 56 V., c. 32, s. 1. 


528. Penalty.—Every one is guilty of an indictable offence 
and liable to seven years’ imprisonment who wilfully,— 

(a) Injuring.—Destroys, injures or obliterates, or causes to 
be destroyed, injured or obliterated; or, 

(b) Erasure in.—Makes or causes to be made any erasure, 
addition of names or interlineation of names in or upon; 

Election documents.—Any writ of election, or any return 
to a writ of election, or any indenture, poll-book, voters’ list, cer- 
tificate, affidavit or report, or any document, ballot or paper made, 
prepared or drawn out according to any law in regard to Dominion, 
provincial, municipal or civic elections. 55-56 V...c. 29. s. 503. 

When a returning officer, appointed to hold a Dominion election in an 


electoral district. selects one of the copies of lists of vnters sent to him 
by the Clerk of the Crown in Chancery pursuant to the Dominion E! ections 
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Act, as the one which he will certify and forward to the deputy returning 
officer, for use at one of the polling swb-divisions, the copy so selected be- 
comes a voters’ list within the meaning of Cr. Code sec 528, and it is an 
indictable offence for the returning officer wilfully to erase names of voters 
from it either before or after he certifies it and forwards it to the deputy. 
R.-v. Duggan (1906), 12 C. C.-C.,; 147. 


BUILDINGS, FENCES AND LAND MARKS. 


529. Penalty.—To the prejudice of owner, etc., of build- 
ing occupied by offender—Every one is guilty of an indictable 
offence and liable to five years’ imprisonment who, being posses- 
sed of any dwelling-house or other building, or part of any dwell- 
ing-house or other building, which is built on lands subject to a 
mortgage or which is held for any term of years or other less term, 
or at will, or held over after the termination of any tenancy, wil- 
fully and to the prejudice of the mortgagee or owner,— 

(a) Injuring or removing building.—Pulls down or demo- 
lishes, or begins to pull down or demolish the same or any part 
thereof, or removes or begins to remove the same or any part 
thereof from the premises on which it is erected; or, 

(b) Fixture.—Pulls down or severs from the freehold any fix- 
ture fixed in or to such dwelling-house or building, or part of 
such dwelling-house or building. 55-56 V., c. 29, s. 504. 


Section 360 provides for theft of chattels or fixtures by tenants. 


530. Injuries to fences, wall, stile or gate.—Every one is 
guilty of an offence and liable, on summary conviction, to a pen- 
alty not exceeding twenty dollars over and above the amount of 
the injury done, who wilfully destroys or damages any fence, or 
any wall, stile or gate, or any part thereof respectively, or any 
post or stake planted or set up on any land, marsh, swamp or 
land covered by water, on or as the boundary or part of the boun- 
dary line thereof, or in lieu of a fence thereto. 

2. Subsequent offence.—Every one who, having been convict- 
ed of any such offence, afterwards commits any such offence is 
liable, on summary conviction, to three months’ imprisonment 
with hard labour. 55-56 V., c. 29, s. 507. 


531. Injuring or removing marks indicating boundaries 
of province, county, ete.—Every one is guilty of an indictable 
effence and liable to seven years’ imprisonment who wilfully pulls 
down, defaces, alters or removes any mound, land mark, post or 
monument lawfully erected, planted or placed to mark or deter- 
mine the boundaries of any province, county, city, town, township, 
parish or other municipal division, 55-56 V., ¢. 29 s. 50D, 
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532. Injuring or removing other boundary marks.—Every 
one is guilty of an indictable offence and liable to five years’ im- 
_prisonment, who wilfully defaces, alters or removes any mound, 

land mark, post or monument lawfully placed by any land survey- 
er to mark any limit, boundary or angle of any concession, range, 
lot or parcel of land. 

2. Saving.—It is not an offence for any land surveyor in his 
operations to take up such posts or other boundary “marks when 
necessary, if he carefully replaces them as they were before. 55- 
56 Vayae.u29, Ss. bvG; 


TREES, VEGETABLES, ROOTS AND PLANTS. 


533. Injuries to trees, ete.—Every one is guilty of an offence 
and liable, on summary conviction, to a penalty not exceeding 
twenty-five dollars over and above the amount of the injury done, 
or to two months’ imprisonment with or without hard labour, who 
wiltully destroys or damages the whole or any part of any tree, © 
sapling or shrub, or any underwood, wheresoever the same is 
growing, the injury done being to t»e amount of twenty-five cents, 
at the least. 

2. Second offenee.—EHvery one who, having been convicted 
of any such offence, afterwards commits any such offence is liable, 
on summary conviction, to a penalty not exceeding fifty dollars 
over and above the amount of the injury done, or to four months’ 
imprisonment with hard labour. 

3. Subsequent offence.—Every one who, having been twice 
convicted of any such offence, afterwards commits any such of- 
fence, is guilty of an indictable offence and liable to two years’ 
imoriscnment, 55-56 V., c. 29, s. 508. 

534. Injuries to vegetable productions in gardens. —Eve- 
ry one is guilty of an offence and liable, on summary conviction, 
to a penalty not exceeding twenty dollars over and above the a- 
mount of the injury done, or to three months’ imprisonment with 
or without hard labour, who wilfully destroys, or damages with 
intent.to destroy, any vegetable production growing in any gar- 
den, orchard, nursery, ground, house, not-house, green- “house or 
conservatory. 

2. Subsequent offence.—Every one who, having been convict- 
ed of any such offence, afterwards commits any such offence is 
guilty of an indictable offence, and liable to two years’ imprison-. 
ment. 55-56 V., c. 29. s. 509. 


535. Injuries to roots cr plant growing elsewhere.—Eve- 
ry one is guilty of an offence and liable, on summary convic- 
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tion, to a penalty not exceeding five dollars over and above the 
amount of the injury done, or to one month’s imprisonment with 
or without hard labour, who wilfully destroys, or damages with 
intent to destroy, any cultivated root or plant used for the food of 
man or beast, or for medicine, or for distilling, or for dyeing, or 
for or in the course of any manufacture, and growing in any land, 
open or inclosed, not being a garden, orchard or nursery ground. 

2. Subsequent offence.—Every one who, having been convict- 
ed of any such offence, afterwards commits any such offence is lia- 
ble, on summary conviction, to three months’ imprisonment 
with hard labour. 55-56 V., c. 29, s. 510. 


CATTLE AND OTHER ANIMALS. 


536. Penalty.—Every one is guilty of an indictable offence 
and liable to two years’ imprisonment who wilfully,— 

(a) Attempt to injure cattle—Attempts to kill, maim, 
wound, poison or injure any cattle, or the young therecf; or, 

(b) Poison cattle.—Places poison in such a position as to be 
easily partaken of by any such animal. 55-56 V., c. 29, s. 500. 

037. Injuries to other animals.—HEvery one is guilty of an 
offence and liable, on Summary conviction, to a penalty not ex- 
ceeding one hundred dollars over and above the amount of injury 
done, or to three months’ imprisonment with or without hard la- 
bour, who wilfully kills, maims, wounds, poisons or injures any 
dog, bird, beast, or other animal, not being cattle, but being ei- 
ther the subject of larceny at common law, or being ordinarily 
kept in a state of confinement, or kept for any lawful purpose. 

2. Subsequent offence.—Every one who, having been convic- 
ted of any such offence, afterwards commits any offence under this 
section, is guilty of an indictable offence, and liable to a fine or 
imprisonment, or both, in the discretion of the court. 55-56 V.. 
cee, S. o0L, 


A person guilty of an offence under this section cannot be sentenced to 
imprisonment with hard labor in default of payment of the penalty and 
compensation of costs.. R. v. Horton (1897), 31 N. S. R., 217. 

See definition of cattle in section 2 (5). 

See section 1052 as to offences under the second sub-section. 


538. Threats by letters to injure cattle.—Every one is 
guilty of an indictable offence and liable to two years’ imprison- 
ment who sends, delivers or utters, or directly or indirectly causes 
to be received, knowing the contents thereof, any letter or writing 
threatening to kill, maim, wound, poison or injure any cattle. 55- 
56 V., c. 29, s.. 502. 
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CASES NOT SPECIALLY PROVIDED FOR. 


539. Injuries to other preperty.—Penalty.—_Damage.— 
Every one who wilfully commits any damage, injury or spoil to or 
upon any real or personal property, either corporeal or incorpo- 
real, and either of a public or private nature, for which no punish- 
ment is hereinbefore provided, is guilty of an offence and liable, 
on Summary conviction, to a penalty not exceeding twenty dollars, 
and such further sum, not exceeding twenty dollars, as appears to 
the justice to be a reasonable compensation for the damage, injury 
or spoil so committed, to be paid in the case of private property 
to the person aggrieved. 

2. Imprisonment.—If such sums of money, together with the 
costs, if ordered, are not paid either immediately after the convic- 
tion, or within such period as the justice, at the time of the con- 
viction appoints, the justice may cause the offender to be imprison- 
ed for any term not exceeding two months, with or without hard 
labour. 55-56 V., c. 29, s. 511. 


A conviction hereunder is not good unless it specifies a particular act 
of injury, and the nature and quality of the property damaged. R. v. Spain 
(4889),. 18.02. Rijo38s; R. v.+,Caswell: (870); 20.U..-C. .C. P., 275; R. -v. Leary 
(1904) 68 ©. ©. CaaS RR: v., Mahey. (1875), -37-U.. .C.1Q, SB. °248. ; 

The magistrate’s jurisdiction in respect of a charge under this section 
is not ousted unless the act was done under a fair and reasonable suppo- 
sition of right, and the magistrate has jurisdiction to summarily try the 
charge notwithstanding the mere belief of the accused that he had a right 
to do the act complained of. R. v. Davy (1900), 4 C. C. C., 28. 


LIMITATION. 


540. Nothing in the last preceding section extends to,— 

(a) Fair claim of right.—Any case where the person acted 
under a fair and reasonable supposition that he had a right to do 
the act complained of; or, 

(b) Sporting.—Any trespass, not being wilful and malicious, 
committed in hunting or fishing, or in the pursuit of game. 55-56 
Wie @. 29, Sz OLE 


See note to preceding section. 

The honest belief of a person charged with an offence under section 539, 
that he had the right to do the act complained of, is not sufficient to pro- 
tect him; there must be fair and reasonable ground in fact for that belief. 
Thus, where the usual reservation in a patent of land bounded by navigable 
water of “‘free access to the shore for all vessels, boats and persons’’ gave 
a right of access only from the water to the shore, it was held that a per- 
s00 who had broken down fences and had driven across private property 
to the shore, could not maintain that he had ‘‘acted under a fair and rea- 
sonable supposition of right.’”’ \.R. v. Davy (1900), 27 O. R., 508. : 
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541. Colour of right.—Nothing shall be am offence under 
any of the foregoing provisions or this Part unless it is done 
without legal justification or excuse, and without colour of 
right. 

2. Partial interest.—Fraud.—Where ithe offence consists in 
an injury to anything in which the offender has an interest, the 
existence of such interest, if partial, shall not prevent his act 
being an offence, and if total, shall not prevent this act being an 
offence, if done with intent to defraud. 55-56 V., c. 29's. 481. 


See Ry vo. Cronin (1875), 36 U. C. Q. B.,, 342. 

It is necessary where the setting fire is to a man’s own house, to prove 
an intent to injure and defraud. R. vy. Bryans (1862), 12 U. C. C. P., 161. 

Yhe ‘colour of right’? on the part of the defendant, which under Cr. 
Code sec. 541 removes the criminal character of an act of damage to pro- 
perty, means an honest belief in a state of facts, which if it actually ex- 
isted, would constitute a legal justification or excuse. R. v. Johnson (1904), 
S$. CsCl Cr 123: 


i 


CRUELTY TO ANIMALS. 


542. Penalty.—Every one is guilty of an offence and liable, 
on summary conviction before two justices, to a penalty not ex- 
ceeding fifty dollars, or to three months’ imprisonment with or 
without hard labour, or to both, who,— 

(a) Ill-treating animal—Wantonly, cruelly or unnecessar- 
ily beats, binds, ill-treats, abuses, overdrives or tortures any cat- 
tle, poultry, dog, domestic animal or bird, or any wild animal or 
bird in captivity; or, 

(b) Injures by ill-usage——While driving any cattle or 
Other animal is, by negligence or ill-usage in the driving there- 
of, the means whereby any mischief, damage or injury is done 
by any such cattle or other animal; or, 

(c) Fighting of animal.—In any manner encourages, aids 
or assists at the fighting or baiting of any bull, bear, badger, 
dog, cock, or other kind of animal, whether of domestic or wild 
Nature. “55-56 V:, ¢: 29, s. 912. 58-59 V., c, 40,'s. 1. 


The prosecution must be commenced within three months from the time 
of the commission of the offence. Section 1140. 

For definition of cattle, see section 2 (5). 

The ill-usage must be such as there is no need for. 1 re are cases in 
which the infliction of pain is justified by the surrounding circumstances, 
and the general rule is that any act done with the object of making an 
animal more serviceable for the purposes for which it. is generally used, 
even though such act cause the animal pain, does not come within this 
section. Thus, it has been held that the castration of horses an@ the snav- 
ing of sows is not cruelty. Lewis v. Fermor (1887), L. R., 18 Q. B. D., 534. 

The cutting of the combs of cocks to fit them for fighting. or winning 
prizes at exhibitions has been held to be cruelty. Murphy v. Manning, L. 
a. te x2 D. 30T. ( j 
b3 
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As to dishorning cattle the better opinion appears to be that it is not 
an offence. Callaghan v. Society, 11 Cox C. C., 101.- bse | ae 

But it was held to be so in Ford y. Wiley, L. R., 23 Q. B. D., 203. 

The use of an overdraw check rein on a horse is ordinarily not an of- 
fence under this section although it causes discomfort to the animal. Society 
vy. Lowry’ (1894), 17 Legal News (Montreal), 118. vs 

See also R. v. McDonagh, 28 &. R., Ir., 204; R. v. Cornell (1904), Sec. 
C. C., 416; Canadian Society vy. Lauzon (1899), 4.C. C. C., 354. 


543. Keeping cock-pit.—Every one is guilty of an offence 
and liable, on summary conviction before two justices, to a 
penalty not exceeding fifty dollars, or to three months’ imprison- 
ment, with or without hard labour, or to both, who builds, makes, 
maintains or keeps a cock-pit on premises belonging to or oc- 
cupied by him, or allows a cock-pit to be built, made, main- 
tained or kept on. premises belonging to or occupied iby him. — 

2. Confisecation.—All cocks found in any such. cock-pit, or 
on the premises wherein such cock-pit is, shall be confiscated and 
sold for the benefit of the municipality in which such coc«-pit is 
situated. 55-56 V., ¢. 29, s. 513, 


_. The prosecution shall be commenced within three months from the 
time of the commission of the offence. Section 1140, 


544. Conveyance of cattle without proper rest and 
nourishment by railways, ete.—No railway company within 
Canada whose railway forms any part of a line of road over 
which cattle are conveyed from one province to another pro- 
vince, or from the United States to or through any province, or 
from any part of a province to another part of the same, and 
no owner or master of any vessel carrying or transporting 
cattle from ove province to another province, or ;within any pro- 
vince, or from the United States to or through any province, 
shall confine the same in any car, or vessel of any description, 
for a longer period than twenty-eight hours without unlading the 
same for rest, water and feeding for a period of at least five con- 
secutive hours, unless prevented from so unlading and furnish- 
ing water and food by stofm or other unavoidable cause, or by 
necessary delay or detention in the crossing of trains. 

2. Reckoning period.—In reckoning the period of confine- 
ment, the time during which the cattle have been confined 
without such rest, and without the furnishing of food and water, 
on any connecting railway or vessels from which they are re- 
ceived, whether in the United States or in Canada, shall be in- 
cluded. ese GE oS ii ps GF an 
MEF Saving.—The foregoing provisions as to cattle being un- 
laden shall not apply when cattle are carried in any car or ves- 


J spoj 
sel in which they have proper space and opportunity for rest, 
and proper food and water. 


4. Care necessary.—Cattle so unloaded shall be properly 
fed and watered during such rest by the owner or person having 
the custody thereof or, in case of his default in so doing, by the 
railway company, or owner or master of the vessel transporting 
the same, at the expense of the owner or person in custody 
thereof; and such company, owner or master shall in such case 
have a lien upon such cattle for food, care and custody furnished 
and shall not be liable for any detention of such cattle. 

5. Sanitary precautions.—Where cattle are unladen from 
cars for the purpose of receiving food, water and rest, the rail- 


way company then having charge of the cars in which they have 


been transported shall, except during a period of frost, clear 
the floors of such cars, and litter the same properly with clean 


. sawdust or sand before reloading them with live stock. 


6. Penalty.—Every railway company, cr owner or master of 


a vessel, having catile in transit, or the owner or person having 


the custody of such cattle, as aforesaid, who knowingly and wil- 
fully fails to comply with the foregoing provisions of this sec- 
tion, is liable for every such failure on summary conviction to a 


penalty not exceeding one hundred dollars. 55-56 V., ¢. 29, s.. 514. 


No prosecution for this offence, or action for penalties shall be com- 
Ineneed after the expiration of three months from the commission of the 
offence. Section 1140. 


545. Search of premises.—Any peace officer or constable 
may, at all times enter any premises where he has reasonable 
grounds for supposing that any car, truck or vehicle as to which 
any company or person has failed to comply with the provisions 
of the last preceding section, is to be found, or enter on board 
any vessel in respect whereof he has reasonable grounds for sup- 
posing that any company or person has, on any occasion, so 
failed. 


2. Obstructing offieer.—Every one who refuses admission 
to such peace officer or constable is guilty of an offence and 
liable, on summary conviction, to a penalty not exceeding twenty 
dollars and not less than five dollars, and costs, and in de- 
fault of payment, to thirty days’ imprisonment. ' .55-56 V., c. 29 
s. 515. ; 


The prosecution against a railway company for refusing a peace. officer 


or a constable admission to the car shall be commenced within three months 


froin the time of the commission of the offence. Section. 1140, 
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PARL §X. 


OFFENCES RELATING TO BANK NOTES, COIN AND 
COUNTERFEIT MONEY. 


INTERPRETATION. 


546. Definitions.—In this Part, unless the context other- 
wise requires,— 

(a) ‘Current gold or silver coin,’ includes any gold or 
silver coin of any of His Majesty’s mints, or gold or silver 
coin of any foreign prince or state or country, or other 
gold or silver coin lawfully current, by virtue of any proclama- 
tion or otherwise, in any part of His Majesty’s dominions; 

(b) ‘Current copper coin,’ includes copper coin coined in 
any of His Majesty’s mints, or lawfully current, by virtue of any 
proclamation or otherwise, in any part of His Majesty’s do- 
minions; 

(c) ‘Counterfeit’ means false, not genuine; 

(d) ‘Gild’ and ‘Silver’ applied to coin, include casing with 
gold or silver respectively, and washing and colouring by any 
means whatsoever with any wash or materials capable of pro- 
ducing the appearance of gold or silver respectively; 

(c) ‘Utter’ includes ‘tender’ and ‘put off’; 

(f) ‘Counterfeit token of walue’ means any spurious or 
counterfeit coin, paper money, inland revenue stamp, postage 
stamp, or other evidence of value, by whatever technical, trivial 
or deceptive designation the same may be described, and in- 
cludes also any coin or paper money, which although genuine 
has no value as money. 55-56 V., c. 29, is. 460; 638-64 V., c. 46, 
Sue 

see sections 955 and 980. 


See saine R. v. McMahon Negivg ThaN Ai SsaWae as Una lols Rey ern ana 
GSi9). Wh. Ra 4 On Bi abs, 2284 


547. Counterfeit raising of dencminmation.—Any genuine 
coin prepared or altered so as to resemble or pass for any current 
coin of a hhigher denomination is a counterfeit coin. 

2. Counterfeit reducing of size.—A coin frandulently 
filed or cut at the edges so as to remove the milling, and on 
which a new milling has been added to restore the appearance of 
the coin, is a counterfeit coin. 55-56 V., c. 29, s. 460. 
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CERTAIN OFFENCES—WHEN COMPLETE. 


548. Complete although intended counterfeiting not 
perfected.—Every offence of making any counterfeit coin, or of 
buying, selling, receiving, paying, tendering, uttering or putting 
off, or of offering to buy, sell, receive, pay, utter or put off, any 
counterfeit coin is deemed to be compiete, although the coin so 
made or counterfeited, or bought, sold, received, paid, tendered, 
uttered or put off, or offered to be bought sold, received, paid, 
tendered, uttered or put off, was not in a fit state to be uttered, 
or the counterfeiting thereof was not finished or perfected. 55- 
Bo V.. ¢c. 29,.8; 461. 


549, Coin, ete., genuine but valueless. Must be know- 
ledge and fraudulent intent.—In the case of coin or paper 
money which, although genuine, has no value as money, it is 
necessary in order to constitute an offence under this Part that 
there should be knowledge on the part of the person charged taat 
such coin or paper money was of no value as money, and a frau- 
dulent intent on his part in this dealings with or with respzct to 
the same. 63-64 V., c. 46. Ss. 3. 


Ms peak, Wa Corey (tes), F €. C..C., i6l’ R. v, Attwood (1891),.20 O.-R., 
e74. 


BANK NOTES. 


550.. Purchasing, receiving or possessing forged bank 
notes.—Every one is guilty of anindictable offenceand liable to 
fourteen years’ imprisonment who, without lawful authority or 
excuse, the proof whereof shall lie om him, purchases or receives 
from any person, cr has in his custody or possession, any forged 
bank note, or forged blank bank note, whether complete or not, 
knowing it to be forged. 55-56 V., c. 29, s. 430. 

Although the taking possession of or using a counterfeit token of value 
is an offence under Cr. Cocy, sec. 569, if sucn counterfeit be also a forged . 
'bank note the prosecution isay be under Code sec. 550 for the offence of 


having a Agee bank note in possession knowing it to be forged. R. v. 
Tutty (1905), Ce Ge @.t. 544, 


551. Printing circulars, etc., in likeness of notes.—Every 
One is guilty of an offence and liable, on summary conviction be- 
fore two justices, to a fine of one hundred dollars or three 
months’ imprisonment, or both, who designs, engraves, prints or 
in any manner makes, executes, utters, issues, distributes, cir- 
culates or uses any business or professional card, notice, placard, 
circular, hand-bill or advertisement in the likeness or similitude 
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of any bank note, or any obligation or security of any govern- 
ment or any bank. 55-56 V., c. 29, s. 442. 


COIN. 


552. Penalty.—Every one is guilty of an indictable offence 
and liable to imprisonment for life. wa0,— : 
(a) Making counterfeit gold or silver coin.—Makes or be- 
gins-to make any counterfeit coin resembling, or apparently in- 
tended to resemble or pass for, any current gold or silver coin; or, 
_ (b) Changing into counterfeit.—Gilds or silvers any coin 
resembling or apparently intended to resemble or pass for, any 
current gold or silver coin; or, 

(c) Gilding to resemble coin.—Gilds or silvers any piece of 
silver or copper, or of coarse gold or coarse silver, or of any 
metal or mixture of metals respectively, being of a fit size and 
figure to be coined, and with intent that the same shal] be coined 
into counterfeit coin resembling, or apparently intended to re- 
semble or pass for, any current gold or Silver coin; or, 

(d) Gilding silver coin.—Gilds any current silver coin, or 
files or in any manner alters such coin, with intent to make the 
same resemble or pass for any current gold coin; or, 

(e) Gilding or silvering copper coin.—Gilds or silvers 
any current copper coin, or files or in any manner alters such coin, 
with intent to make the same resemble or pass for any current 
gold or silver coin. 55-56 V., c. 29, s. 462. 

See RR. Y. Pea d CUV76), 1s Teach? G7 C82 1538 Rov Turner: 1888)" 2 


Moody C. C., 
See section 980, as to evidence that coin is false or counterfeit. 


553. Penalty.—Every one is guilty of an indictable offence 
and liable to imprisonment for life who, without lawful authority 
or excuse the proof whereof shall lie on him,— 

(a) Buying, selling or trading in counterfeit gold or 
Silver coin.—Buys, sells; receives, pays or puts off, or offers to 
buy, sell, receive, pay or put off, at or for a lower rate or value | 
than the same imports, or was apparently intended to import, any 
counterfeit coin resembling or apparently intended to resemble 
or pass for any current gold or silver coin; or, 

(b) Importing or receiving into Canada.—Imports or re- 
céives into Canada any counterfeit coin resembling or apparently 
intended to resemble or pass for, any current gold or silver coin 
knowing the same to be counterfeit. 55-56 V...c. 29, s. 463. 


554. Manufacturing or importing copper coin.—Every 
one who manufactures in Canada any copper coin, or imports into.. 
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Canada any copper coin, other than current copper coin, with the 
intention of putting the same into circulation as current copper 
coin, is guilty of an offence and liable, on summary conviction, 
to a penalty not exceeding twenty dollars for every pound troy 
weight thereof; and all such copper coin so manufactured or im- 
ported shall be forfeited to His Majesty. 50-56 V., c. 29s. 464. 


555. Exportation of counterfeit’ coin—Every one is 
guilty of an indictable offence and liable to two years’ imprison- 
ment who, without lawful-authority or excuse the proof whereof 
shall lie on him, exports or puts on board any ship, vessel or 
boat, or on any railway or carriage or vehicle of any description 
whatsoever, for the purpose of being exported from Canada, any 
counterfeit coin resembling or apparently intended to resemble 
or pass for any current coin or for any foreign coin of any 
prince, country or state, knowing the same to be counterfeit. 55- 
HOV tC wag, 6.5465, 


556. Making or possessing, ete.—Every one is guilty of an 
indictable offence and liable to imprisonment for life who, with- 
out lawful authority or excuse the proof whereof shall lie on him, 
makes or mends, or begins or proceeds to make or mend, or buys 
or sells, or has in his custody or possession,— 

(a) Matrix, etc., for coinage.—Any puncheon, counter pun- 
cheon, matrix, stamp, die, pattern or mould, in or upon which 
there is made or impressed or which will make or impress, or 
which is adapted and intended to make or impress, the figure, 
stamp or apparent resemblance of both or either of the sides of 
any current gold or silver coin, or of any coin of any foreign 
prince, state or country, or any part or parts of both or either of 
such sides; or, 

(b) Edgers, ete.—Any edger, edging or other tool, collar, 
instrument or engine adapted and intended for the marking of 
coin round the edges with letters, grainings, or other marks or 
figures apparently resembling those on the edges oi any such 
coin, knowing the same to be so‘adapted and intended: or, 

(c) Press for coinage.—Any press for coinage, or any cut- 
ting engine for cutting. by force of a screw or of any other con- 
trivance, round blanks out of gold, silver or other metal or mix- 
ture of metals, or any other machine, knowing such press to be 
a press for coinage, or knowing such engine or machine to have 
been used or to be intended to be used for or in order to the 
false making or counterfeiting of any SUCH COIR: yb5256: Wine? 29 
s. 466, ; 


Where the defendant employed a die-sinker to make, for a pretended 
inhocent purpose, adie ealculated to make shillings, and the die-sinker 
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suspecting fraud, informed the authorities and under their direction made 
the die for the purpose*of detecting the prisoner, it was held that the de- 
ferdant was rightly convicted as a principal although the die-sinker was 
a innocent agent in the transaction. R. v. Bannon (1844), 2 Moody .C. C., 


See also' R. v. Harvey (1871), L. R., 1 C. C. R.. 284; R. v. Foster (1836), 
7C & P., 495; R. v. Ridgeley (1778), 1 Leach C. C., 225. 


557. Conveying out of mint into Canada—Every one is 
guilty of an indictable offence and liable to imprisonment for life 
who, without lawful authority or excuse the proof whereof shall 
lie on him, knowingly conveys out of any of His Majesty’s mints 
into Canada, any puncheon, counter puncheon, matrix, stamp, 
die, pattern, mould, edger, edging or other tool, collar, instru- 
ment, press or engine used or employed in or about the coining 
of coin, or any useful part of any of the several articles afore- 
said, or any coin, bullion, metal or mixture of metals. 55-56 V. 
c. 29, s. 487, ; 


558. Clipping current gold or silver coin.—Every one is 
guilty of an indictable offence and liable to fourteen years’ im- 
prisonment who impairs, diminishes or lightens any current gold 
or silver coin, with intent that the coin so impaired, diminished, 
‘or lightened may pass for current gold or silver coin. 55-56 V., 
c. 29, 8. 468. 


559. Defacing current coin.—Every one is guilty of an in- 
dictable offence and liable to one year’s imprisonment who de- 
faces any current gold, silver or copper coin by stamping thereon 
any names or words, whether such coin is or is not thereby di- 
minished or lightened, and aiterwards tenders the same, 55-56 
Vise 0.29 7 81 469: 


560. Possessing clippings, etc., of current gold or silver 
eoin.—Every one is guilty of an indictable offence and liable to 
seven years’ imprisonment who unlawfully has in his custody 
or possession any filings or clippings, or any gold or silver bul- 
lion, or any gold or silver in dust, solution or otherwise, which 
have been produced or obtained by impairing, diminishing or 
lightening anv current gold or silver coin, knowing the same to 
have been so produced or obtained. 55-56 V., c. 29, s. 470. 


561. Penalty. Possessing with intent to utter.—Every 
one is guilty of an indictable offence and liable to three years’ 
imprisonment who thas in his custody or possession, knowing the 
same to be counterfeit, and with intent to utter the same or any 
of them,— 


(a) Counterfeit gold or silver coin.—Any counterfeit coin 
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resembling or apparently intended to resemble or pass for, any 
current gold or silver coin; or, 

(b) Counterfeit copper coin.—Three or more pieces of 
couterfeit coin resembling, or apparently intended to resemble 
or pass for, any current copper coin. 55-56 V., c. 29, s. 471. 

Where an indictment for having possession of counterfeit coin was, on 
demurrer. held bad for not alleging that the counterfeit coin ‘‘resembled 
some gold or silver coin then actually current,’ the order made was that 
the indictment be quashed, so that another indictment might be preferred, 
not that the defendants be discharged. R. v. Tierney (1869), 29 U. C. Q. 
Be eet sis 


562. Penalty.—Every one is guilty of an indictable offence 
and liable to three years’ imprisonment who,— 

(a) Making counterfeit copper coin.—Makes, or begins 
1o make, any counterfeit coin resembling, or apparently intended 
to resemble or pass for, any current copper coin; or, 

(b) Without lawful authority or excuse, the proof of which 
shall lie on him, knowingly 

(i) Making, ete., tools for copper coinage.—Makes or 
mends, or begins or proceeds to make or mend, or buys or sells, 
or has in his custody or possession, any instrument, tool or en- 
gine adapted and intended for counterfeiting any current copper 
coin, 

(ii) Dealing in counterfeit copper coin.—Buys, Sells, 
receives, pays or puts off, or offers to ‘buy, sell, receive, pay or 
put off, any counterfeit coin resembling, or apparently intended 
to resemble or pass for any current copper coin, at or for a 
lower rate of value than the same imports or was apparently in- 
tended to import. 55-56 V., c. 29, s. 472. 


563. Penalty.—Every one is guilty of an indictable offence 
and liable to three years’ imprisonment who,— 

(a) Making counterfeit gold or silver foreign coin.— 
Makes, or begins to make, any counterfeit coin or silver coin 
resembling, or apparently intended to resemble or pass for, any 
gold or silver coin of any foreign prince, state or country, not 
being current coin; or, 

(b) without lawful authority or excuse, the proof of which 
shall lie on him, 

(i) Bringing into Canada.—Brings into or receives in 
Canada any such counterfeit coin, knowing the same to be coun- 
terfeit, 

(ii) Having in possession.—Has in his custody or posses- 
sion any such counterfeit coin, knowing the same to be counter- 
feit, and with intent to put off the same; or, 
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(c) Uttering.—Utters any such counterfeit coin; or, 

(d) Making counterfeit foreign copper coin.—Makes any 
counterfeit coin resembling, or apparently intended to resemble 
or pass for, any copper coin of any foreign prince, state or coun- 
try, not being current coin. 55-56 V., c. 29, s. 473. 


- On a charge of having counterfeit coins in possession, proof that the 
accused also ‘had in his possession ‘‘trade dollars,’’ which, although gen- 
uine, were not worth their stamped value, and that he had attempted to 
put ‘them off as worth their stamped value, is not admissible as shewing 
intent to put off the counterfeit coin. R. v. Benham (1899), 4 C. C. C., 63. 


564. Uttering counterfeit gold or silver coin.—Every 
one is guilty of an indictable offence and liable to fourteen years’ 
imprisonment who utters any counterfeit coin resembling, or ap- 
parently intended to resemble or pass for, any current gold or 
Silver coin, knowing the same to be counterfeit. 55-56 V., c. 29, 
s. 474. 


According to section 546 to ‘‘utter’’ includes to tender or to put off. 

Offering counterfeit coin in payment, though it is refused by the person 
to whom it is offered, is an ‘‘uttering and putting off’’, and also a tender. 
Riv... Welch: @85i).:20. ba Je M, Cs) dO? Re svi cbom:- (i852); 21a Je My Gis, 166. 
If it be proved that the accused uttered either on the same day or at 
other times, whether before or after the uttering charged, base money ei- 
ther of the same or a different denomination to the same or to a different 
person, or had other prices of base money about him when he uttered the 
counterfeit money in question, such will be evidence from which a guilty 
knowledge may be presumed. R. v. Whiley (1804), 2 Leach C. C., 983. 

See also R. v. Forster, Dears 456; R. v. Brown (1861), 21 U. C. Q. B., 330. 


565. Penalty. —Every one is guilty of an indictable offence 
and liable to three years’ imprisonment who,— 

(a) Uttering light gold or silver coin.—Utters, as peing 
current, any gold or silver coin. of less than its lawful weight, 
knowing such coin to have been impaired, diminished or. lighten- 
ed, otherwise than by lawful wear; or, 


(b) Uttering false geld cr silver coin.—With intent to 
defraud. utters, as or for any current gold or silver. coin, any 
eoin not being such current gold or silver coin, or any medal, or 
piece of metal or mixed metals, resembling, in size, figure and 
colour, ‘the current coin as or for which the. same iis so uttered, 
such coin, medal or piece of metal or mixed metals so. uttered 
being of less value than the current coin as or for which the 
same is so. uttered; or, 


(c) Uttering counterfeit copper coin.—Utters any preseecs: 
feit coin -resembling or apparently intended to resemble or pass 
for any current copper coin, knowing the same to be counterfeit, 
bd-b6 V., c. 29, 8. 475,- 
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The accused, with a guilty knowledge, passed as a half sovereign a 
medal somewhat resembling that coin,, having on the obverse side an im- 
pression of the Queen’s head as on a half sovereign, but with a different 
inscription. The medal was lost, and was therefore not seen by the jury, 
and there was no evidnence as to the appearance of the reverse side. It, 
was held, however, that there was some evidence that the medal resembled 
: half sovereign in size, figure and color. R. v. Robinson (1865), 34 L. J. 
eC eG: 


566. Uttering defaced coin.—Every one who utters any 
coin defaced by having stamped thereon any names or words is 
guilty of an offence, and liable. on summary conviction before 
two justices, to a penalty not exceeding ten dollars. 55-56 V., 
C. (295. S. 400: 


Section 598 provides that no proceeding or prosecution for the offence 
under this section shall be taken without the consent of the Attorney-Gen- 
eral. 


567. Uttering uncurrent copper coin.—Every one who 
utters, or offers in payment, any copper coin, other than current 
copper ccin, is guilty of an offence and liable, on summary. con- 
viction, to a penalty of double the nominal value thereof, and in 
default of payment of such penalty to eight days’ imprisonment. 
EOSa tn 267 9s.Sosioo-oG0 Vs 0: 29,s 407, 


568. Second offence.—Every one who, after a previous con- 
viction for any offence relating to the coin under this or any other 
Act, is convicted of any offence specified in. this Part iis liable,— 

(a) Penalty.—To imprisonment for life, if fourteen years is 
the longest term of imprisonment to which he would have been 
liable had he not been so previously convicted; 

(b) Penalty.—To fourteen years’ imprisonment,. if -seven _ 
years is the longest term of imprisonment to which he would’ 
have been liable had he not :been so previously convicted; . 

_. (c) Penalty.—To seven years’ imprisonment, if he would not 
have been liable to seven years’ imprisonment had he not. been 
so previously convicted. 55-56 V.,.c. 29, s. 478. 

It is not necessary that any judgment should have been pronounced 
against the prisoner on the first conviction. R. v. Blaby (1894), 2 Q. B., 170. 

Sections 851 and 963 deal respectively with the form of indictment and 
oe Seat to be followed in cases in which a previous conviction is 
Cnarge 


These sections seem to imply that the second offence must have been 
committed subsequently to the first comviction. 


ADVERTISING COUNTERFEIT MONEY. 


569. Penalty.—Every one is guilty of an indictable offence 
and Jiable to five years’ imprisonment who,— e 
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(a) Advertising counterfeit money.—Prints, writes, utters, 
publishes, sells, lends, gives away, circulates or ‘distributes any 
letter, writing, ‘circular, paper, pamphlet, handbill or any written 
or printed matter, advertising, or offering or purporting to ad- 
vertise or offer for sale, loan, exchange, gift or distribution, or to 
furnish, procure or distribute, any counterfeit token of value, or 
what purports to be a counterfeit token of value, or giving or 
purporting to give, either directly or indirectly, information 
where, how, of whom or by what means any counterfeit token of 
value, or what purports to be a counterfeit token of value, may 
be procured or had; or, 

(b) Using any fictitious name or address.—In executing, 
operating, promoting or carrying on any scheme or device to de- 
fraud, by the use or by means of any papers, writings, letters, 
circulars or written or printed matters concerning the offering 
for sale, loan, gift, distribution or exchange of counterfeit tokens 
of value, uses any fictitious, false or assumed name or address, 
or any name or address other than his own right, proper and 
lawful name; or, 

(c) Taking ‘from the mails any letter to a fictitious 
address.—In the execution, operating, promoting or carrying on, 
of any scheme or device offering for sale, loan, gift, or distribu- 
tion, or purporting to offer for sale, loan, gift or distribution or 
giving or purporting to give information, directly or indirectly, 
where, how, of whom or by what means any counterfeit token of 
value may be obtained or had, knowingly receives or takes from 
the mails, or from the post office, any letter or package address- 
ed to any fictitious, false or assumed name or address, or name 
other than his own right, proper or lawful name; or, 

(d) Purchasing counterfeit money.—Purchases, exchanges, 
accepts, takes possession of or in any way uses, or offers to pur- 
chase. exchange, accept, take possession of or in any way use, or 
negotiates or offers to negotiate with a view to purchasing or ob- 
taining or using any such counterfeit token’ of value, or what 
purports so to ibe. 55-56 V., c. 29, s. 480. 

See R. v. Attwood (1891), 20 O. R., 574, 578; R. v. Corey (1895), 1 C. C. 
C., 161; R. v. Tutty (1905). 9 C. C. C., 544. 
See sec. 981 as to evidence on proceedings under this section . 


PART XS: 
ATTEMPTS—CONSPIRACIES—ACCESSORIES. 


570 Attempt to commit certain indictable offences.— 
Every one is guilty of an indictable offence and liable to seven 
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years’ imprisonment who attempts, in any case not hereinbefore 
provided for, to commit any indictable offence for which the 
punishment is imprisonment for life, or for fourteen years, or for 
any term longer than fourteen years. 55-56 V., c. 29, s. 528. 


Where on an indictment for a principal offence and for an attempt to 
commit such an offence, the evidence is wholly directed to the proof of the 
principal offence, the jury’s verdict of guilty of the attempt only will not 
be set aside although there were no other witnesses in respect of the at- 
tempt than those whose testimony, if wholly believed, shewed the commis- 
sion of the greater offence. 

It is within the province of the jury to believe, if it sees fit to do so, 
a part only of a witness’s testimony and to disbelieve the remainder of the 
same witness’s testimony, and it may therefore credit the testimony in 
respect of a greater offence only in so far as it shews a lesser offence. 
Fl Ve_ Lara con (289%). 45 Garr Gr, van le 


571. Attempt to commit other indictable offences.— 
Every one who attempts to commit any indictable offence for 
committing which the longest term to which the offender can be 
sentenced is less than fourteen years, and no express provision 
is made by law for the punishment of such attempt, is guilty of 
an indictable offence and liable to imprisonment for a term 
equal to one-half of the longest term to which a person com- 
mitting the indictable offence attempted to be committed may be 
sentenced. 55-56 V., c. 29, s. 529. 


By virtue of section 583, a person accused of having attempted to com- 
mit an indictable offence cannot be tried therefor at the Court of General 
Sessions of the Peace unless he could be tried for the indictable offence 

itself at that Court. 

As to what is an attempt, see section 72. 

See also sections 949, 950 and 951. 

An indictment, charging that the accused unlawfully attempted to steal 
from the person of an unknown person the property of such unknown per- 
son, without giving the name of the person against whom the offence was 
committed, or the description of the property the accused attempted to 
steal, is sufficient. And where a prisoner is indicted for an attempt to 
steal, and the proof establishes that the offence of larceny was actually 
committed, the jury may convict of the attempt, unless the court discharges 
the jury and directs that the prisoner be indicted for the complete offence 
(Code sec. 950). -R: v. Taylor (1895), 5 C. ©. C., 89. 


572. Attempt to commit statutory offences.—Every one 
is guilty of an indictable offence and liable to one year’s impri- 
sonment who attempts to commit any offence under any statute 
for the time being in force and not inconsistent with this Act, or 
incites or attempts to incite any person to commit any such of- 
fence, and for the punishment of which no express provision is 
made by such statute. 55-56 V., c. 29, s. 530. 


If the person incited or advised does not commit the crime in ques- 
tion, the person so inciting or advising him is. nevertheless, guilty of an 
attempt to commit it. R. v. Gregory (1867), 10 Cox C. C., 469. 


cM ; 
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But if the person incited or advised does commit the crime, the pef- 
son so inciting or advising him is, by virtue of secs. 69 and 70, guilty of 
having committed the offence himself. 

See also R. y. Cole (1902),-38 C. L. J., 266. 


573. Conspiring to commit indictable offence.—Every 
one is guilty of an indictable offence and liable to seven years’ 
“imprisonment who, in any case not hereinbefore provided for, 
conspires with any person to commit any indictable offence. 55-56 
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According to sec. 583, a conspiracy to commit an indictable offence can- 
not be tried by a Court of General Sessions of the Peace unless the indict- 
able offence which it is alleged the accused conspired to commit, is itself 
triable in such Court. J 

As to what is conspiraey see Archbold’s Crim. Plead (1893), 2ist ed., 1100. 


A conspiracy consists not merely in the intention of two or more, but 
in the agreement of two or more to do an unlawful act by unlawful means. 
Mulcaby Iv... Le aR. sony Ta Bne) & irish. App... 306) 317. 

The conspiracy itself is the offence, and whether anything has been done 
in pursuance of it or not is immaterial.. R. v. Gill (1818), 2 B. & Ald., 204. 

An indictment for a conspiracy may be tried in any county in which 
an overt act has been committed in pursuance of the original illegal com- 
bination and design. R. v. Connolly (1894), 25 O. R., 151, 169. 

Conspiracy is not chargeable against a husband and wife alone.. for 
they are in law one person and are presumed to have but one will. 1 Haw- 
kins, cap. 72, sec. 8. 


= In a charge of conspiracy when the existence of the common design on 
the part of the-defendants has been proved, evidence igs then properly re- 
ceivable as against both of what was said or done by either in furtherance 
of the common design. R. v. Connolly (1894), 1 C. C. C., 468. 

At a trial for conspiracy, acts similar to those charged, but committed 
in respect of different persons, may be proved in order to show guilty know- 
~Jedge on the part of the accused. R. v. McCullough & McGillis (1900), 7 
_Revue de Jurisprudence, 2. 

See also R. v. Charnock (1698), 12 Howard’s State Trials, 1397; R. v. 
Fellowes (1859), 19 U. C. R., 48; R. v. Frawley (1894), 1 C. C. C., 253; R. v. 
Goodfellow (1906), 10 C. C. C., 424; R. v. Sinclair (1906), 12 C. C. C., 20. 


574. Accessories after the fact in certain cases.—Every 
“one is guilty of an indictable offence and liable to seven years’ 
imprisonment who, in any case where no express provision is 
made by this Act for the punishment of an accessory, is accessory 
- after the fact to any indictable offence for which the punishment 
is, on a first conviction, imprisonment for life, or for fourteen 
‘years, or fcr any term longer than fourteen years. 55-56 V. ec. 
28 Csirebam. en F 

As to who are accessories after the fact, see section 71. 

See section 583 as to jurisdiction of Court of General Sessions of the 
ee ‘to section 849, a person charged with being accessory after 
the fact to any offence may be indicted whether the principal offender has 
or has not been indicted or convicted, or is or is: not amenable to justice; 
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ani. moreover, he may either be indicted alone as for a substance offence, 
or jointly. with’ the principal offender. 

But if he is indicted as a principal offender only, he cannot then be 
convicted of having been an accessory after the fact. R. y. Fallon (1862), 
Suk, Oy lee Cne) 00. 


A person accused of being an accessory after the fact must be proved 
to have known of the commission of the principal offence, and this. know- 
ledge may be presumed from the circumstances of the case. R. v. Bur- 
ridge (1735), 3. P. Wms., 439. 


A person who employs another to assist or relieve a principal offender 
is guilty as an accessory after the fact. R. vy. Jarvis (1837), 2 M. & R., 
40. 


At common law the term accessory after the fact only applied to fe- 
lonies for in misdemeanours all were principals. R. vy. Tisdale, 20 U.C 
Chelsie, Pas 

Where several persons are tried upon one indictment, some as prin- 
cipals in murder, others as accessories after the fact to the murder, and 
the principals are convicted of manslaughter only, the prisoners charged 
as accessories after the fact may be convicted on the same indictment as 
such accessories to the manslaughter. R. v. Richards (1877), 2 Q.B.D., 311. 


575. Accessories after the fact in other cases.—Every 
one who is accessory after the fact to any indictable offence for 
committing which the longest term to which the offender can be 
sentenced is less than fourteen year’s, if no express provision is 
made for the punishment of such accessory, is guilty of an in- 
dictable offence and liable to imprisonment for a term equal to 
one-half of the longest term to which a person committing the 
indictable offence to which he is accessory may be sentenced. 


55-56 V., c. 29, s..532. 


See notes to preceding section. 


PARE) Xi; 
JURISDICTION. 


RULES OF COURT. 


.576. Power to make rules.—HEvery superior court of crimi- 
nal jurisdiction may at any time, with the concurrence of a ma- 
jority of the judges thereof present at any meeting held for the 
purpose, makes rules of court, not inconsistent with any statute 
of Canada, which shall apply to all proceedings relating to any 
prosecution, proceeding or action instituted in relation to any 
matter of a criminal nature, or resulting from or incidental to 
any such matter, and in particular,— 

(a) Regulating sittings—For regulating the sittings of the 
court or of any division thereof or of any judge of the court sit- 
ting in chambers, except in so far as the same-are already regu- 
lated by law; 
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(b) Regulating practiceFor regulating in criminal mat- 
ters the pleading, practice and procedure in the court, including 
the subjects of mandamus, certiorari, habeas corpus, prohibition, 
quo warranto, bail and costs, and the proceedings on application 
to a justice to state and sign a case for the opinion of the courts 
as to a conviction, order, determination or other proceeding be- 
fore him; and, 

(c) General.—Generally for regulating the duties of the 
officers of the court and every other matter deemed expedient for 
better attaining the ends of justice and carrying the provisions 
of the law into effect. 

2. To be laid before Parliament, ete.—Copies of all rules 
made under the authority of this section shall be laid before both 
Houses of Parliament at the session next after the making there- 
of, and shall also be published in the Canada Gazette. \ 

3. Authority in Ontario for making.—In the province of 
Ontario the authority for the making of rules of court applicable 
to superior courts of criminal jurisdiction in the province is 
vested in the supreme court of judicature, and such rules may be 
made by the said court at any time with the concurrence of a 
majority of the judges thereof present at a meeting held for the 
purpose. 55-56 V., ec. 29, s. 533; 63-64 V., c. 46, s 3. 


GENERAL. 


577. Jurisdiction of courts generally.—Unless otherwise 
specially provided in this Act, every court of criminal jurisdiction 
in any province is competent to try any crime or offence within 
the jurisdiction of such court to try, wherever committed within 
the province, if the accused is found or apprehended or is in 
custody within the jurisdiction of such court or if he has been 
commtted for trial. to such court or ordered to be tried before 
such court, or before any other court, the jurisdiction of which 
has by lawful authority been transferred to such first mentioned 
court under any Act for the time being in force. 55-56 V., c. 

, 8. 640. 


Whenever the accused has been committed by a magistrate or justice 
of the peace for trial before the Court in any district, the court snr iet in 
rie a Ar, has jurisdiction to try the case. R. v. Hogle (C1896) Sb CO, uC. 

The power conferred on a magistrate under Code sec. 665 of orderi 
accused person brought before him, charged with an offence ee 
out of his territorial jurisdiction, to be taken before some justice having 
jurisdiction in the place where the offence was committed, is permissive 
only. Re R. v. Burke (1900), 5 GC. C. C., 29. : 


578. Certain persons not to try case under s. 501.—No 
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person who isa master, or the father, son or brother of a master 


in the particular manufacture, trade or business, in or.in conneec- 
tion with which any offence under section five hundred and one is 
charged to have been committed, shall act as a magistrate or just- 
ice, in any case of complaint or information under that section, or 


as a member of any court for hearing any appeal in any such case. 
R.oent.ad es 8.512: 


INDICTABLE OFFENCES. 


079. Questions raised at trial may be reserved for de- 
cision.—Any judge or other person presiding at the sittings of a 
court at which any person is tried for an indictable offence under 


this Act, whether he is the judge of such court or is appointed Be 


commission or otherwise to hold such sittings, may reserve the giv- 
ing of his final decision on questions raised at the trial; and his 
decision, whenever given, shall be considered as if given at the 
time of the trial. 55-56 V., c. 29, s. 753. 


580. Jurisdiction of superior courts.—Every superior court 
of criminal jurisdiction and every judge of such court sitting as a 
court for the trial of criminal causes, and every court of oyer and 
terminer and general gaol delivery has power to try any indictable 
offence. 55-56 V., c. 29, s. 538. 


The County Courts of New Brunswick are not courts of Oyer and Ter- 
miner and general gaol delivery. .R.. vj. Wright (1896),.2 G@:,.C..C.,° 83: 


- 581. Option for trial without jury in trade conspiracy 
cases.— Where an indictment is found against any person for any 
of the offences mentioned in section four hundred and ninety-eight,. 
the defendant or person accused shall have the option to be tried 
before the judge presiding at the court at which the indictment is 
found, or the judge presiding at any subsequent sitting of such 
court, or at any court where the indictment comes. on for trial, 
without the intervention of a jury; and in the event of such option 
being exercised the proceedings subsequent thereto shall be regu- 


lated in so far as may be applicable by Part X'VIII. 52 V., c. 41. 
s. 4. 


582. Jurisdiction of sessions and certain other courts.— 
Every court of general or quarter sessions of the peace, when pre- 
sided over by a superior court judge, or a county or district court 
judge, or in the cities of Montreal and Quebec by a recorder or 
judge of the sessions of the peace, and in the province of New 
Brunswick every county court judge has power to try any indict- 
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able offence except as hereinafter provided. 55-56 V., v.29, 8. 539; 
56.V., c. 32, 8, 1: : . 


The courts mentioned here have their power limited by section 583. 

The judgments of the Courts of General Sessions in Ontario are public 
records, and the clerk of the peace holds them as their statutory custodian 
in the interests of the public generally and not as deputy officer of the 
Crown. Any person interested in the indictments and records of the Court 
of General Sessions is entitled of right to inspéct them. 

An accused person tried and acquitted in such court is entitled to a 
copy of the record of such acquittal and of the indictment without the fiat 
of or intervention by the Attorney-General of the province, and a manda- 
mus will lie to the clerk_of the peace to compel the delivery to him of cer- 
tified copies. R. v. Scully (1901), 5 C. C. C., 1 


083. Idem.—No court mentioned in the last preceding section 
has power to try any offence under sections,— 

(a) seventy-four, treason; seventy-six, accessories after the 
fact to treason; seventy-seven, seventy-eight, and seventy-nine, 
treasonable offences; eighty, assaults on the King; eighty-one, in- . 
citing to mutiny; eighty-five, unlawfully obtaining and ‘communi- 
cating official information; eighty-six, communicating information 
acquired in office; or, 

(b) one hundred and twenty-nine, administering, taking or pro- 
curing the taking of oaths to commit certain crimes; one hundred 
and thirty, administering, taking or procuring the taking of other 
unlawful oaths; one hundred and thirty-four, seditious offences; 
one hundred and thirty-five, libels on foreign sovereigns; one hun- 
dred and thirty-six, spreading false news; or, 


(c) one hundred and thirty-seven to one hundred and forty in- 
elusive, piracy; or, 


(d) one hundred and fifty-six, judicial, etc., corruption; one 
hundred and fifty-seven, corruption of officers employed in prose- 
cuting offenders; one hundred and fifty-eight, frauds upon the Gov- 
ernment; one hundred and sixty, breach of trust by a public officer; 
one hundred and sixty-one, municipal corruption; one hundred and 
sixty-two (a), selling offices; or, 


(e) two hundred and sixty-three, murder; two hundred aon 
sixty-four, attempt to murder; two hundred and sixty-five, threat 
to murder; two hundred and sixty-six, conspiracy to murder; two 
hundred and sixty-seven, accessory after the fact to murder; or, 


(f) two hundred and ‘ninety-nine, rape; three hundred, attempt 
tc commit rape; or, 


(g) three hundred and seventeen to three hundred and thirty- 
four, defamatory libel; or, 


(h) four hundred and ninety-eight, combination in restraint of 


trade; or, ; 
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(i) conspiring or attempting to commit, or being accessorv 
after the fact to any of the offences in this section before men- 
tioned; or, 

(j) any indictment for bribery or undue influence, personation 
or other corrupt practice under the Dominion Kictions Act. 55-56 
We G22 298 S52 O40s5 D1 -OSaVs, 6.1 S- 1? 63-64. V.; c:. 46, 8.3. 

A County Court in New Brunswick has jurisdiction’ to try the offence 
of attempting to have carnal knowledge of a girl under fourteen, although 
the evidence discloses the offence of attempting to commit ran as to which 


said court has no jurisdiction. R. v. Wright (1896), 2 C. C. C., 83. 
See also Ex parte Might (1896), 34 N. B. R., 127. 


SPECIAL JURISDICTIUN. 


584, For the purposes of this Act,— _—. 

(a) On water between jurisdictions.—Where the offence is 
committed in or upon any water. tidal or other, or upon any bridge, 
between two or more magisterial jurisdictions, such offence may 
be considered as having been committed in either of such jurisdic- 
tions; 
(b) Near boundary between jurisdictions.—Where the of- 
fence is committed on the boundary of two or more magisterial 
jurisdictions, or within the distance of five hundred yards from 
any such boundary, or is begun within one magisterial jurisdiction 
and completed within another, such offence may be considered as 
having been committed in any one of such jurisdictions; 


(c) In respect to mail or vehicle or vessel passing through 
several jurisdictions.—Where the offence is committed on or in 
respect to a mail, or a person conveying a post letter bag, post 
letter or anything sent by post, or on any person, or in respect of 
any property, in or upon any vehicle employed in a journey, or on 
board any. vessel employed on any navigable river, canal or other 
inland navigation, the perscn accused shall be considered as hay- 
ing committed such offence in any magisterial jurisdiction through 
which such vehicle or vessel passed in the course of the journey 
or voyage during which the offence was committed; and where the 
centre or other part of the road, or any navigable river, canal or 
other inland navigation along which the vehicle or vessel passed 
in the course of such journey or voyage, is the boundary of two or 
more magisterial jurisdictions, the person accused of having com- 
mitted the offence may be considered as having committed it in 
any one of such jurisdictions. 55-56 V., c. 29, s, 553; 63-64 v., c. 46, 
S35: 


The offence of fraudulent conversion of the proceeds of a valuable se- 
curjty consists of a continuity of acts—the reception of the valuable se- 
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curity, the -collection of the proceeds, the conversion of the proceeds, and 
lastly, the failure to account for the proceeds; and where the beginning 
of the operation is in one district and the continuation and completion are 


in another district, the accused may be arrested and proceeded against in 
either district. R. v. Hogle (1896), 5 C. ©. C., 53. 


Where the offence charged was the making, circulation and publica- 
tion of false statements of the financial position of a company, and it ap- 
peared that the statements were mailed from a place in Ontario to the 
parties intended to. be deceived in Montreal, the offence, although commen- 
ced in Ontario, is completed in the Province of Quebec by the delivery of 
the letters to the parties to whom they were addressed. 


n such case the Courts 6f the Province of Quebee have jurisdiction to 


try the accused, if he has been duly committed for trial by a magistrate 
OM the idistrict gen. v- Gillespie @US98) 5 2E.Co Con Czs0or 


Magistrates cannot give themselves jurisdiction or retain jurisdiction 
by finding a particular fact one way, if the evidence is clearly the other 


ones ee Davy (1900), 4 C. C. C., 28, 33; White v. Feast (1872), L. R., 7 
: 5 


Although the arrest has been illegally made under an invalid warrant, 
jurisdiction attaches to the magistrate when the person arrested is brought 
before him; and the subsequent detention and commitment may be just'- 


fied under the order then made by the magistrate. McGuiness v. Dafoe 
(CREDH)S SCC. ee. 139. 


585. Offences in unorganized tracts in Ontario.—All of- 
fences committed in any of the unorganized tracts of country in 
the province of Ontario, including lakes, rivers and other waters 
therein, not embraced within the limits of any orgamized county. 
or within any provisional judicial district, may be laid and charged 
to have been committed and may be inquired of, tried and punished 
within any county of such province; and such offer.ces shall be 
within the jurisdiction of any court having jurisdiction over of- 
fences. of the like nature committed within. the limits of such 
county, before which court such offences may be -prosecuted; and 
such. court shall proceed ‘therein to trial, judgment and execution 
or other. punishment for such offence, in: the same manner as if 
such offence had been committed within. the county where such 
trial is had. 
cfna detsete ‘Provisional districts: or new éountibs within’ —When any 
provisional judicial district or mew county is formed and estab- 
lished, in anv of such unorganized tracts, all offences committed 
within the limits of such. provisional judicial district or new 
county, ° shall be inquired: of, tried and punished within the same. 
dn like manner as such offences’would have been inquired of, tried 
and punished if this section had not been passed. 

3. Where committed to gaol.—Any person accused or con- 
victed ‘of any offence in any such provisional district may be com- 


mitted to any common gaol in the province of Ontario. 55-56 Vi, 8: 
29, s. 55. ! 


586. All offandés eenaitiea in any part of Canada not in a 
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province duly constituted‘ as such and not in the Yukon Territory 
may be inquired of and tried within any district, county or place 
in-any province so constituted or in the Yukon Territory as may 
be most convenient. 

2. Jurisdiction.—Such offences shall be within the jurisdic- 
tion of any court having jurisdiction over offences of the like na- 
ture committed within the limits of such district, county or place. 

3. Procedure.—Such court shall proceed to. trial, judgment 
and execution or other punishment for any such offence in the 
same manner as if such offence had been committed within the 
district, county or place where the trial is had, 62-63 V., c. 47, s. 1. 


587. Provincial ceurts competent.—The several courts of 
criminal! jurisdiction in the provinces aforesaid, and in the Yukon 
Territory, including justices, shall have the same powers, jurisdic- 
tion and authority in case of such offences as they respectively 
have with reference to offences within their ordinary jurisdictiou 
as provincial or territorial courts. 62-63 V., c. 47, s. 2. 

588. Offences committed in the district of Gaspe.—When- 
ever any offence is committed in the district of Gaspé, the offender, 
if committed to gaol before trial, may be committed to the com- 
mon gaol of the county in which the offence was committed. or 
may, in law, be deemed to have been committed, and if tried before 
the Court of King’s Bench, he shall be so'tried at the sitting of such 
court held in the county to the gaol of which he has been commit- 
ted, and if imprisoned in the common gaol after trial he shall be 
so imprisoned in the common gaol of the county in which he has 
been tried. 55-56 -V.,, ¢. 29, s. 556. 


PART XiL 
SPECIAL PROCEDURE AND POWERS. 
OFFENCES REQUIRING STATUTE. 


589. Offences against Imperial statutes.—No person shall 
be proceeded against for any offence against any Act of the Par- 
Lament of England, of Great Britain, or of try United Kingdom of 
Great Britain and Ireland, unless such Act is, by the express terms 
thereof. or of some other Act of such Parliament, made applicable 
to Canada or some portion thereof as part of His Majesty’s domin- 
ions or possessions. 55-56 V., c. 29, s. 5. ; 


590. Prosecuticns for trade conspiracy.—No prosecution 
shail be maintainable against any paren for conspiracy in refusing 
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to work with or for any employer*or workman, or for doing any 
act or causing any act to be done for the purpose of a trade com- 
bination, unless such act is an offence punishable by statute. 55- 
5G: V.. G.) 2931S.) 518. 


In a case in which it was proved that the members of a trade-union had 
conspired together to injure a non-union workman by depriving him of 
his employment, it was held that the conspirators had been guilty of a 
misdemeanour, and that their act was not for the purpose of trade com- 
bination within the meaning of the law. R. v. Gibson (1889), 16 O. R., -704. 


CASES REQUIRING CONSENT. 


591. Offences within the jurisdiction of the Admiralty.-— 
Proceedings for the trial and punishment of a ne-30n who is not 2 
subject of His Majesty, and who is charged with any offence com- 
mitted within the jurisdiction cf the AJmiralty of England, shall 
not }e instituted in any court in Canada except with the leave of 
tlie Governor General and on his certificate that it is expedient that 
such proceedings should be instituted. 55-56 V., c. 29, s. 542. 


The laying of the information is the institution of the proceedings. 
Thorpe v. Priestnell (1897), 1 Q. B., 159. 

The criminal jurisdiction of the Admiralty of England extends over 
British ships not only on the high seas, but also on rivers below the brid- 
ges where the tide ebbs and flows and where great ships go, though at a 
spot where the municipal authorities of a foreign country might exercise 
concurrent jurisdiction if invoked. R. v. Anderson (1868), 11 Cox C. C., 
198- OR: -v.. Carr (i882), 415) Cox, C..Ci2129: 

A person on board a British ship, whether a British subject or a for- 
eigner, is subject to the laws of Great Britain so long as his ship is on 
the high seas or in foreign rivers below bridges where the tide ebbs and 
flows and where great ships go. R. v. Anderson (1868). L. R., 1 C. C. R., 
161; R..v.. lopez, R. v. Sattler (1858), 27 L. J. M. C., 48; R. v. Lesley 
CLSGON, 29 to hil MEE, On. 

And the fact that a foreigner is illegally brought on board his ship 
does not affect his amenability to the laws of England for an offence, there 
subsequently committed, unless it was one done merely for the purpose of 
freeing himself from the unlawful restraint. R. v. Seberg (1870) L. R., 1 
GC. Cr Ru 264. 


Formerly a foreigner’ on board a foreign ship could not be convicted 
in England even for an offence committed within the territorial waters of 
Great Britain. R. v. Keyn (1876), L. R. 2 Ex. D., 63. 

This state of affairs was remedied by the Territorial Waters Jurisdic- 
tion Act, 1878. 

To show that a ship is a British ship it is not necessary to produce the 
register or a copy thereof; it is sufficient to show orally that she belongs 
to British owners and carries the British flag. R. v. Allen (1866), 10 Cox 
C.-C. 405. 

See also R. v. Bjornsen (1865), 10 Cox C. C., 74. 

No count shall be deemed objectionable or insufficient for the reason 
ony that it does not, in cases where the consent of any person, official 
or authority is required before a prosecution can be instituted, state that 
such consent has been obtained. Section 855 (h). 
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_ $92. Disclosing official secrets.—No person shall be prose- 
euted for the offence of unlawfully obtaining and communicating 
official information, without the consent of the Attorney General 
or of the Attorney General of Canada. 55-56 V., c. 29, s. 543. 
The indictment need not allege the consent here mentioned. Sec. 855 (h). 


593. Judicial corruption.—No one holding any judicial of- 
fice shall be prosecuted for the offence of judicial corruption, with- 
out the leave of the Attorney General of Canada. 55-56 V., c. 29, s. 
544. 


See note to preceding section. 
Evidence of corrupt motive must be adduced in order to obtain leave 


to exhibit a criminal information against a justice of the peace for mal- 
feasarce of office. R. v. Currie (1906), 11-C. C. C., 343. 


594. Making explosive substances.—If any person is 
charged under section one hundred and thirteen, before a justice 
with the offence of making or having explosive substances, no fur- 
ther proceeding shall be taken against such person without the 
consent of the Attorney General except such as the justice thinks 
- necessary, by remand or otherwise, to secure the safe custody of 
such person. 55-56 V., ¢.°29, 's. 545. 


The indictment need not allege the consent here mentioned. Sec. 855 
)3 


595. Sending unseaworthy ship to sea.—No person shall 
be prosecuted for the offence of sending an unseaworthy ship to 
sea on a voyage without the consent of ihe Minister of Marine 
and Fisheries. 56 V., c. 32, s. 1. 

596. Criminal breach of trust.—No proceeding or prosecu- 
tion against a trustee for a criminal breach of trust shall be com- 
menced without the sanction of the Attorney General. 55-56 V., 
c.-29, s, 547. 


097. Fraudulent acts of vendor or mortgagor.—No prose- 
cution for concealing any settlement, deed, will, or other instru- 
ment material to any title, or any encumbrance, or falsifying any 
pedigree upon which any title depends, shall be commenced without 
the consent of the Attorney General, given after previous notice 
to the person intended to be prosecuted of the application to the 
Attorney General for leave to prosecute. 55-56 Va c. 29, 3. 548. 

598. Uttering defaced coin.—No proceeding or prosecution 
for the offence of uttering any coin defaced by having stamped 
thereon any names or words, shall be taken without the consent 
of the Attorney General. 55-56 V., c. 29,.s. 549. 
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PROVISIONS AS TO ONTARIO AND NOVA SCOTIA. 


589. Practice in High Court of Justice in Ontario. The 
practice and procedure in all criminal cases and matters in the 
High Court of Justice of Ontario which are not provided for by 
this Act, shall be the same as the practice and procedure in sim- 
aes cases and matters heretofore. 55-56 V., @ 29,8, 754, 


600. Commission of court of assize, ete.—If any general 
commission for the holding of a court of assize and nisi prius, oyer 
and terminer or general gaol delivery is issved by the Governor 
General for any.county or district in the province of Ontario, such 
commission shall contain the names of the justices of the Supreme 
Court of Judicature for Ontario, and may also contain the names 
of the judges of any of the county courts in Ontario, and of any 
of His Majesty’s counsel learned in the law duly appointed tor the 
province of Upper Canada, or for the province of Ontario, and if 
any such commission is for a provisional judicial district such 
commission may contain the name of the judge of the district 
court of the said district. 

2. Who shall preside.—The said courts shell be presided 
over by one of the justices of the said Supreme Court, or.in their 
absence by one of such county court judges or by one of such coun- 
sel, or in the case of any such district by the judge of such district 
court. 55-56 V.,c¢. 29, s. 755. 


The Governor-General of the Dominion of Canada, exercising the pre- 
rogative right of the Crown, can issue a commission to hold a court of 
Oyer and Terminer, and General Gaol Delivery, already established in a 
province. R. v.. Amer (1878), 42.U. C. Q. B., ‘ 

The Lieutenant-Governor of a province, as well as the Governor-Gen- 
eral, has the power to issue commissions to hold Courts of Assize. R. v. 


Amer, supra. 

601. Gaol delivery by court of General Haine Ae shall 
not be necessary for any court of general sessions in the province 
of Ontario to deliver the gaol of all prisoners who are confined 
upon charges of theft, but the court may leave any such cases to 
be tried at the next court of oyer and terminer and general gaol 
delivery, if, by reason of the difficulty or importance of the case, 
or for any other cause, it appears to it proper so to do. 55-56 V., 
c. 29; 8. 756, ehh 

The Court of General Sessions is not properly an inferior court; it is a 
Court of. Oyer and Terminer. R. v. McDonald. (1871), 31 U. C. Q. B., 337. 

It is, however, a. court which does not possess any greater powers than 
are conferred upon it by statute. It has a general jurisdiction over of- 
fences attended with a breach of the peace, and has also such other pow- 


ers as are conferred upon it by statute. R. y. Dunlop, 15 U. C. Q. B., 118;: 
R. vy. McDonald, supra, 
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602. Calendar of criminal cases in Neva, Scotia.—In the 
province of Nova Scotia a calendar of the criminal cases shall be 
sent by the Clerk of the Crown to the grand jury in each term, to- 
gether with the ‘depositions taken in each case and the names of 
the different witnesses. 63-64 V., c. 46, s. 3. 


See R. v. Townsend (1896), 3 C. C. C., 29; R. v. Hamilton (1898), 2 C. C. 


G. ¢; 178. 
The omission to send to a grand jury the depositions taken on the 


preliminary enquiry as required in Nova Scotia under this section will 
not. invalidate an indictment found without such depositions. R. v. Tur- 
pin 904) see: Cr Cy-b9 


603. Sentences in Nova Scotia.—A judge of the Supreme 
Court of Nova Scotia may sentence convicted criminals on any day 
of the sittings at Halifax, as well as in term time. 55-56 V., c. 29, 
s. 761. 


POWERS GENERAL OF CERTAIN OFFICIALS. 


604. Officials with powers of two justices.—The Judge of 
the Sessions of the Peace for the city of Quebec, the Judge of the 
Sessions of the Peace for the city of Montreal, and every recorder, 
police magistrate, district magistrate or stipendiary magistrate ap- 
pointed for any territorial division. and every magistrate author- 
ized by the law of the province in which he acts to perform acts 
usually required to be done by two or more justices, may do alone 
whatever is authorized by this Act to be done by any two or more 
justices, 55-56 V., c. 29, s. 541. 

Where a statute declares that the jurisdiction of a county stipendiary 
Magistrate shall extend throughout the ‘‘whole of the county,’’ it is to be 
construed as including jurisdiction in any incorporated town within the 
county limits notwithstanding the fact that there is a stipendiary magis- 
trate for such town alone, unless the latter’s jurisdiction is made exclu- 
Sive. oh. V. Glovaneti (90h). 57°C. C, 1C., 157. 


605. Clerk of the Peace, Montreal.—lIn the district of Mont- 
real the Clerk of the Peace or Deputy Clerk of the Peace shall 
have all the powers of a justice under Parts XIII. and XIV., and 
under sections six hundred and twenty-nine to six hundred amd 
forty-three, inclusive. 58-59 V., c. 40, s. 1. 


606. Jurisdiction as to prize fights.——Every judge of a 
superior court or of a county court, judge of the sessions of the 
peace, stipendiary magistrate, police magistrate, and commission- 
er of police of Canada, shall, within the limits of his jurisdiction 
as such judge, magistrate or commissioner, have all the powers 
of a justice with respect to offences against provisions of this Act 
as to prize fights. R.S., c. 153, s. 10. 
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607. Preserving order in court.—Every judge of the ses- 
sions of the peace, chairman of the court of general sessions of 
the peace, police magistrate, district magistrate or stipendiary 
magistrate, shall have such and like powers and authority to pre- 
serve order in courts held by them during the holding thereof, 
and by the like ways and means as now ‘by law are or may be 
exercised and used in like cases and for the like purposes by any 
court in Canada, or by the judges thereof, during the sittings 
thereof. 55-56 V., c. 29, s. 908. 
~~ Justices of the Peace as such have no power to commit for contempt. 
Stone’s Justices Manual (1902), 733. 

But a justice may order that a person disturbing the proceedings in 
his court, and refusing to desist, be removed from the court. Clissold v- 
Machell, 26 U. C. Q. ‘B., 422. R. v. Lefroy, L. R., 8 Q. B., 134. 

If a person uses any disrespectful or unmannerly expressions in the face 
of the court, or uses any words which directly tend to a breach of the peace, 
he may be required to find sureties for his good behaviour. 1 Lev., 107. 


See on this subject Seager’s Magistrates Manual (1901), p. 177. Young 
v. Taylor, 20 On V. App. R., 645 


608. Resistance to execution of prooess.—Every judge of 
the sessions of the peace, chairman of the court of general ses- 
sions of the peace, recorder, police magistrate, district magis- 
trate or stipendary magistrate, whenever any resistance is offered 
to the execution of any summons, warrant of execution or other 
process issued by him, may enforce the due execution of the 
same by the means provided by the law for enforcing the execu- 
tion of the process of cther courts in like cases. 55-56 V., c. 29, . 
s- 909: 56) Vi;e) 32,69 1. 


SPECIAL POWERS AND DUTIES OF CERTAIN OFFICIALS. 


609. Persons carrying weapon in proclaimed district, 
arrest of —Any commissioner or justice, constable or peace 
‘officer, or any person acting under a warrant, in aid of any con- 
stable or peace officer, may arrest and detain any person em- 
ployed on any public work, found carrying any weapon, within 
any place-in which Part III. is, at the time, in force, at such 
time and in such manner as in the judgment of such commis- 
sioner, justice, constable or peace officer, or person acting under 
a warrant. afford just cause of suspicion that it is carried for 
purposes dangerous to the public peace. 

2. Committal—The justice or commissioner arresting such 
person, or before whom he is brought, may commit him for trial 
unless he gives sufficient bail for his appearance at the next 
term or sitting of the court before which the offence can be 
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tried, to answer to any indictment to be then Dre eared against 
him... B:S.,¢. 451, ss7s 


610. Search warrant for weapvon.—Any commissioner or 
any justice having authority within any place in which Part III. 
is at the time in force, upon! cath before him of belief of the de- 
ponent that any weapon is in the possession of any person or in 
any house or place contrary to the provisions of Part III., may 
issue his warrant to any constable or peace officer to search for 
and seize the same. 

2. Seizure of same.—Such constable or peace officer, or any 
person in his aid, may search for and seize the same in the 
possession :of any person, or in any such house or place. R.S., 
Cretol..d.56, 


611. Right of entry for search.—If admissfon to any such 
house or place is refused after demand, such constable or peace 
officer and any person in his aid, may ‘enter the same by force, 
by day or by night, and seize any such weapon and deliver it 
to such commissioner or justice. 

2. Confiscation of weapon.—Unless the person in whose 
possession or in whose hhouse or premises the same is found, 
within four days next after the seizure, proves to the satisfac- 
tion of such commissioner or justice that the weapon so seized 
was not in his possession or in his house or place contrary to 
the provisions of Part III., such weapon shall be forfeited to the 
use of His Majesty. R.S., c. 151, s. 9. 


t 


612. Disposal of forfeited arms.—<All weapons declared 
forfeited under Part III. shall be sold or destroyed under the 
direction of the commissioner or justice by whom or by whose 
authority the same are seized, or before whom the same are 
brought, and the proceeds of such sale, after deducting neces- 
Sary expenses, shall be received by such commissioner and paid 
over by him to the Minister of Finance for the public uses of 
Canada <eR.os (¢, 15k -s./.10: 


613. Search for and seizure of liquors in proclaimed 
district—If any person makes oath or affirmation before any | 
such commissioner or justice, that he has reason to believe, and 
does believe, that any intoxicating liquor with respect to which 
a violation of the provisions of section 150 has been committed 
or is intended to be committed is on board of any steamboat, 
vessel, boat, canoe, raft, or other craft, or in any railway carriage 
or freight car, or in any carriage, vehicle or other conveyance, 
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‘or in any railway station, freight shed or other railway building, 
or in or about any other building or premises, or in any other 
place within the limits specified in any proclamation under the 
said Part, the commissioner or justice shall issue a search war- 
rant to any sheriff, police officer, constable or bailiff, who shall 
forthwith proceed to search the steamboat, vessel, boat, canoe, 
raft or other craft, or the railway carriage, freight car, or the 
carriage, vehicle or conveyance, or the railway station, freight 
shed, or other railway building, or the other puildine or pre- 
mises, or the place described in such .search warrant. 

2. Seized liquor securely kept.—If any intoxicating liquor 
is found therein or thereon the person executing such . search 
warrant shall seize the intoxicating liquor and the barrels, 
casks, jars, bottles or other packages in which it is contained 
and shall Keep it and them secure until final-action is had 
thereon. 

3. Information when there is no shop cr kar.—No dwell- 
ing house in which, or in part of which, or on the premises 
whereof, a shop or bar, is not kept, shall be seurched, unless the 
said-informant also makes oath or affirmation that some offence 
in violation of the provisions of the said section has been com-. 
mitted therein or therefrom within one month next preceding 
the time of een his aay Perma ee for a peatels warrant. 
HS... bis 84 46. 


614. Owner to be summoned.—The owner, keeper or per- 
son im possession of tne intoxicating liquor so seized, if the is 
known to the officer seizing it, shall be brought forthwith before 
the commissioner or justice who issue the search warrant, and if 
it appears to the satisfaction of the commissioner or justice 
that a violation of the provisions of the said section has been 
committed, or was intended to be committed, with respect to 
such intoxicating liquor, it shall be declared forfeited, with any 
package in which it is contained, and shall be destroyed by 
authority of the written order to that effect of the commissioner 
or justice, and in his presence or in the presence of some person 
appointed by him to witness the destruction thereof., 

2. Attestation of destruction.—Such commissioner or jus- 
tice, or the person so appointed by him, and the officer by whom 
the said intoxicating liquor has been destroyed, shall jointly 
attest, in writing upon the back of the said order, the fact that 
it has been destroyed. R.S., c.-151, s. 16. 


G15. Qwner, keeper or possessor may be convicted at | 
onee.—The owner, keeper or person in possession of any in- 
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toxicating liquor so seized and forfeited may be convicted of an 
offence against the said s¢ction without any further information 
laid or trial had, and shall be liable to the penalties mentioned 
in section one hundred and fifty-one. R.S., c. 151, s. 16. 


616. Procedure if owner is unknown.—If the owner, 
keeper or possessor of intoxicating liquor seized as aforesaid, is 
unknown to the officer seizing the same, it shall not be con- 
demned and destroyed until the fact of such seizure, with the 
number and description of the packages, aS near as may be, 
has been advertised for two weeks by posting up. a written or a 
printed notice and description thereof, in at least three apie 
places, in the place where it was seized. 


2. When liquor may be delivered to owner.—If it is prov- 
ed within such two weeks to the satisfaction of the commission- 
er or justice by whose authority such intoxicating liquor was 
seized, that with respect to such intoxicating liquor no violation 
of the provisions of section one hundred and fifty has been com- 
mitted or~-is intended to be commiteed, it shall not be destroy- 
ed, but shall be delivered to the owner, who shall give his re- 
ceipt therefor in writing upon the back of the search warrant, 
which shall be returned to the commissioner or justice who issu- 
ed the same. 

3. Forfeiture and destruction in other cases.—If after 
such advertisement as aforesaid, it appears to such commis- 
sioner or justice that a violation of the provisions of the said 
section has been committed or is intended to be committed, then 
such intoxicating: liquor, with any package in which it is: con- 
tained, shall be forfeited and. destroyed as hereinbefore preyed. 
Rise: G4151, 8.14. . 


617. Evidence cf precise descripticn of liquor not 
necessary.—In any prosecution under this Act for any offence 
with respect to intoxicating liquor, it shall not be necessary that 
any witness should depose directly to the precise description of 
the liquor with respect to which the offence has been committed, 
or to the precise consideration therefor, or to the fact of the 
offence having been committed with ‘his participation or to his 
own personal and certain knowledge; but the commissioner or 
justice trying the case, so soon as it appears to him that the 
circumstances in evidence sufficiently establish the offence com- 
plained of, shall put the defendant on his defence, and in de- 
fault. of such evidence being rebutted, shall convict the defen- 
dant accordingly. R.S., c. 151, s. 19. 
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618. Summary convictions.—Any commissioner or justice 
may hear and determine, in manner provided by Part XV., 
any case arising within his jurisdiction. 

2. Part to apply.—All the provisions of Part XV. shall, in 
so far as they are not inconsistent with this Part, apply to 
every commissioner or justice mentioned in this Part or eni- 
powdered to try offenders against Part III. 

3. Commissioner a justice under Part XV.—Every such 
commissioner shall be deemed a justice within the meaning of 
part XV., whether he is or is not a justice for other purposes. 
RS, ocr Rds 88.020 wands 241° 


619. Justices may disarm persons attending meeting.— 
Any justice within whose jurisdiction any public meeting is ap- 
pointed to be held may demand, have and take of and from any 
person attending such meeting, or on his way to attend the 
same, without his consent and against his will, by such force as 
is necessary for that purpose, any offensive weapon, such as 
firearms, swords, staves, bludgeons, or the like, with which any 
such person is so armed, or which any such person ‘has in his 
possession. R.§S., c. 152, s. 1. 


620. Restitution of weapons.—Upon reasonable request to 
any justice to whom any such weapon has been peaceably and 
quietly delivered as aforesaid, made om the day next after the 
meeting has finally dispersed, and not before, such weapon 
shall, if of the value of one dollar or upwards, be returned by 
such justice to the person from whom the same was received. 
BUS... 26. (1525. Sods 


621. No liability in case of accidental loss——No such 
justice shall be held liable to return any such weapon’, or make 
good the value thereof, if the same, by unavoidable accident, 
has been actually destroyed or lost out of the possession of such 
justice without his wilful default. R.S., c. 152, s. 3. 


622. Weapon, nct a pisiol; to be impourdcd.—The court 
or justice before whom any person is convicted of any offence 
against the provisions of sections one hundred and twenty to 
one hundred and twenty-four inclusive, shall impound the wea- 
pon for carrying which such person is convicted, and if the wea- 
pon is not a pistol, shall cause it to be destroyed. . 

2. If pistol, to ‘be handed over to municipality.—lIf the 
weapon is a pistol, the court -or- justice shall cause it to be 
handed. over to the corporation of the municipality in which the 
conviction takes place, for the-public uses of such corporation. 
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3. To lieutenant governor, when.—If the conviction takes: 
place where there is no municipality, the pistol shall be handed 
over to the lieutenant governor of the province in which the 
conviction takes place, for the public uses thereof in connection 
with the administration of justice therein. R.S., c. 148, s. 7. 


623. Seizure of copper coin unlawfully imported.—Any 
two or more justices, on oath that any copper coin has been un- 
lawfully manufactured or imported shall cause the same to be 
seized and detained, and shall summon the person in whose pos- 
session the same is found, to appear before them. 

2. Forfeiture on root. If it appears to their satisfaction, 
on evidence, that such copper coin has been manufactured or im- 
ported in violation of this Act, such justices shall declare the 
same forfeited, and shall place the same in safe keeping to 
await the disposal of the Governor General, for the public uses 
Of Canada: RSs c. 16% s..°29: 


624. Knowledge.—Penalty.—If it appears, to the satisfac- 
tion of such justices, that the ‘person in whose possession such 
copper coin was found, knew the same to have been so unlawful- 
ly manufactured or imported, they may condemn him to pay the 
penalty provided by Part IX., for manufacturing or importing 
copper coin, with costs, and may cause him to be imprisoned 
for a term not exceeding two months, if such penalty and costs 
are not forthwith paid. R.S. c¢. 167, s. 30. 


625. Recovery of ch from the owner in certain 
eases.—If it appears, to the satisfaction of such justices, that 
the person in whose possession such copper coin was found was 
not aware of it having been so unlawfully manufactured or im- 
ported, the penalty may be recovered from the owner therof by 
any person who sues for the same in any court of competent 
qurisdiction Hiss... ce 67)) s...3h. 


626. Officer of Customs may seize the coin.—Any officer 
of Customs may seize any copper coin imported or attempted to 
be imported into Canada in violation of this Act, and may de- 
tain the same as forfeited, to await the disposal of the Governor 
General, for the public uses of Canada. R.S., s. 167, s. 32. — 


627. Proceedings when prize fight anticipated.—Ar- 
rest.—lIf, at any time, the sheriff of any county, place or district 
in Canada, any chief of police, any police officer, or any con; 
stable or other peace officer has reason to believe that. any per- 
son within his bailiwick or jurisdiction is about to engage as 
principal in any prize-fight within Canada, he shall forthwith ar- 
rest such person and take him before a justice, and. shall forth- 
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with make complaint in that behalf, upon oath, before such 
justice. 

2. Recognizance.—Such justice shall inquire into the charge, 

and if he is satisfied that the person so brought before him was, 
at the time of his arrest, about to engage as a principal in a 
prize-fight, he shail require him to enter into a recognizance, 
with sufficient sureties, in a sum not exceeding five thousand 
dollars and not less than one thousand dollars, conditioned that 
he will not engage in any such fight within one year from and 
after the date of such arrest. 
3. Commitment in default.—In default of such recogniz- 
ance, the justice before whom the accused has been brought 
shall commit the accused to the gaol of the county, district or 
city within which such inquiry takes place, or if there is no 
common gaol there, then to the common gaol nearest to the 
place where such inquiry is had, there to remain for the space 
of one year or until he gives such recognizance with such 
sureties:. R.S., c. 153, 8. 6. 


628. Sheriff may summon posse.—If any sheriff has rea- 
son to believe that a prize-fight is taking place or is about to 
take place within this jurisdiction as such sheriff, or that any 
persons are about to come into Canada at a point within his 
jurisdiction, from any place outside of Canada, with intent to 
engage in, or to be concerned in, or to attend any prize-fight 
within Canada, he shall forthwith summon a force of the in- 
habitants of his district or county sufficient for the purpose of 
Suppressing and preventing such fight. 

2. Prevent the fight and arrest persons present.—Such 
sheriff shall with their aid, suppress and prevent the same, and 
arrest all. persons present thereat, or who come into Canada as 
aforesaid, and shall take them before a justice to be dealt with 
according to law. RS., C. 153, Set 


629. Information for search warrant.—Form.—Any justice 
who is satisfied by information upon oath in form 1, that there 1s 
reasonable ground for believeing that there is in any building, 
receptacle, or place,— . 

_ (a) anything upon or in respect of which any offence against 
this Act has been or is suspected to have been committed; or, 

(b) anything which there is reasonable ground to believe 
will afford evidence as to the commission of any such offence; or, 

(c) anything which there is reasonable ground to believe, is 
intended to be used for the purpose of committing any offence 
against the person for which the offender may be arrested with- 
out warrant; | 
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Search warrant.—May at any time issue a warrant under 
his hand authorizing some constable or other person named 
therein to search such buiiding, receptacle or place, for any such 
thing, and to seize and carry it before the justice issuing the 
warrant, or some other justice for the same territorial division 
to be by him dealt with according to law. 55-56 V., c. 29, Ss. 569. 


A warrant to search for stolen goods was addressed to ‘‘all or any of 
the constables or other peace officers in the county of Cape Breton,’’ and 
it authorized any one of the constables or peace officers to enter during 
the day time into the dwelling houses of five persons mentioned by name 
‘for any other house at Little Glace Bay if there is any suspicion that said 
goods and wares be in such house.’’ It was held that this warrant was a 


general one and was void and that it afforded no justification to the officer 
acting under it.’’ McLeod v. Campbell (1894), 26 N. S. R. 458. 

Held, than the warrant above referred to was bad, since it delegated to 
an officer the duties of the justice, by enabling him to act on suspicions 
arising in his mind after the issue of the warrant. McLeod vy. Campbell, 
supra. 


In an English case it was held that the goods for which search is to be 
made under the warrant need not be stated in detail and with particularity 
Salk: warrant or in the information therefor. Jones vy. German (1896), 

B., 418. 


A search warrant issued under this section is a judicial proceeding and 
may be removed by certiorari. 

It is essential that an information for a search warrant should set forth 
the “‘causes of suspicion’’ in order to satisfy the justice that there is reason- 
able ground for believing that the articles to be searched for are associated 
with the crime charged. If the information for a search warrant does not 
pledge the informant’s oath to such belief and state the cause of his sus- 
picion, it is insufficient, and a search warrant granted upon it is bad and 
should be quashed. R. v. Kehr (1906), 11 C. C. C., 62. 


630. Execution of search warrant.—Every search war- 
rant shall be executed by day, unless the justice shall by the war- 
rant.authorize the constable or other person to execute it at night. 

2. Form.—Every search warrant may be in form 2, or to the 
like effect. 55-56 V., c. 29, s. 569. 


631. Detention of things seized.—When any such thing is 
seized and brought before a justice, he may detain it, taking 
reasonable care to preserve it till the conclusion of the investi- 
gation; and, if any one is committed for trial, he may order it 
further to be detained for the purpose of evidence on ‘the trial. 

2. Restoration.—If no one is committed, the justice shall 
direct such thing to be restored to the person from whom it was 
taken, except in the cases next hereinafter mentioned, unless he 
is authorized or required by law to dispose of it otherwise. 55-56 
N50. an, 3. 069. 
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632. Forged bank note, etc, found may be destroyed.— 
If under any such warrant there is brought before any justice 
any forged bank mote, bank note-paper, instrument or other 
thing, the possession wherecf in the absence of lawful excuse is 
an offence under any provision of this or any other Act, the 
court to which any such person is committed for trial or, if there 
is no commitment for trial, such justice may cause such thing to 
be defaced or destroyed. 

2. Counterfeit coin to be defaced.—If under any such war- 
rant there is brought before any justice, any counterfeit coin or 
other thing the possession of which with knowledge of its nature 
and without lawful excuse is an indictable offence under any 
provision of Part IX., every such thing so soon as it has been 
produced im evidence, or so soon as it,appears that it will not 
be required to be so produced, shall forthwith be defaced or 
otherwise disposed of as the justice or the court directs. 55-56 
Vee, 20 RPGS: : 


633. Seizure of explosives.—Every person acting in the 
execution of any such warrant may seize any explosive substance 
which he has good cause to suspect is intended to be used for any 
unlawful object, and shall, with all convenient speed, after the 
seizure, remove the same to such proper place as he thinks fit, 
and detain the same until ordered by a judge of a superior court 
to restore it to the person who claims tthe same. ; 

2. Forfeiture.—Any explosive substance so seized shall, in 
the event of the person in whose possession the same is found, 
or of the owner thereof, being convicted of any.offence under 
any provision of Part Il., relating to explosive substances, be 
forfeited; and the same shall be destroyed or sold under the 
direction of the court before which such person is convicted. 

3. Application of preceeds—In the case of sale, the pro- 
ceeds arising therefrom shall be paid to the Minister of Finance, 
for the public uses of Canada. 55-56 V., c. 29, s. 569. 


634. Offensive weapons seized.—If offensive weapons ‘be- 
lieved to be dangerous to the public peace are seized under a 
search warrant the same shall be kept in safe custody in such 
place as the justice directs, unless the owner thereof proves, to 
the satisfaction of such justice, that such offensive weapons 
were not kept for any purpose dangerous to the public peace. 

2. Restoration or safe custody.—Any person from whom 
any such offensive weapons ar® so taken may, if the justice upon 
whose warrant the same are taken, upon application made for 
that purpose, refuses to restore the Same, apply to a judge of a 
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Superior or county court for the restitution of such offensive 
weapons, upon giving ten days’ previous notice of such applica- 
tion to such justice; and such judge shall make such order for 
the restitution or safe custody of such offensive weapons as upon 
Such application appears to him to be proper. 55-56 V%, c. 29, s. 
469. 


635. Suspected goods, instruments or things seized.— 
If goods or things by means of which it is suspected that an 
offence has been committed against any provision of Part VII. re- 
lating to forgery of trade marks and fraudulent marking of mer- 
chandise, are seized under a search warrant, and brought before 
a justice, such justice and one or more other justice or justices 
shall determine summarily whether the same are or are not for- 
feited under the said Part. 

2. When owner cannot be found.—If the owner of any 
goods or things which, if the owner thereof had been convicted, 
would be forfeited under this Act, is unknown or cannot be 
found, an information or complaint may be laid for the purpose 
only of enforcing such forfeiture, and the said justice may 
cause notice to be advertised stating that unless cause is shown 
to the contrary at the time and place named in the notice, such 
goods or things will be declared forfeited. 

do. Forfeiture.—At such time and place the justice, unless 
the owner, or some person on his behalf, or other person in- 
terested in the goods or things, shows cause to the contrary, 
may declare such goods or things, or any of them, forfeited. 
Horo Va, Gr b20,) Se O09. 


636. Search for public stores by peace officer deputed.— 
Any constable or other peace officer, if deputed by any public de- 
partment, may, within the limits for which he is such constable or 
peace officer, stop, detain and search any person reasonably sus- 
peeted of having or conveying in any manner any public stores, 
stolen or unlawfully obtained, or any vessel, boat or vehicle in or 
on which there is reason to suspect that any public stores stolen 
or unlawfully obtained may be found. 

2. When deemed deputed.—A constable or other peace 
Officer shall be deemed to be deputed within the meaning of this 
section if he is deputed by any writing signed by ‘the person 
- who is the head of such department, or who is authorized to sign 
documents on behalf of such department. 55-56 V., c. 29, s. 570. 


637. Search warrant for gold, silver. ore or quartz,— 
On complaint in writing made to any justice of the county, dis- 
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trict or place, by any person interested in any mining claim, that 
mined gold or gold-bearing quartz, or mined or unmanufactured 
silver or silver ore, is unlawfully deposited in any place, or held 
by any person contrary to law, a general search warrant may 
be issued by such justice, as in the case of stolen goods, includ- 
ing any number of places or persons named in such complaint. 

2. Restoration.—If, upon search, any such gold or gold- 
bearing quartz or silver or silver ore is found to be unlawfully de- 
posited or held, the justice shall make such order for the restora- 
tion ‘thereof to the lawful owner a3 he considers right. 

3. Appeal.—The decision of the justice in such case is 
subject to appeal as in ordinary cases coming within the provi- 
sions of Part XV." 55-56 V-2 co 29,°S. 574. 


As to the procedure and regulations applicable to an appeal, see sec- 
tion 1124. 


G38. Search for timber, ete., unlawfully detained.—lIf 
any constable or other peace officer has reasonable cause to sus- 
pect that any timber, mast, spar, saw-log or other description of 
lumber, beionginge to any lumberman or owner of lumber, and 
bearing the registered trade mark of such lumberman or owner 
of lumber, is kept or detained in any saw-mill, mill-yard, bcom 
or raft, without the knowledge or consent of the owner, such 
constable or other peace officer may enter into or upon such saw- 
mill, mill-yard, boom or raft, and search or examine fcr the 
purpose of ascertaining whether such timber, mast, spar, saw-log 
or other description of lumber is detained therein without such 
knowledge or consent. 55-56 V. c. 29, s. 572. 


639. Search for liquor near His Majesty’s vessels.— 
Any officer in His Majesty’s service, any warrant or petty officer 
of the navy, or any non-commissioned officer of marines, with 
or without seamen or persons under his command, may search 
any boat or vessel which hovers about or approaches, or which 
has hovered about or approached, any of His Majesty’s ships or 
vessels mentioned in section one hundred and forty-one, and 
may seize any intoxicating liquor found on board such boat or 
vessel; and the liquor so found shall be forfeited to the Crown. 
50-00, Vi WCe 29) Sa) Oo. 5 


640. Search for women in house of ill-fame.—War- 
rant.—Whenever there is reason to believe that any woman 
or girl mentioned in section two hundred and sixteen of this Act, 
has been inveigled or enticed to a house of ill-fame or assigna- 
tion, then upon complaint thereof being made under oath by the 
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parent, husband, master or guardian of such woman or girl, or 
in the event of such woman or girl having no known parent, 
husband, master, or guardian in the place in which the offence is 
alleged to have been committed, by any other person, to any 
justice, or to a judge of any court authorized to issue warrants 
in cases of alleged offences against tne criminal law, such justice 
cr judge may issue a warrant to enter, by day or night, such 
house of ill-fame or assignation, and if necessary use force for 
the purpose of effecting such entry whether by breaking open 
doors or otherwise, and to search for such woman or girl, and 
bring ber and the person or persons in whose keeping and pos- 
session she is, before such justice or judge, who may, on examin- 
ation, order her to be delivered to her parent, husbanc, master 
or guardian, or to be discharged, as law and justice require. 55-56 
oY RY Sema oer Ry 


641. Searching in gaming house.—Crder for search in 
writing.—If the chief constable or deputy chief constable of any 
city, tcwn, incorporated village or other municipality or dis- 
trict, organized or unorganized, or place, or other officer authoriz- 
ed to act im his absence, reports in writing to any of the com- 
missioners of police or to the mayor or chief magistrate or to 
the police, stipendiary or district magistrate of such city, town, 
incorporated village or other municipality, district or place, or 
to any police, stipendiary or district magistrate having jurisdic- 
tion there, or if there be no such mayor, or chief magistrate, or 
police, stipendiary or district magistrate, to any justice having 
such jurisdiction, that there are good grounds for believing, and 
that he does believe that any house, room or place within the 
said city or town, incorporated village or other municipality, dis- 
trict or place, is kept or used aS a common gaming or betting 
house, as defined in sections two hundred and twenty-six and 
two hundred and twenty-seven, or is used for the purpose of 
carrying on a lottery, or for the sale of lottery tickets, or for 
the purpose of conducting or carrying on any scheme, con- 
trivance or operation for the purpose of determining the winners in 
any lottery contrary to the provisions of section two hundred and 
thirty-six, whether admission thereto is limited to those possessed of 
entrance keys or otherwise, such commissioner mayor, chief magis- 
trate, police, stipendiary or district magistrate or justice may, by 
order in writing. authorize the chiefconstable, deputy chief consta- 
ble, or other officer as aforesaid, to enter any such house, room or 
place, with such constables as are deemed requisite by him. and if 
necessary to use force for the purpose of effecting such entry, 
whether by breaking open doors or otherwise, and to take into 
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custody all persons who are found therein, and to seize, as the 
caso may be, all tables and instruments of gaming or betting, 
and all moneys and securities for money, and all instruments 
or devices for the carrying on of such lottery, or of such scheme, 
contrivance or operation, and all lottery tickets, found in such 
house or premises, and to bring the same before the person 
issuing such order or any justice, to be by him dealt with ac- 
cording to law. 

2. Search and seizure.—The chief constable, deputy chief 
constable or other officer making such entry, in obedience to any 
such order, may, with the assistance of one or more constables, 
search all parts of the house, room or place which he has so 
entered, where he suspects that tables or instruments of gaming 
or betting, or any instruments or devices for the carrying on of 
such lottery or of such scheme, contrivance or oneration, or any 
lottery tickets, are concealed, and all persons whom he finds in 
such house or premises, and seize all tables and instruments of 
gaming or betting, or any such instruments or devices or lcttery 
tickets as aforesaid, which the so finds. 

3. Destruction of property seized.—The person issuing 
such order or the justice before whom any person is taken by 
virtue of an order under this section, may direct any cards, dice, 
balls, counters, tables or other instruments of gaming or used in 
playing any game, or of betting, or any such instruments or de- 
vices for the earrying on of a lottery, or for the conducting or 
carrying om of any such scheme, contrivance or operation, or 
any such lottery tickets, so seized as aforesaid, to be forthwith 
destroyed, and any money or securities so seized shall be for- 
feited to the Crown for the public uses of Canada. 58-59 V., ¢. 
40, s. 1. 


A high constable, having a commission as such from the Crown and not 
exercising a delegated authority, can legally appoint a deputy to act during 
his temporary absence. The acts of a do facto Officer are. as regards all 
persons but the holder of the legal title, legal and binding. O’Neil v. 
Attorney General of Canada (1896), 1 C. G C., 303. 

See also R. v. Bedford Level (1805), 6 Hast 356. 3 

A statutory provision by the Parliament of Canada. purporting to au- 
thorize a magistrate to adjudge forfeiture to the Crown of moneys, etc., 
found in a common gaming house, and declaring the keeping of a gam- 
ing house a criminal offence, and imposing punishment therefor, is not 
ultra vires, and the judgment of confiscation is not an interference with 
‘property and civil rights,’’ the jurisdiction in regard to which belongs 
to the provinces, although the party claiming the money was not a party 
to the proceedings in which the confiscation was decreed. O’Neil v. At- 
torney General of Canada, supra. 


642. Magistrate may require any person apprehended 
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to be examined on oath.—Punishment of persons refusing 
to give evidence.—The person issuing such order or the justice 
before whom any person who has been found in any house, room 
or place, entered in pursuance of any order under the last preced- 
ing section, is taken by virtue of such order may require any 
such person to be examined on oath and to give evidence touch- 
ing any unlawful gaming in such house, room or place, or touching 
any act done for the purpose of preventing, obstructing or delay- 
ing the entry into such house, room or place, or any part there- 
of, of any constable or officer authorized to make such entry; 
and any such person so required to be examined as a witness who 
refuses to make oath accordingly, or to answer any question, 
shall be subject to be dealt with in all respects as any person 
appearing as a witness before any justice or court in obedience 
to a summons or subpcena and refusing without lawful cause or 
excuse to be sworn or to give evidence, may, by law, be dealt 
with. 


2. Persons making a full discovery to be free from all 
penalties, on certificate —Hvery person so required to be ex- 
amined as a witness, who, upon sich examination, makes truc 
disclosure, to the best of his knowledge, of all things as to 
which he is examined shall receive from the judge, justice, magis- 
trate, examiner or other judicial officer before whom such pro- 
ceeding is had, a certificate in writing to that effect, and shall 
be freed from all criminal prosecutions and penal actions, and 
from all penalties, forfeitures and punishments to which he has 
become liable for anything done before that time in respect of 
any act of gaming regarding which he has been so examined, 
if such certificate states that such witness made a true disclosure 
in respect to all things as to which he was examined; and any 
action, indictment or proceedings pending or brought in any 
court against such witness in respect of any act of gaming re- 
garding which he was so examined, shall be stayed, upon the 
production and proof of such certificate, and upon summary 
application to the court in which such action’, indictment or pro- 
ceeding is pending, or anv judge thereof, or any judge of any of 
the superior courts of any province. R.S., c. 158 ss. 9 and 10. 


643. Search warrant for vagrant concealed.—Any sti- 
pendiary or police magistrate, mayor or warden, or any two 
justices, upon information before them made, that any person 
described in Part V. as a loose, idle or disorderly person, or 
vagrant, is or is reasonably suspected to be harboured or con- 
cealed in any disorderly house, bawdy-house, house of ill-fame, 
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taverm or boarding-house, may, by warrant, authorize any con- 
stable or other person to enter at any time such house or tavern, 
and ta apprehend and bring before them or any other justices, 
every person found therein so suspected as uforesaid. 55-56 V., 
CELI, S 1586: 


TRIALS UNDER SPECIAL PROVISIONS. 


644. Trial of juveniles.—The trials of young persons ap- 
parently under the age of sixteen years, shall take place without 
publicity and separately and apart from the trials of other ac- 
cused persons, and at suitable times to be designated and ap- 
pointed for that purpose. 57-58 V., c. 58, s. 1. 


645. Trials may be held in private in certain cases.— 
At the trial of any person charged with am offence under any 
of the following sections, that is to say:—Two hundred and two, 
two hundred and three, two hunared and four, two hundred and 
five, two hundred and six, two hundred and eleven, two hundred 
and twelve, two hundred and thirteen, two hundred and fourteen, 
two hundred and fifteen, two hundred and sixteen, two hundred 
and seventeen, two hundred and eighteen, two hundred and nine- 
teen, two hundred and twenty, two hundred and twenty-eight in 
so far as it relates to common bawdy-houses, two hundred and 
thirty-nine in so far as it relates to paragraphs (i), (j) or (k) of 
section two hundred and thirty-eight, two hundred and ninety- 
two, two hundred and ninety-three, two hundred and ninety-nine, 
three hundred, three hundred and one, thrée hundred and two, 
three hundred and three, three hundred and four, three hundred 
and five, three hundred and six, three hundred and tiirteen and 
three hundred and fourteen, or with conspiracy or attempt to 
commit, or being an accessory after the fact to any such offence, 
the court or judge or justice may order that the public be ex- 
cluded from the room or place in which the court is held during 
such trial. 

2. Orders for exclusion of public.—Such order may be 
made in any other case also in which the court or judge or 
justice may be of opinion that the same will be in the interests 
of public morals. 

3. Saving.—Nothing in this section shall be construed by 
implication or otherwise as limiting any power heretofore pos- 
sessed at common law by the presiding judge or other presiding 
officer of any court of excluding the general public from the 
court-room in any case when such judge or officer deems such 
exclusion necessary or expedient. 63-64 V., c, 46, s. 3. 
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COMPELLING APPEARANCE OF ACCUSED BEFORE JUSTICES. 


ARREST WITHOUT WARRANT. 


646. By any person in certain cases—-Any person niuay 
arrest without warrant any one who is found committing any of 
the offences mentioned in sections,— 

(a) seventy-four, treason; seventy-six, accessories after the 
fact to treason; seventy-seven, seventy-eight and seventy-nine, 
treasonable offences; eighty, assaults on the King; eighty-one, 
inciting to mutiny; 

(b) ninety-two, offences respecting the reading of the Riot 
Act; ninety-six, riotous destruction of property; ninety-seven, 
riotous damage to property; 

(c) one hundred and twenty-nine, administering, taking or 
procuring the taking of oaths to commit certain crimes; one 
hundred and thirty, administering, taking or procuring the taking 
of other unlawful oaths; 

(d) one hundred and thirty-seven, piracy; one hundred and 
thirty-eight, piratical acts; one hundred and thirty-nine, piracy 
with violence; 

(e) one hundred and eighty-five, being at large while under 
sentence of imprisonment; one hundred and eighty-seven, break- 
ing prison; one hundred and eighty-nine, escape from custody or 
from prison; one hundred and ninety, escape from lawful 
custody; 

(f) two hundred and two, unnatural offence; 

(g) two hundred and sixty-three, murder; two hundred and 
sixty-four, attempt to murder; two hundred and sixty-seven, being 
accessory after the fact to murder; two hundred and sixty-eight, 
manslaughter; two hundred and seventy, attempt to commit 
suicide; 

(bh) two hundred and seventy-three, wounding with intent to 
do bodily harm; two hundred and seventy-four, wounding; two 
hundred and seventy-six, stupefying in order to commit an in- 
dictable offence; two hundred and seventy-nine and two hundred 
and eighty, injuring or attempting to injure by explosive sub- 
stances; two hundred and eighty-two, intentionally endangering 
persons on railways; two hundred and eighty-three, wantonly 
endangering persons on railways; two hundred and eighty-six, 
preventing escape from wreck; 

(i) two hundred and ninety-nine, rape; three hundred, at- 
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tempt to commit rape; three hundred and one, defiling children 
under fourteen; 

(j) three hundred and thirteen, abduction of a woman; 

(k) three hundred and fifty-eight, theft by agents and others; 
three hundred and fifty-nine, theft by clerks, servants and others; 
three hundred and sixty, theft by tenants and lodgers; three hun- 
dred and sixty-one, theft of testamentary instruments; three 
hundred and sixty-two, theft of documents of title; three hundred 
and sixty-three, theft of judicial or official documents; three 
hundred and sixty-four, three hundred and sixty-five and three 
hundred and sixty-six, theft of postal matter; three hundred 
and sixty-seven, theft of electiondocuments; three hundred and 
sixty-eight, theft of railway tickets; three hundred and sixty-nine, 
theft of cattle; three hundred and seventy-one, theft of oysters; 
three hundred and seventy-two, theft of things fixed .o buildings 
or land; three hundred and seventy-nine, stealing from the per- 
son; three hundred and eighty, stealing in dwelling-houses; 
three hundred and eighty-one, stealing by picklocks, etc.; three 
hundred and eighty-two, stealing from ships, docks, wharfs or 
quays; three hundred and eighty-three, stealing wreck; three 
hundred and eighty-four, stealing on railways; three hundred 
and eighty-eight, stealing in manufactories; three hundred and 
ninety-one, public servant refusing to deliver up chattels, money 
valuables, security, books, papers, accounts or documents; three 
hundred and ninety-eight, bringing stolen property into Canada; 

(i) three hundred and ninety-nine, receiving property ob- 
tained by crime; 

(m) four hundred and ten, personation of certain persons; 

(n) four hundred and forty-six, aggravated robbery: four 
hundred and forty-seven, robbery; four hundred and forty-eight, 
assault with intent to rob; four humdred and forty-nine, stop- 
ping the mail; four hundred and fifty, compelling execution of 
documents by force; four hundred and fifty-one, sending letter 
demanding with menaces; four hundred and fifty-two, demand- 
ing with intent to steal; four hundred and fifty-three, extortion 
by certain threats; 

(o) four hundred and fifty-five, breaking place of worship 
and committing an indictable offence; four hundred and fifty-six, 
breaking place of worship with intent to commit an indictable 
offence; four hundred and fifty-seven, burglary; four hundred 
and fifty-eight, housebreaking and committing an indictable 
offence; four hundred and fifty-nine, housebreaking with intent 
to commit an indictable offence; four hundred and sixty, breaking 
shop and committing an indictable offence; four. hundred and 
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Sixty-one, breaking shop with intent to commit an indictable 
offence; four hundred and sixty-two, being found in a dwelling- 


house by night; four hundred and sixty-three, being armed, with 


intent to break a dwelling-house; four hundred and sixty-four, 
being disguised or in possession of housebreaking instruments; 

(p) four hundred and sixty-eight, four hundred and sixty- 
nine and four hundred and seventy, forgery; four hundred and 
sixty-seven, uttering forged documents; four hundred and seventy- 
two, counterfeiting seals; four hundrea and seventy-eight, using 
probate obtained by forgery or perjury; five hundred and fifty, 
possessing forged bank notes; 

(q) four hundred and seventy-one, making, having or using 
instrument for forgery or having or uttering forged bond cr 
undertaking; four ‘hundred and seventy-nine, counterfeiting 
stamps; four hundred and eighty, injuring or falsifying registers; 

(vr) one hundred and twelve, attempt to damage by explo- 
Sives; five hundred and ten, mischief; five hundred and eleven, 
arson; five hundred and twelve, attempt to commit arson; five 
hundred and thirteen, setting fire to crops; five hundred and four- 
Leen, attempting to set fire to crops; five ‘hundred and seventeen, 
mischief on railways; five hundred and twenty, mischief to mines; 
five hundred and twenty-one, injuries to electric ‘telegraphs, 
magnetic telegraphs, electric lights, telephones and fire alarms; 
five hundred and twenty-two, wrecking; five hundred and twenty- 
three, attempting to wreck; five hundred and twenty-six, inter- 
fering with marine signals; 

(s) five hundred and fifty-two, counterfeiting gold and silver 
coin; five hundred and fifty-six, making instruments for coining; 
five hundred and fifty-eight, clipping current coin; five hundred 
and sixty, possessing clippings of current coin; five hundred and 
sixty-two, counterfeiting copper coin; five hundred and sixty- 
three, counterfeiting foreign gold and silver coin; five hundred 
and sixty-seven, uttering copper coin not current. 55-56 V., «. 
Pees 5p2; 58-59 V., ¢c. 40, 8: 1. 


“Found committing’? means either seeing a person actually commit- 
ting the offence, or pursuing him immediately or continuously after he 
fas) been seen committing it. R. v. Curran (1828), 3 C. & P.; 397; Down- 
meme C@anel (1867), lL. R.,. 2 C. .P., 461. 


647. By peace officer in the above and other cases.— 


A peace officer may arrest, without warrant, any one who has 


Lt 


committed any of the offences mentioned in the sections in the 
last preceding section mentioned or in sections, — 
(a) four hundred and five, obtaining by false pretense; four 
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hundred and six, obtaining execution of valuable securities by 
false pretense; 

(b) five hundred and twenty-five, injuring dams, etc., or 
blocking timber channel; five hundred and thirty-six, attempting 
to injure or poison cattle; 

(c) five hundred and forty-two, cruelty to animals; five hun- 
dred and forty-three, keeping cock-pit; 

(d) five hundred and fifty-five, exporting counterfeit coin; 
five hundred and sixty-one, possessing counterfeit current coin; 
five hundred and sixty-three, paragraph (b), bringing into Can- 
ada or possessing counterfeit foreign gold or silver coin; five 
hundred and sixty-three, paragraph (d), counterfeiting foreign 
copper coin. 55-56 V., ¢. 29) s. 552; 58-59 V., c. 40, 's. T. 


The arrest of a person, charged with obtaining goods by false pre- 
tences with intent to defraud, on a request by telegram from another 
province of Canada, where the offence is alleged to have been committed, 
may be justified by a peace officer by alleging either that the prisoner 
has actually committed such offence or that such officer, on reasonable 
and probable grounds, believes that the prisoner has committed the offence 
charged. RR. v. Cloutier (898); 2 CC. C..G., 42: 


648. By peace officer.—A peace officer may arrest, with- 
out warrant, any one whom he finds committing any criminal 
offence. 

2. By any person by night.—Any person may arrest, with- 
out warrant, any one whom he finds committing any criminal of- 
fence. by might. 58-59 V., c. 40, s..1. 


649. By any person on fresh pursuit.—Any one may ar- 
rest without warrant a person whom he, on reasonable and pro- 
bable grounds, ibelieves to have committed a criminal offence and 
to be escapizg from, and to be freshly pursued by, those whom 
the person arresting, on reasonable and probable grounds, be- 
lieves to have lawful authority to arrest such person. 55-56 V.,c. 
29,8) 552. 


650. By owner of property.—The owner of any property on 
or with respect to which any person is found committing any cri- 
minal offence, or any person authorized by such owner, may 
arrest without warrant, the person so found, who shall forth- 
with be taken before a justice to be dealt with according to law. 
Bo to WG, AO) 8. 1, 


651. By officer in His Majesty’s service.—Any oflicer in 
His Majesty’s service, any warrant or petty officer in the navy, 
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and any non-commissioned officer of marines may arrest without 
warrant any person found committing any of the offences men- 
tioned in section one hundred and forty-one. 55-56 V., c. 29, Ss. 
552. 

652. By peace officer.—Any peace officer may, without a 
warrant, take into custody any person whom he finds lying or 
loitering in any highway, yard or other place during the night, 
and whom he has good cause to suspect of having committed or 
being about to commit, any indictable offence, and may detain 
such perzon until he can be brought before a justice to be dealt 
with according to law. 

2. When to ke brought before justice—No person who 
has been so apprehended shall be detained aiter noon of the fol- 
lowing day without being brought before a justice. 55-56 V. c. 
go, 8. bo2. 


Sub-section 2 applies only to this section. R. v. Cloutier (1898), 2 
aca Ce, 43; 


PROCEDURE-—SUMMONS OR WARRANT. 


653. Summons or warrant by justice in what cases.— 
Every justice may issue a warrant or summons as hereinafter 
mentioned to compel the attendance of an accused person before 
him, for the purpose of preliminary inquiry in any of the follow- 
ing cases:— 

(a) If such person is accused of having committed in any 
‘place whatever an indictable offence triable in the province in 
which such justice resides, and is, or is suspected to be, within 
the limits over which such justice has jurisdiction, or resides or 
is. suspected to reside within such limits; 

(b) If such person, wherever he may be, is accused of having 
committed an indictable offence within such limits; 

(c) If such person is alleged to have anywhere unlawfully 
received property which was unlawfully obtained within such 
limits; 

(d) If such person has in his possession, within such limits, 
any stolen property. 55-56 V., c 29, s. 554. 


If there was a complaint proved and the person informed against was 
present, tne magistrate might rightly proceed, though such person did not 
appear on summons, or did not require compulsion to make him appear. 
His actual presence is all that is required; the manner of his getting there 
3 ue Pe ae etuenee to the investigation. R. v. Mason (1869), 29 U. C. 

See also Ex parte Campbell (1887), 26 N. B. R., 590; R. v. Burke (1900), 
fee. GoPC;) 29; = 


a. i 7 
erty. 
~ ; 
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654. Information or complaint.—Any one who, upon 
reasonable or probable grounds, believes that any person has 
committed an indictable offence under this Act may make a com- 
plaint or lay an information in writing and under oath before 
any magistrate or justice having jurisdiction to issue a warrant or 
summons against such accused person in respect of such offence. 

2. Ferm.—Such complaint or information may be in form 3, 
or to the like effect. 55-56 V., c. 29s. 558. 


As offences generally affect some private individual in particular, the 
person so injured or affected usually commences the proceedings for 
bringing ‘the offender to justice, although anyone who has reasonable or 
probable ground for believing that any person has been guilty of a crime 
may take proceedings and put the law in motion against him. R. v. St. 
Louis (1897) Coe Oe ee da 

A summons may be issued upon an information before a justice of 
the Peace for an offence punishable on summary conviction, although the 
information has not been sworn; but before a warrant can be issued to- 
compel the attendance of the accused, there must be an information in 
writing and under oath. R. vy. McDonald (1896),'3.C. C. C., 287. 

If a mere summons is required no writing or oath is necessary. A 
bare verbal information is sufficient. If a warrant is required, then, and 
for that purpose only, an oath substantiating the information is required, 
not only by the provisions in Jervis’ Act, so often referred to, but by the 
common law of which it was alwayls a doctrine that a warrant which de- 
prives a man of liberty ought not to issue without truth of the informa- 
tions Ssh <value hess (S79) ae. Ree 43@2 5B. DAs 4159 

The fact that an information was not sworn at such time and place 
as specified therein, is not such a defect that, after the accused has ap- 
peared to the summons issued thereon, and has pleaded to the charge, the 
proceedings thereunder will be quashed on certiorari. Ex parte Sonier 
(396), 2 CIVCLC i ri2is Ex parte Orr Gs80),120 Ni Beoks. Gis-Riy. MeMillani 
GSTS) ONG Sy ee te 

The warrant of a magistrate is only prima facie evidence of the fact 
recited therein after an information on oath and in writing has been laid. 
Friel v. Ferguson (1865), 15 U. C. C. P., 584. 

An information may be amended, but if on oath it must be re-sworn. 
Re=Conklin’ (1871) 31 Ure ©. 7Q. 3B. 160: 

A conviction will not be quashed on certiorari because it does not des- 
cribe an offence against the law, if the court upon perusal of the deposi- 
tions is of the opinion that an offence of the nature described in the con- 
viction has been committed. R. v. Crandale (1896), 27 O. R., 68. 

A justice of the peace, unless he is himself personally arresting an 
offender or is assisting in so doing, can only legally direct his arrest by 
a warrant issued upon a written complaint or information. McGuiness 
Vv. Dafoe (1896), 3)C. CC.” Cy 139° Sinden we Brown, (1889) sal Ont. Ale Ree 
1337 Rv Belton o(184t) SavOaeBs 1662. Wane lard @ (1853) ieee lee den Ins (Coe 
108. 

Any one who lays an information in writing and under oath before a 
magistrate against any person, obviously ‘‘accuses’’ that person of the 
offence charged against him in such information. R. v. Kempel (1900), 
36. GC. °G:, 48) at’ sp.- 484. 

See also R. v. Robinson (1837), 2 M. & Rob., 14; R. v. Tomlinson (1895), 
1. Q308> Yatapee 10: 

An information should give a concise and legal description of the of- 
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fence charged, and should contain the same certainty as an indictment, 
and the description of the charge must include every ingredient required 
by the statute to constitute the offence. The statement of the offence may 
be in the words of the enactment describing it or declaring the transac- 
Nt charged to be an indictable offence. R. v. France (1898), 1 C. Cc. C., 


In order that there may be probable cause for an arrest it is necessary 
that the fact invoked by the prosecutor be such as if true would justify 
a criminal prosecution. If this is lacking, good faith or absence of malice 
iss norexcuses s Gowan ve tolland @s96)) Ros. Q. 71k S. @2, 75. 

A person who in good faith lays an information for an offence un- 
known to the law before a magistrate, who thereupon, without jurisdic- 
tion, convicts and commits the accused to jail,- is not liable to an action 
for malicious prosecution so long as he had probable cause, as he has not 
acted maliciously. Grimes v. Miller (1896), 28 O. A. R., 764. 

Malice alone will not justify the granting of damages in an action 
for malicious prosecution; there must always be a want of probable 
CAusemmucmire ty. Duclos! G898) oR. i, Qs 1335S: CC. 82: 

But. ‘the fact that a prosecution was instituted upon the advice of 
counsel is not sufficient to protect the prosecutor, if he did not exercise 
reasonable care and diligence in order to ascertain and lay before counsel 
the facts in reference to the alleged offence. But there must also be 
malice as well as want of reasonable and probable cause, and the ques- 
tion whether or not there was malice is one for the jury. St. Denis v. 
SHOMUZ so T)iee2o: Ont. Ay oR. to. 

The fact that counsel’s opinion has been taken tends to shew that the 
prosecutor was not acting with malice. Seary v. Saxton (1896), 28 N. S. 
Reese 

If a solicitor upon whose advice the prosecution in question was taken, 
has been joined as a defendant in the action for. malicious prosecution, 
his case should be allowed to go to the jury with that of his co-defen- 
dant, if it is shown that he had an equal knowledge of the facts of the case 
before giving the advice upon which the action complained of was taken. 
Seavy v. Saxton, supra. baie 

A person may believe in a charge he makes and yet be acting malici- 
ously in making it. 

And the fact that the trial judge, although not requested to do so, 
omitted to instruct the jury upon that point, was held to be a sufficient 
reason for setting the verdict aside. Hawkins v. Snow (1896), 28 N. S. 
Ri 259) 

See also as to sufficient grounds for an action for malicious prosecu- 

tion, Lavigne v. Lefebvre (1898), R. J. @.. 14S. C., 275; Lalande v. Cam- 
peau (1899), 5 Revue de Jurisprudence, 4388. 
* An information stating that the deponent has just cause to suspect 
and believe, and does suspect and believe, that the accused committed 
the offence, but stating no grounds of suspicion, does not justify the issue 
of a warrant, unless supplemented by the examination upon oath of the 
informant, or of his witnesses, to prove the causes of suspicion. R. v. 
Lizotte 1905), 10 ©. C. C., 316. : 

A magistrate has no jurisdiction to issue a warrant of arrest in the 
first instance in proceedings under the summary convictions clauses of the 
Code upon an information pledging the informant’s suspicions and belief, 
but not stating the grounds therefor, without first examining the infor- 
mant or his witnesses as to the grounds of suspicion. Ex parte Grundy 
(O62 O Cr Cs; ° 65 


655. Summons or warrant thereon.—Upon receiving any 
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such complaint or information the justice shall hear and con- 
sider the allegations of the complainant, and if of opinion that a 
case fcr so doing is made out, he shall issue a summons, or war- 
rant, as the case may be, in manner hereinafter provided. 

2. Freeess compulsory.—Such justice shall not refuse to 
issue such summons or warrant only because the alleged offence 
is one for which an offender may re arrested without warrant. 
50-56" Viswes, 29 3.100. 


The combined effect of secs. 655 and 711 of the Code is that it-is dis- 
cretionary with the magistrate to issue either a summons or a warrant 
as he may deem fit. -R. v. McGregor (1895), 2 C. ©. ©. at p. 413. 

A magistrate is not under a legal obligation to issue a warrant of ar- 
rest upon an information in respect ofan indictable offence, if on consi- 
deration of the complainant’s allegations he is of opinion that a case for 
so doing is not made out. That a magistrate did not properly appreciate 
the evidence submitted upon an application for the issue of a warrant of 
arrest for an indictable offence is not a ground for a mandamus to com- 
pel him to grant a warrant against his opinion, formed in good faith. 
Thompson v. Desnoyers (1899), 8 C. C. C., 69 (Quebec). 

An Ontario decision to the same effect is Re Parke (1899), 3 C. C. C., 
228 

See also Ex parte Lewis (1888), L. R., 21 Q. B. D., 191. 

An information under oath which on its face purports to be the infor- 
mation of a person other than the person who has signed and sworn to 
the same is had. 

Where a warrant of arrest based upon such defective information has 
been issued to enforce the attendance of the accused before a magistrate, 
and the magistrate at the opening of. the trial amends the information by 
inserting therein, in the presence of and with the consent of the person 
who had signed and sworn to the information, the latter’s name in the 
place of the name so appearing on the face of the information, it is ne- 
cessary that the information should be re-sworn. 

Where the defendant has been arrested under the warrant and when 
brought before the magistrate takes objection to the amended information 
upon the ground, that it should be re-sworn after the amendment, and 
has the objection noted, he does not waive the objection by proceeding 
with the trial and cross-examining witnesses. R. v. McNutt (1896), 3 C. 
Cars, 7184: 

See also Dixon vy. Wells (1890), L. R., 25 Q. B. D., 249; Blake v. Beech, 
1-BxsDs, 320: 

The issue of a summons, whether in relation to an offence punish- 
able summarily or to an indictable offence, is a judicial act. R. v. Et- 
tinger (1899) 5°3 1©..9C./.G., 387: 

Depositions taken CD parte by the magistrate on the application to 
him for process against the accused cannot be afterwards used as evi- 
dence on the preliminary enquiry and do not form a part of the record 
of proceedings against the accused. Weir v. Choquet (1900), 6 Revue de 
Jurisprudence, 121. 

A justice acting for a police magistrate in his illness or absence or 
at his request should be designated as so acting in warrants or other 
process, and a warrant signed by a justice of the peace so acting, in which 
he is described as ‘‘police magistrate’, is void. R. v. Lyons (1892), 2 C. 
CCE Y2ts: 

The initials “J. P.’? following the signature of the person presuming 
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to issue a warrant is not a sufficient description of such person as @ 
justice of the peace for the city or county in which the warrant purports 
to have been issued. R. v. Lyons, supra. 

See also Grenier v. Ahern (1894), 1 Rev. de Jurisp., 362. 

A justice of the peace who issues a warrant of arrest without inquir- 
ing into the grounds which the complainant had to suspect the accused, 
becomes liable towards the latter under the laws of Quebec, when the 
complaint was not justified by any serious, reasonable or plausible ground. 
Murfina v. Sauve (1901), 6 C. C. C., 275, 

Upon taking an information the magistrate is not bound to issue a 
summons or warrant upon the same day, notwithstanding the words ‘‘this 
day’’ in the statutory forms (5 and 6), but may take time to consider 
pe a case is made out for so doing. R. v. Hudgins (1907), 12 ©. C. 


656. Warrant in cases of offence committed on the seas, 
ete.—Form.—Whenever any indictable offence is committed on 
the high seas, or in any creek, harbour, haven or other place in 
which the Admiralty of England have or claim to have jurisdic- 
tion, and whenever any offence is committed on land beyond the 
seas for which an indictment may be preferred or the offender 
may be arrested in Canada, any justice for any territorial divi- 
sion in which any person charged with, or suspected of having 
committed any such offence is, or is suspected to be, may issue 
his warrant, in form 4, or to the like effect, to apprehend such 
person to be dealt with as herein and hereby directed. 55-56 
Ni wre 292.5) 560, 


657. Arrest of suspected deserter.—Every one who is 
reasonably suspected of being a deserter from His Majesty’s ser- 
vice may be apprehended and brought for examination before any 
justice, and if it appears that he is a deserter he shall be confined 
in gaol until claimed by the military or naval authorities or pro- 
ceeded against according to law. 

2. Breaking* open buildings, not without warrant.—No 
one shall break open any building to search for a deserter unless 
he has obtained a warrant for that purpose from a justice, found- 
ed on affidavit that there is reason to believe that the deserter 
is concealed in such building, and that admittance has been de- 
manded and refused. 

3. Resisting warrant.—Every. one who resists the execu- 
tion of any such warrant shall incur a penalty of eighty dollars, 
recoverable on summary conviction, before two justices. 55-56 
Waser 29s. 56): 


658. Summons.—Every summons issued by a justice under 
this Act shall be directed to the accused, and shall require him to 
appear at a time and place to be therein’ mentioned. 

18 
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2, Form.—Such summons. may be in form 5, or to tke like 
effect. 


3. In blank.—No summons shall be signed in blank. 

4. Service —Every such summons shall be served by a con- 
stable or other peace officer upon the person to whom it is direct- 
ed, either by delivering it to him personally or, if such person 
cannot conveniently be met with, by leaving it for him at his last 


or most usual place of abode with some inmate thereof apparently 
not under sixteen years of age. ; 

5. Proof of Service.—The service of amy such summons may 
be proved by the oral testimony of the person effecting the same 
or by the affidavit of such person purporting to be made before 
a justice. 55-56 V., c. 29, s. 562. 


The procedure of the Criminal Code of Canada as to summary con- 
victions applies as well to corporations as to natural persons. The fact 
that a portion of the remedy. provided for the recovery of the penalty and 
costs is personal imprisonment, does not prevent the application of the 
summary procedure in other respects to corporations. 

Notice of a summons by justices under the Summary Convictions 
WaG of the Code may be given in a manner similar to a notice of in- 
‘dictment under section 918. R. v. Toronto Rly. Co. (1898), 2 C. C. C., 471. 

Service of a summons to appear before a magistrate to answer a charge 
of having committed an offence punishable by summary conviction is not 
validly made although left with the defendant’s wife at his usual place 
of abode, if the defendant was then absent from Canada and remained 
away until after the hearing. Ex parte Donovan (1894), 3 C. C. C., 286. 

The proof of service of a magistrate’s summons served substitution- 
ally must show that the defendant could not be conveniently served in 
person, and that the adult person substitutionally served for him at the 
defendant’s place of abode is an inmate thereof. 

Where proof of the substitutional service becomes necessary in order 
to enable the magistrate to proceed with the trial, and is defective in both 
of such particulars, the conviction will be quashed on certiorart. 

Evidence will not be received in the certiorari proceedings to supple- 
ment the proof of service given before the magistrate. Re Barron (1897), 
4 Ci9C., Cen 465, s 

In a New Brunswick case it was held that a summons might be 
served in any parish within the jurisdiction of the magistrate issuing the 
same by a constable whose ordinary duties did not extend to that par- 
ish. Ex parte Doherty (1894), 32 N. B. R., 875. f 

A magistrate has no jurisdiction to proceed in the absence of the 
accused in a summary proceeding, without evidence that the summons 
was served a reasonable time before the hearing. 

Where the proof of service of the summons was that it had been left 
with an adult person at defendant’s house on the date preceding the hear- 
ing, such does not constitute evidence upon which the magistrate could 
adjudicate upon the question of reasonable notice, without proof of the 
hour of service and the distance from the place of hearing. Re O’Brien 
(1905), 20" Cre Gs C7 5142. 

See also R. v. Craig (1905), 10 C. C. C., 249. 


659. Warrant for apprehension.—Form,—The warrant is- 
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sucd by a justice for the apprehension of the person against whom 
an information or complaint has been laid as provided in section 
six hundred and fifty-four may be in form 6, or to ine like effect. 

2. In blank.—No such warrant shall be signed in blank.. 55- 
O86 OVE 6. 329) ssi 563. 


660. Formalities of warrant.—Every warrant shall be 
under the hand and seal of the justice issuing the same and may 
be directed, either to any constable by name, or to such con- 
Stable and all other constables within the territorial jurisdiction 
of the justice issuing it, or generally to all constables within 
such jurisdiction. 

2. Statement of offence.—The warrant shall state shortly 
the offence for which it is issued, and shall name or otherwise 
describe the offender, and it shall order the officer or officers to 
whom it is directed to apprehend the offender and bring him be- 
fore the justice or justices issuing the warrant, or before some 
other justice or justices, to answer to the charge contained in the 
information or complaint, and to be further dealt with according 
to law. 


2. No return day.—It shall not be necessary to make such 
warrant returnable at any particular time, but the same shall re- 
main in force until it is executed. 

4. Summons not to prevent) warrant.—The fact that a 
summons has bean issued shall not prevent any justice from is- 
suing a warrant at any time before or after the time mentioned 
in the summons for the appearance of the accused. 

5. Warrant in default.—Form.—In case the service of the 
summons has been proved and the accused does not appear, or 
when it appears that the summons cannot be served, a warrant 
in form 7 may issue. | 55-56 V., c. 29, s. 563. 

661. Where and how executed.—HEvery such warrant may 
be executed by arresting the accused wherever he is found in the 
territorial jurisdiction of the justice by whom it is issued, or, in 
the case of fresh pursuit, at any place in an adjoining territorial 
division within seven miles of the border of the first-mentioned 
division. 

2. By whom.—Every such warrant may be executed by any 
constable named therein or by any one of the constables to whom 
it is directed, whether or not the place in which it is to be exe- 
cuted is within the place for which he is a constable. 

3. Gn holiday.—Every warrant authorized by this Act may 
be issued and executed on a Sunday or statutory holiday. 55-56 
V., c. 29, s. 564. 
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It would seem that a warrant of commitment following a summary 
conviction is not within sub-sec. 3; and an arrest on Sunday for default 


in payment of a fine under the Canada Temperance Act, was held void. 
ixiparte Krecker (897), 33. €-m J. 248. 


662. Endorsement of warrant.—If the person against whom 
any warrant has been issued cannot be found within the jurisdic- 
tion of the justice by whom the same was issued, but is or is sus- 
pected to be in any other nart of Canada, any justice within 
whose jurisdiction he is or is suspected to be, upon proof being 
made on oath or affirmation of the handwriting of the justice 
who issued the same, shall make an endorsement on the warrant, 
signed with his name, authorizing the execution thereof within 
his jurisdiction. 

2. Effect of.—Such endorsement shall be sufficient authority 
to the person bringing such warrant, and to all other persons to 
whom the same was originally directed, and also to all constables 
of the territorial division where the warrant has been so endorsed, 
to execute the same therein and to carry the person against whom 
the warrant issued when apprehended, before the justice who 
issued the warrant, or before some other justice for the same ter- 
ritorial division. 

3. Form.—sSuch endorsement may be in form 8. 55-56 V., ¢. 
29. 58.565. 


In Ontario, a constable who executes a warrant in good faith outside 
the territorial district of the magistrate issuing the same, without procur- 
ing the endorsement of a magistrate of the county until the arrest is 
made, is entitled to notice of action, and to the protection afforded by R. 
S. O. (1887), cap. 73; and a notice of action which wrongly states the name 
of the township and the county in which the arrest took place is insuffi- 
cient. Alderich v. Humphrey (1898), 29 O. R., 427. 


663. Procedure on arrest under endorsed warrant.—lf 
the prosecutor or any of the witnesses for the prosecution are in 
the territorial division where such person has been apprehended 
upon a warrant endorsed as provided in the last preceding section, 
the constable or other person or persons who have apprehended 
him, may, if so directed by the justice endorsing the warrant, 
take him before such justice. or before some other justice for the 
same territorial division; and the said justice may thereupon take 
the examination of such prosecutor or witnesses, and proceed in 
every respect as if he had himself issued the warrant. 55-56 V., 
c, 29, s. 566. 


A person summoned but not arrested for trespassing on a railway 
track, {s not liable to be tried elsewhere than in the local jurisdiction 
wherein the offence was committed. R. v. Hughes (1895), 2 C. C. C., 332. 
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664. Procedure in other cases of person arrested on 
warrant.—When any person is arrested upon a warrant he shall, 
except in the case provided for in the last preceding section, be 
brought as soon. as is practicable before the justice who issued 
it or some other justice for the same territorial division, and such 
justice shall either proceed with the inguiry or postpone it to a 
future time, in which latter case he shall either commit the ac- 
cused person to proper custody or admit him to bail or permit 
him to be at large on his own recognizance according to the pro- 
visions hereinafter contained. 55-56 V., c. 29, s. 567. 


665. Preliminary inquiry.—The preliminary inquiry may 
be held either by one justice or by more justices than one. 

2. Offence committed out of jurisdiction.—Proceedings. 
—If the accused person is brought before any justice charged 
with an offence committed out of the limits of the jurisdiction of 
such justice, such justice may, after hearing both sides, order the 
accused at any stage of the inquiry to be taken by a constable be- 
fore some justice having jurisdiction in the place where the of- 
fence was committed. 


5. Offender taken before justice where offence coim- 
mitted.—The justice so ordering shall give a warrant for that 
purpose to a constable, which may be in form 9, or to the like 
effect, and shall deliver to such constable the information, 
depositions and recognizances, if any, taken under the provisions 
of this Act, to be delivered to the justice before whom the 
accused person is to be taken, and such depositions and re- 
cognizances shall be treated to all intents as if they had been 
taken by ‘the last-mentioned justice. 55-56 V., c. 29, s. 557. 


The power conferred on a magistrate of ordering the accused person 
brought before him, charged with an offence committed out of his terri- 
torial jurisdiction, to be taken before some justice having jurisdiction in 
the place where the offence was committed, is permissive only. R. v. 
iBmmises (1900), 5° C.-C. C., 29: 


666. Idem.—Form.—Upon the constable delivering to the 
justice the warrant, information, if any, depositions and recogniz- 
ances, and proving on oath or affirmation, the handwriting of the 
justice who has subscribed the same, such justice, before whom 
the accused is produced, shall thereupon furnish such constable 
with a receipt or certificate in form 10, of his having received 
from him the body of the accused, together with the warrant, in- 
formation, if any, depositions and recognizances, and of his having 
proved to him, upon oath or affirmation. the handwriting of the 
justice who issued the warrant. 
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2. Idem.—If such justice does not commit the accused for 
trial, or hold him to bail, the recognizances taken before the first 
mentioned justice shali be void. 55-56 V., c. 29, s. 557. 


667. Coroner’s inquisition.—_Warrant or recognizance.— 
Every coroner, upon any inquisition taken before him whereby 
any person is charged with manslaughter or murder, shall, if the 
person or persons, or either of them, affected by the verdict or 
finding is not already charged with the said offence before a magis- 
trate or justice, by warrant under his hand, direct that such per- 
son be taken into custody and be conveyed. with all convenient 
speed, before a magistrate or justice; or such coroner may direct 
such person to enter into a recognizance before him, with or with- 
out a surety or sureties, to appear before a magistrate or justice. 

2. Transmitting depositions.—In either case, it shall be the 
duty of the coroner to transmit to such magistrate or justice the 
depositions taken before him in the matter. 

3. Precedure.—Upon any such person being brought or ap- 
pearing before any such magistrate or justice, he shall proceed in 
all respects as though such person had been brought or had ap- 
peared before him upon a warrant or summons. 55-56 V., c. 29, s. 
568. 


Section 940 provides that no one shall be tried upon any coroner’s in- 
quisition. A coroner’s court is a court of record and the coroner is a 
judge of a court of record. : 

A coroner has power to himself summon the coroner’s jury by a Mere 
verbal direction to the jurors. Davidson vy. Garrett (1899), 5 C. C. C., 200. 

A Coroner’s Court is a criminal court and a court of record, and pro- 
ceedings before the coroner are within the jurisdiction of the Federal Par- 
liament, although no one is there charged with the offence of causing 
the death of the deceased. R. v. Hammond (1898), 1 C. C. C., 378. 

A coroner is not a ‘‘justice’’ within the meaning of Cr. Code sec. 999 
which provides for using upon a trial the depositions ‘‘taken by a justice 
in the preliminary or other investigation ¢f any charge,’’ of a witness 
absent from Canada. R. y. Graham (1898), 2 C. C. C., 388, 

3 5 
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PROCEDURE ON APPEARANCE OF -ACCUSED BEFORE 


JUSTICH. 
JURISDICTION. 


668. Inquiry by justice—When any person accused of an 
indictable offence is before a justice, whether voluntarily or upon 
summons, or after being apprehended with or without warrant, 
or while in custody for the same or any other offence, the justice 
shall proceed to inquire into the matters charged ene such 
person in the manner hereinafter directed. 55-56 V., c. 29, . ov. 


It is not competent for magistrates where an information charges an 
offence under the Code, which they have no jurisdiction to try summarily, 
to convert the charge into one against a municipal by-law, which they 
have jurisdiction to try summarily, and to so try it on the original in- 
formation. R. vy. Dungey (1901), 5 Ch CH, ; 


See also R. v. France (1898), 1 ©. OG. C., 321; R. vy. McRae (1397), 2 
CANO Gas 5492 


669. Irregularity er variance not to affect validity.— 
No irregularity or defect in the substance or form of the summons 
or warrant, and no variance between the charge contained in the 
3umnions er warrant and the charge contained in the information, 
or between either and the evidence adduced on the part of the 
prosecution at the inquiry, shall affect the validity of any proceed- 
ing at or subsequent to the hearing. 55-56 V., c. 29, s. 578. 


The omission to state in a warrant of arrest that the information was 
taken under oath is merely an irregularity and would be cured by this 
section. Kingston v. Wallace (1886), 25 N. B. R., 573 

Where a warrant charges no offence known to the law, neither it nor 
a remand thereon is validated by this section. R. v. Holley (1893), 4 C. 
Cres 510: 


670. Adjcurnment in case of.—If it appears to the justice 
that the person charged has been deceived or misled by any such 
variance in any summons or warrant, he may adjourn the hearing 
of the case to some future day, and in the meantime may remand 
such person, or admit him to bail as hereinafter mentioned, 55-56 
WeACe ao, S. O19; 


280 
PROCURING ATTENDANCE OF WITNESSES. 


671. Summons for witness.—If it appears to the justice 
that any person being or residing within the province is likely to 
give material evidence either for the prosecution or for the ac- 
cused on such inquiry he may issue a summons under his hand, 
requiring such person to appear before him at a time and place 
mentioned therein to give evidence respecting the charge, and to 
bring with him any documents in his possession or under his con- 
trol relating thereto. 

2. Form.—sSuch summons may be in form 11, or to the like ef- 
fect. 55-56, Va; ¢..29;-8; (580. 


672. Service of summons for witness.—Every such sum- 
mons shali be served by a constable or other peace officer upon 
the person to whom it is directed either personally, or, if such 
person cannot conveniently be met with, by leaving it for him at 
his last or most usual place of abode with some inmate thereof 
apparently not under sixteen years of age. 55-56 V., c. 29, s. 581. 


673. Warrant for witness after summons.—lIf any one to 
whom such last-mentioned summons is directed does not appear 
at the time and place appointed thereby, and no just excuse is 
offered for such non-appearance, then after proof upon oath that 
such summons has been served as aforesaid, or that the person 
to whom the summons is directed is keeping out of the way to 
avoid service, the justice before whom such person ought to have 
appeared, if satisfied by proof on oath that such person is likely 
to give material evidence, may issue a warrant under his hand to 
bring such person at a time and place to be therein mentioned 
before him or any other justice in order to testify as aforesaid. 

2. Form.—The warrant may be in torm 12, or to the like 

effect. : 
3. Execution. Endorsement.—sSuch warrant may be executed 
anywhere within the territorial jurisdiction of the justice by 
whom it is issued, or, if necessary endorsed as provided in section 
six hundred and sixty-two and executed anywhere in the province 
out of such jurisdiction. 55-56 V., c. 29, s. 582. 

674. Procedure against defaulting witness.—If a person 
summoned as a witness under the provisions of this Part is 
brought before a justice on a warrant issued in consequence of 
refusal to obey the summons, such person may be detained on 
such warrant before the justice who issued the summons, or be- 
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fore any other justice in and for the same territorial division who 
shall then be there, or in the common gaol, or any other place of 
confinement, or in the custody of the person having him in charge, 
with a view to secure his presence as a witness on the day fixed 
for the trial, or, in the discretion of the justice, released on re- 
cognizance, with or without sureties, conditioned for his appear- 
ance to give evidence as therein mentioned, and to answer as for 
contempt for his default in not attending upon the said summons. 

2. Penalty for contempt.—The justice may, in a summary 
manner, examine into and dispose of the charge of contempt 
against such person, who, if found guilty, shall be liable to a fine 
not exceeding twenty dollars, or to imprisonment in the common 
gaol, without hard labour, for a term not exceeding one month, 
or to both such fine and imprisonment, and may also be ordered 
to pay the costs incident to the service and execution of the said 
summons and warrant and of his detention in custody. : 

3. Ferm of conviction.—The conviction under this section 
Mra yebe im form 13:. 55-56) V.; ¢. 29, s. 582. 


675. Warrant for witness in first instance.—lIf the justice 
is satisfied by evidence on oath that any person within the province, 
likely to give material evidence either for the prosecution or for 
the accused, will not attend to give evidence without being com- 
pelled so to do, then instead of issuing a summons, he may issue 
a warrant in the first instance. ; 

_ 2. Form, ete.—Such warrant may be in form 14, or to the 
like effect, and may be executed anywhere within the jurisdiction 
of such justice, or. if necessary, endorsed as provided in section 
six hundred and sixty-two and executed anywhere in the province 
out of such iurisdiction. 55-56 V., ¢.. 29, s. 583. 


A warrant against a witness is not wholly a civil process or subject 
to the limitations which attach to civil process, but is a substitute for an 
attachment. The constable executing it is justified, if the witness escapes 
after his arrest, in breaking into a dwelling house where he is and re- 
arresting him if done in fresh pursuit. Messenger v. Parker (1885), 6 
iNeeS. KR. 237. 


676. Witness beyond jurisdiction.—Subpoena.—lIf there 
is reason to believe that any person residing anywhere in Canada 
out of the province who is not within the province, is likely to 
give material evidence either for the prosecution or for the ac- 
cused, any judge of a superior court or a county court, on appli- 
eation therefor by the informant or complainant, or the Attorney 
General, or by the accused person or his solicitor or some person 
authorized by the accused, may cause a writ of subpoena to be is- 
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sued under the seal of the court of which he is a judge, requiring 
such person to appear before the justice before whom the inquiry 
is being held or is intended to be held at a time and place men- 
tioned therein to give evidence respecting the charge and to bring 
with him any documents in his possession or under his control 
relating thereto. 


2, Service and proof.—Such subpoena shall be served per- 
sonally upon the person to whom it is directed, and an affidavit of 
sueh service by a person affecting the same purporting to be 
te reg a justice, shall be sufficient proof thereof. 55-56 V., 
@. 29,s; 584. 


In an Ontario case it was held that it was competent for a judge of 
the High Court or a judge of the County Court to make an order for the 
issue of a subpoena to witnesses in another province to compel their at- 
tendance upon an appeal to the General Sessions from the action of 


.justices of the peace under secs. 74 and 752. R. y. Gillespie (1894), 16 
OntycPs aEs. too: 


677. Warrant for defaulting witxess.—If the person 
served with a subpcena as provided by the last preceding section, 
does not appear at the time and place specified therein, and no 
just excuse is offered for his non-appearauce, the justice holding 
the inquiry, after proof upon oath that the subpoena has been 
served, may issue a warrant under bis hand directed to any cons- 
table or peace officer in the district, county or place where ‘suca 
person is, or to all constables or peace officers in such district, 
county or place, directing him, them or any cof them to arrest such 
person and bring him before the said justice or any other justice 
at a time and place mentioned in such warrant iu order to testify 
as aforesaid. 

2. Form.—Endorsement.—The warrant may be in form 15, 
or to the like effect; and if necessary, may be endorsed in the 
manner provided by section six hundred and sixty-two and exe- 
cuted in a district, county or place other than the one therein 
mentioned, 55-56 V., c. 29, s. 584. 


HEARING AND CONNECTED PROCEDURE. 


678. Witness refusing- to be examined.—Commitment to 
gaol.—Whenever any person appearing, either in obedience to a 
summons or subpcena, or by virtue of a warrant, or being present 
and being verbally required by the justice to give evidence. re- 
fuses to be sworn, or having been sworn, refuses to answer such 
questions as are put to him, or refuses or neglects to produce any 
documents which he is required to produce, or refuses to sign his 
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depositions without in any such case offering any just excuse for 
such refusal, such justice may adjourn the proceedings for any 
period not exceeding eight clear days, and may in the meantime 
by warrant in form 16, or to the like effect, commit the person 


so refusing to gaol, unless he sooner consents to do what is re- 
quired of him. 


2, Further commitment.—If such person, upon being brought 
up upon such adjourned hearing, again refuses to do what is re- 
quired of him, the justice, if he sees fit, may again adjourn the 
proceedings, and commit him for the like period, and so again 
from time to time until such person consents to do what is re- 
quired of him. 

3. Saving.—Nothing in this section shall prevent such justice 
from sending any such case for trial, or otherwise disposing of the 
same in the meantime, acccrding to any other sufficient evidence 
ranen by hint... 55-56. V., -¢.-29, s. 585. 


To justify a magistrate in committing a witness under this section for 
refusing to answer a question put to him upon a preliminary enquiry, it 
must appear not only that the witness refused without just excuse to an- 
swer, but that the question asked was in some way relevant to the charge. 
RevAyotte 905); 9° °C. ©. Ce 133. 

See also R. v. Saunders (1897), 3 C. C. C., 278. 


679. Preliminary inquiry.—A justice holding a preliminary 
inquiry may in his discretion,— 

(a) Powers of justice —Addresses.—Permit or refuse per- 
mission to the prosecutor, his counsel or attorney, to address 
him in support of the charge, either by way of opening or sum- 
ming up the case, or by way of reply upon any evidence which 
may be produced by the person accused; 

(b) Further evidence.—Receive further evidence on _ the 
part of the prosecutor after hearing any evidence given on be- 
half of the accused: 

(c) Adjournment of hearing.—Adjourn the hearing of the 
matter from time to time, and change the place of hearing, if 
from the absence of witness, the inability of a witness who is 
ill to attend at the place wnere the justice usually sits, or from 
any other reasonable cause, it appears desirable to do so, and 
may remand the accused, if required, by warrant in form 17: 
Provided that no such remand shall be for more than eight clear 
days, the day following that on which the remand is made being 
counted as*the first day; 

(d) Inquiry may be private. —Order that no person other 
than the prosecutor and accused, their counsel and solicitors 
shall have access to or remain in the room or building in which 
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the inquiry is held, if it appears to him that the ends of justice 
will be best answered by so doing. 

(e) Regulating course of inquiry.—Regulate the course of 
the inquiry in any way which may appear to him desirable, and 
which is not inconsistent with the provisions of this Act. 

2. Verbal remand for three days.—Custedy of accused.— 
If any remand uncer this section is for.a time not exceeding 
three clear days the justice may- verbally order the constable or 
other person in whose custody the accused then is, or any other 
constable or person named by the justice in that behalf, to keep 
the accused person in his custody and to bring him before him or 
such other justice as shall then be acting at the time appointed 
for continuing the examination. 55-56 V., c. 29, s. 586. 


Where evidence on a preliminary enquiry is commenced before one 
justice of the peace and finished before two justices, a committal by the 
two is irregular unless both have heard all the evidence. Re Nunn @899), 
Be OG, Coy (A205 

Where on a preliminary enquiry a remand is desired for a time ex- 
ceeding three clear days, the justice may remand only by warrant, de- 
claring that it appears to be necessary to remand the accused; and an 
informal remand endorsed upon the warrant is insufficient. R. v. Holley 
(1893), -4.1C. -C. °C., 510. : 

A magistrate holding a preliminary enquiry for an indictable offence 
may not proceed to summarily convict on the evidence given therein for 
both the accused and the prosecutor for a lesser offence included in the 
offence charged, although such lesser offence, if originally charged, would 
have been within his jurisdiction for trial. Ex parte Duffy (1901), 8 C. 
Cares, Bits Re. fy2 Mines (1694). i Cr Cs ee eal. 

A remand by a magistrate in a preliminary enquiry Must be by war- 
rant if made for more than three clear days, and it is essential that the 
accused should be personally present before the magistrate. Re Sarault 
(£905),39: (Ce ICL Cy, 448, 

A warrant of remand signed with the addition of the letters ‘J. P.’’ 
after the signature, and containing a reference to the signer or ‘‘some 
other justice’ for the county must be taken to shew jurisdiction on its 
face. Ex parte Hilchie (1906), 11 C. GC. C., 85. 


680, Hearing may be resumed during time of remand.— 
The justice may order the accused person to be brought before 
him, or before any other justice for the same territorial division, 
at any time before the expiration of the time for which such 
person has been remanded, and tthe gaoclor or officer in whose 
custody he then is shall duly obey such order. 55-56 V., c. 29, s. 
588. 


See Re Nunn (1899). 2 C. C. C., 429. 


681. Bail on remand..—If the accused is remanded as afore- 
said, the justice may discharge him, upon his enterng into a re- 
cognizance in form 18, with or without sureties in the discre- 
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tion of the justice, conditioned for his appearance at the time 


and place appointed for the continuance of the examina.ion. 
DO-POSVie Ce. 29.18) 587. 


Any indemnity given to the bondsmen, whether by the prisoner or by 


a_ third person,. is illegal. Consolidated Exploration & Finance Co. v. 
Musgrave (1900), 1 Ch., 37. 


See also Re Frederick Barrett’s Bail (1903), 7 GC. GC. G., 1. 


682. Evidence for prosecution te be taken.—When the 
accused is before a justice holding an inquiry, such justice shall 
take the evidence of the witnesses called on the part of the 
prosecution. 

2. Upon cath.—Cross-examination.—'‘he evidence of the 
said witnesses shall be given upon oath and in the presence 
of the accused; and the accused, his counsel or solicitor, shall 
be entitled to cross-examine them. 

3. In writing.—The evidence of each witness shall be taken 
down in writing in the form of a deposition, which may be in 
form 19, or to the like effect. 

4. Read over and signed.—Such deposition shall in the 
presence of the accused, and of the justice, at some time before 
the accused is called on for his defence, be read over to and 
signed by the witness and the justice. : 

5. Where signed.—The signature of the justice may either 
be at the end of the deposition of each witness, or at the end of 
several or of all the depositions in such a form as to show that 
the signature is meant to authenticate each separate deposition. 
55-56 V., ¢. 29, s. 590. 


Notes of evidence taken by the coroner at an inquest which do not 
contain the precise expressions of the witness, but a Summary only of the 
evidence, are not admissible in contradiction of the witness’ testimony 
in a subsequent proceeding unless signed by the witness, or unless read 
over to and acquiesced in by him. 

The witness may in such case be cross-examined as to any material 
statements made by him at the inquest, and witnesses may be called to 
show that he then made a different and contradictory statement. R. V. 
Ciariog (1890). de Cs Co. Cn 157; ri 
Non-compliance with this section as to the signing of the depositions 
taken before magistrates in summary proceedings is not a matter affect- 
ing the jurisdiction of the magistrates to convict. Ex parte Doherty (1894), 
BECO. Gs, 1310. 

The deposition of a deceased witness may be used in evidence apart 
from sec. 999 of the Code, although it does not ‘‘purport to be signed by 
the justices by or before whom the same purports to have been taken, 
but, where it is not admissible by virtue of sec. 999, it must be affirma- 
tively shown that all the formalities required to be observed in taking 
depositions have been complied with. R. v. Hamilton (1898) 2 CEC. 
39 = ag 


. 
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The expressions “entitled to cross-examine’ and ‘“‘full opportunity to- 
cross-examine’ as used in Code secs. 682 and 999, imply for the accused 
the right to hear the evidence delivered in his presence, to catch the 
words as they fall from the lips of the witness, and to mark his expres- 
sion and demeanour while testifying. R. v. Lepine (1900), 4 C. C. C., 145. 

Where on a preliminary inquiry before a magistrate the witnesses were 
sworn by him and were then taken into another room and their evidence 
in chief taken by a stenographer and not in the presence of the magis- 
trate, such depositions are illegally taken, although the prisoner’s coun- 


sel had the opportunity of afterwards cross-examining the witnesses be- 
fore the magistrate. 


The objection to the irregularity is not waived by the cross-examina- 
tien of the witnesses on the prisoner’s behalf on their return to the 
magistrate’s presence, if the objection is taken by the prisoner‘s counsel 
before he proceeds to cross-examine. 

Both the commitment for trial and the indictment founded on such 
illegal depositions are invalid and should be set aside. R. y. Traynor 
CSQh) 4 IC. 3Ore Cs. 8410: 

Where the cross-examination of a witness for the prosecution upon a 
preliminary enquiry is interrupted by the illness of the witness, and the 
magistrate, in the absence of the accused and of his counsel, afterwards 
obtains the witness’ signature to the depositions, but neither the witness 
nor the prisoner’s counsel] re-attends the inquiry to complete the cross- 
examination, there has been no full opportunity to cross-examine SO as 
to admit such depositions in evidence at the trial upon proof of the con- 
tinued. illness of the witness. 

There was no waiver of the right to continue the cross-examination 
by the failure of prisoner’s counsel to attend on the adjourned inquiry 
when the witness was not present or by the prisoner himself stating there- 
at that he had nothing to say. 

A magistrate should not obtain a witness’ signature to a deposition in 
the absence of the accused. R. v. Trevane (1902), 6 C. C. C., 125. 

Depositions to which the magistrate had affixed his signature, although 
such signature was not placed at the foot or end thereof, are sufficiently 
signed for the purposes of a ‘“‘charge’’ brought thereunder under the 
speedy trials clauses. R. v. Jodrey (1905), 9 C. C. G., 477. 

In matters of summary conviction falling under the Criminal Code the 
depositions must be taken in writing, otherwise the conviction will be 
quashed. The irregularity is not a mere defect of form and is not cured 
by sec. 1129 of the Code. Re Lacroix (1907), 12 C. C. C., 297. 


683. Depositions in writing or by stenographer.—Pro- 
viso.—Every justice holding a preliminary inquiry shall cause the 
depositions to be written in a legible hand and on one side only 
of each sheet of paper on which they are written: Provided that 
the evidence upon such inquiry or any part of the same may be 
taken in shorthand by a stenographer who may be appointed by 
the justice and who before acting shall make oath that he shall 
truly and faithfully report the evidence. 


9. In latter case, how authenticated.—Where evidence is 
so taken, it shall not be necessary that such evidence be read over 
to or signed by the witness, but it shall be sufficient if the tran- 
script be signed by the justice and be accompanied by an affidavit 
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of the stenographer that it is a true report of the evidence. 55-56 
Vg, 8-29, 8. 990. 


See note to preceding section. 


684. Depositions in general to be read to aceused.—After 
the examination of the witnesses produced on the part of the 
prosecution has been completed, and after the depositions have 
been signed as aforesaid, the justice unless he discharge™ the ac- 
cused person, shall ask him whether he wishes the depositions to 
be read again, and unless the accused dispenses therewith shall 
read or cause them to be read again. 

2. Accused to be addressed.—When the depositions have 
been again read, or the reading dispensed with, the accused shall 
be addressed by the justice in these words, or to the like effect: 

In these words. ‘Having heard the evidence, do you wish to 
say anything in answer to the charge? You are not bound to sav 
anything, but whatever you do say will be taken down in writing 
and may be given in evidence against you at your trial. You must 
clearly understand that you have nothing to hope from any prom- 
ise of favour and nothing to fear from any threat which may have 
been held out to you to induce you to make any admission or con- 
fession of guilt, but whatever you now say may be given in evi- 
dence against you upon your trial notwithstanding such promise 
or threat.’ 

3. Statement of accused.—Form.—Whatever the accused 
then says in answer thereto shall be taken down in writing in 
from 20, or to the like effect, and shall be signed by the justice 
and kept with the depositions of the witnesses and dealt with as 
hereinafter provided. 55-56 V., c. 29, Ss. 591. 


The statement made by the accused person before the justice may, if 
necessary, upon the trial of such person, be given in evidence against him 
without further proof thereof, unless it is proved that the justice pur- 
porting to have signed the same did not in fact sign the same. Section 1001. 

Upon a preliminary enquiry it is proper for the magistrate to ask the 
accused to sign the statement of the accused made under Code sec 684, 
even where the prisoner’s answer to the statutory question is ‘I have 
nothing to say.’’ R. v. Golden (1905), 10 C. C. C., 278. 


685. Confession or admission of accused.—Nothing here- 
in contained shall prevent any prosecutor from giving in evidence 
any admission or confession, or other statement, made at any 
time by the person accused or charged, which by law would be 
admissible as evidence against him. 55-56 V., c. 29, s. 592. 


A confession in order to be admissible must have been given volun- 
tarily, and not under fear of any threat or under hope of any promise. 
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Confessions obtained by saying to the accused person the following 
words are inadmissible:— 

“Tell me where the things are and I will be favorable to you.’’ R. v. 
Cass (1784), 1 Leach, 328. 

: ens had better tell me all you know.” R. v. Kingston (1830), 4 C. & 
ERE oles did tell where you got the property.’’ R. v. Dunn (1831), 
PIO Ce Phos BOD ‘ 

“You had better split and not suffer for all of them.’ R. vy. Thomas 
Cissy OO. scmibeeronae 

The test is whether the inducement held out to the prisoner was such 
as might tend to make his confession an untrue one. R. v. Thomas 
(1836), 7 C. & P., 345 (Coleridge J.) 

_A letter given by a prisoner to a jailer to post is evidence against 
him.  K: vi Derringeton (1826), 2.6. & Ps 418. 

But if the letter is addressed to his wife, it is inadmissible. R. V. 
Pamenter (1872), 12 Cox C. C., 177. 

See also. R.--v.. Court 836), TheCe-G1P., 486: eR.wive Donel tye (sia x 
Cox C.. C., 238; R. vy. Parker, (1861), 30 LL. J: M. C.,. 144:-R. vy. Simpson 
(1834) 1 Moody, C. JC., 410s Re “vy. @Wild” (1885), “Moody .C.. C., 452-5 Reavy. 
Holmes (1848), 1 °C. & K., 248; R. v. Tinckler (1781), 1 East P. C., 334. 

Admissions obtained from an accused person after representations 
made to her by persons in authority to the effect that the evidence was 
very strongly against her, that another person, who was her paramour, 
was suspected, and that it would be to her best interests to tell what she 
knew, are not inadmissible as not being made voluntarily, or as being 
procured by threat or inducement. R. y. Viau (1898), R. J. Q., 7 Q. B., 
362. 

A confession by an accused person charged with stealing post-letters, 
induced by a false. statement made to him by a detective employed by the 
prosecution, in presence of a post office inspector, that the accused) had 
been seen taking the letters, will render the confession inadmissible in 
evidence against the accused. R. v. MacDonald (1896), 2 ©. C C., 221. 

An admission of guilt made by a party charged with a crime to a per- 
son in authority under the inducement of a promise of favour, or by rea- 
son of menaces or under terror, is inadmissible in evidence. 

The Indian Agent, appointed under the Indian Act for the Indian 


Reserve upon which an accused Indian lives, is a person in authority; | 


and to allow in evidence a confession made to him it must appear that 
no inducement was offered to the accused to make it. 

The onus of proving that the alleged confession was not made under 
ai inducement or threat is on the Crown. R. y. Pah-cah-pah-ne-capl 
(1897), 4G) GC) -Cip70834R. -verRose (1898)) 67 Tn Qs Bap2895n Re vy. Thomp= 
SOM PILSIS) 2 Oana ees (a2. 

Where a prisoner made an admission of guilt, being induced to do so 
by a police officer who said, ‘‘the truth will go better than a lie. If any 
one prompted you to do it you had better tell about it,’’ it was held that 
the inducement invalidated the admission. R. vy. Romp (1889), 17 O. R., 
567. 

See also R. v. Bates, 11 Cox OC. C., 606; R. v.° Fennell (1881), 7 Q. B. 
Dat 

Iavidence is inadmissible of a confession by the accused that he had 
stolen money from his employer, when such confession was induced by 
a statement of the employer that it would be better for the accused to 
confess, and that if he did not do so, he, the employer, would send for 
an officer. R. v. Jackson (1898), 2 C. C.-C., 149. 

See also R. v. Baldry (1852), 2 Den. C. C., 480; R. vy. Jarvis (1867), 
Ty Ree Cr Rs oes 


- 


[ous é 
i a 
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To justify the admission in evidence in extradition proceeding: of an 
alleged confession of the prisoner, it must be affirmatively proved that 
Such contession was free and voiuntary, and was not preceded by any 
inducement held out by a person in authority, or was not made until 
after such inducement had clearly been removed. 


Re Ockerman (1898), 
Za@re Car... i262: ; 

Where an alleged confession is received in evidence after objection 
by the accused, and the trial judge before the conclusion of the trial re- 
verses his ruling and strikes out the evidence of the alleged confession, 
at the same time directing the jury to disregard it, the jury should be dis- 
charged and a new jury impanelled. R. v. Sonyer (1898), 2 C. C. C., 501. 

_ Admissions made by a prisoner to a_ police officer in respect of the 
charge upon which he is in custody, are admissible in evidence, although 
made in response to questions put by the officer, if the trial judge finds 


that the answers were not unduly or improperly obtained having regard 
the circumstances of the particular case. R. v. Billiott (1899), 3 Cc. C. 
oD: 


A confession which is preceded by a statement from a person in au- 
thority, which may have operated as an inducement to the prisoner to 
make the confession, will, notwithstanding, be admissible in evidence if 
he were duly cautioned after the inducing statement, and before the con- 
fession itself, by the magistrate who received the same. R. vy. Lai Ping 
(IEDs Ce C.-C7, 467. 

The rector of a cathedral is a person in authority over the choir boys 
with respect to the investigation of an alleged assault committed by them 
while on the way to a meeting of the choir, and answers of a choir boy 
elicited by the rector and the choirmaster upon such investigation and 
stated to be only for the purpose of that enquiry, are not admissible in 
evidence against the choir boy afterwards prosecuted for the assault with- 
out proof that the statement was voluntarily made. R. v. Royds (1904), 
Sener Cr 209. 

Any voluntary statement made by the accused person tending to con- 
nect himself, either directly or indirectly, with the commission of the 
crime charged, is admissible in evidence against the accused whether such 
statement is or is not a ‘‘confession.’’ 

Where two prisoners are being jointly tried for an offence, a volun- 
tary admissicn made by one of them is evidence against himself only, 
and if it implicates a fellow prisoner the trial judge should warn the jury 
that the statement is evidence only against the person making it and 
should not be considered in weighing the evidence against the fellow 
prrsoner.» Rev. Martin) (905), 9 C. C.-C., 371. 

There is a distinction between confessions obtained before and after 
arrest, the arrest itself constituting an inducement or pressure upon the 
accused to speak; and in order to satisfy the onus upon the Crown of prov- 
ing that a conifession in answer to questions put by a constable to a pri- 
soner was voluntary, it must be shewn that the accused was warned that 
what he said might be used against him. 

A confession obtained from a person under arrest for theft in answer 
to questions put by a police officer without any warning being given to the 
prisoner is not admissible against him upon a charge of murder subse- 
quently preferred. R. v. Kay (1904), 9 C. C. C., 403. 


686. Witnesses for the defence.—After the proceedings 
required by section six hundred and eighty-four.are completed the 
accused shall be asked if he wishes to call any witnesses. 

2. Evidence to be taken down.—Every witness called by the 
accused who testifies to any fact relevant to the case shall be 
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heard, and his deposition shall be taken in the same manner as 


the depositions of the witnesses for the prosecution. 55-56 ~~ , 
c., 29,'9.:593. 


If a justice of the peace neglects to ask or refuses to allow an ac- 
cused person to call witnesses for his defence, and commits him for trial, 
it is a serious irregularity, but only relates to procedure, and will not 
render the proceedings null and void, so as to justify the liberation of 


the accused person on a writ of habeas corpus. Ex parte Burke (1896), 
2 Rev. de Jurisp™ 151. 


ADJUDICATION AND SUBSEQUENT STEPS AND BAIL. 


687. Accused discharged if mo case.—When all the wit- 
nesses on the part of the prosecution and the accused have been 
heard the justice shall, if upon the whole of the evidence he is of 
opinion that no sufficient case is made out to put the accused 
upon his trial, discharge him. 

2. Recognizances void.—In such case any recognizances taken 
in respect of the charge shall become void, unless some person is 
bound over to prosecute under the provisions of the next follow- 
ing section. 55-56 V.;¢. 29, s. 594. 

Justices of the Peace have no power on a preliminary investigation 
before them of a charge of unlawfully wounding, to reduce the charge to 
one of common assault, over which they would have summary jurisdiction. 

A conviction recorded by justices in such a case upon a plea of guilty 
to the charge as reduced, is not a bar to an indictment for unlawfully 
wounding, based upon the same state of facts, and does not support a 
plea of autrefois convict. R. v. Lee (1897), 2 eh OPTCL A233: 

688. Prosecutor may be bound cver to prosecute. —If the 
justice discharges the accused, and the person preferring the 
charge desires to prefer an indictment respecting the said charge, 
he may require the justice to bind him over to prefer and prose- 
cute such an indictment, and thereupon the justice shall take his 
recognizance to prefer and prosecute an indictment against the 
accused before the court by which such accused would be tried if 
such justice had committed him, and the justice shall deal with 
the recognizance, information and depositicns in the same way as 
if he had committed the accused for trial. 

2. Recognizanee.—-Such recognizance may be in form 21, or 
to the like effect. 55-56 V.,.c. 29, s. 595. 


A prosecutor bound over at his own request to prefer an indictment 
after the discharge of the accused on a preliminary inquiry, is only per- 
mitted to appear by counsel before the grand jury when the practice of 
the court so authorizes; and the practice in the district of Montreal re- 
quires a formal application to the court for permission. 

The accused may apply for security for costs under Code sec. 689 at 
the time of the prosecutor’s application for leave to go before the grand 
jury. 
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Where counsel. for the private prosecutor prepared an indictment and 
had it signed by the Clerk of the Crown, but without leave of the Court 
or notice to the Crown prosecutors, preferred the indictment and examin- 
ed witnesses before the grand jury, a true bill returned thereon will not 
necessarily be quashed; but security for costs will be ordered on the de- 
fendant’s application in like manner as would have been done under Code 


Sec. 689 upon the prosecutor’s application for leave. R. v. Hoo Yoke 
C0) LO Cae CanOe. 211 


689. Prosecutor ordered to pay costs, when.—lIf the prose- 
cutor so bound over at his own request does not prefer and prose- 
cute such an indictment, or if the grand jury does not find a true 
bill, or if the accused is not convicted upon the indictment so pre- 
ferred, the prosecutor shall, if the court so direct, pay to the ac- 
cused person his costs, including the costs of his appearance on 
the preliminary inquiry. . 

2. Security for costs may be ordered.—The court before 
which the indictment is to be tried or a judge thereof may in its 
or his discretion order that the prosecutor shall not be permitted 
to prefer any such indictment until he has given security for such 
costs to the satisfaction of such ccurt or judge. 55-56 V., c. 29, s. 
595. 


See note to preceding section. 

The person filling the office of Commissioner of the Dominion Police 
has, as such, no legal capacity to represent and act on behalf of Her 
Majesty the Queen, and in laying an information in which he jdesignated 
himself as such Commissioner of the Dominion Police he acted: as a pri- 
vate individual and not as the legal representative of the Crown, although 
he declared that he was acting as such Commissioner on behalf of Her 
Majesty the Queen. — 

The accused having been discharged, and the Commissioner having 
bound himself by recognizance to prefer and prosecute an indictment on 
the charge contained in his information, and the Grand Jury having 
thrown out the bill of indictment, the Commissioner was held to be per- 
sonally liable for the costs incurred by the accused on the preliminary en- 
quiry and before the Court of Queen’s Bench. R. vy. St. Louis (1897), 1 
CeCe Crisis 

An order made by the presiding judge of a criminal superior court 
aWarding costs against the private prosecutor in respect of an indictment 
for assault on which the grand jury found no bill, is not subject to review 
by or appeal to the court en banc. R. v. Mosher (1899), 3:C. C. C 312. 


690. Committal of accused for trial—If a justice holding _ 
a preliminary inquiry thinks that the evidence is sufficient to put 2 


the accused on his trial, he shall commit him for trial by a war- 
rant of commitment, which may be in form 22, or to the like ef- 
fect. 55-56 V., c. 29, Ss. 596. 


The phrase ‘“‘committed to prison’? does not necessarily mean ‘‘re- 
ceived into prison,’ but, both in common parlance and in legal phrase- 


cca 
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ology means “‘when the order is made under which the person is to be 
kept in prison.’’ Mullins v. Surrey (1882), 51 L. J. Q. B., 145, 149. 

The word ‘‘committal’’ signifies the act of the magistrate who issues 
the warrant of committal, and not the act of the officer who executes it 
by delivering the person therein named into the custody of the gaoler. 
Mews v. R. (1882), 8 A. C©., 382, 344 (H. 1.) 

A justice’s warrant of commitment for trial must describe an offence 
for which a-commitment for trial can be legally made. ‘Threats verbally 
made to burn the complainant’s buildings are not indictable under the 
Criminal Code, and give rise only to: proceedings to force the offender 
to give security to keep the peace. Ex parte Welsh (1898), 2 C. C. C., 35. 

The duty of a judge under a writ of habeas corpus is to examine whe- 
ther the committing magistrate has jurisdiction, whether the committal 
is legal, and whether any crime known to the law is alleged to have been 
committed, but not to enquire into or revise the magistrate’s decision as 
By its propriety or impropriety on the merits. R. vy. Gillespie (1898), 


See also Dagenais v. Ellis (1896). 3 Rev. de Jurisp.. 96; R. v. Lee (1897) 
2 C. C. C., 238::R. v. Cavelier (896), 11 Man. l. R.,. 383s R. v.. McDiarmid 
CS9o)E 19.7 Ge Ti. Ee, 829) 

A bastardy statute specially authorizing a commitment until an order 
of filiation is made or refused, is not complied with if the warrant of 
commitment directs detention until the prisoner is ‘‘discharged in due 
courses of law,’’ and the variance is a good ground for discharge under 
habeas corpus. Ex parte O’Donnell (1904), 7 CG. GC. C., 367. 

The magistrate who holds the preliminary investigation on a charge 
preferred against an accused person, may commit him on any other one 
e ee disclosed by the evidence. R. v. Mooney (1905), 11 C. 


691. Accused entitied to copy of depositions.—Every one 
who has been committed for trial. whether he is bailed out or not, 
shall be entitled at any time before the trial to have copies of the 
depositions and of his own statement, if any. from the officer who 
has custody thereof, on payment of a reasonable sum not exceed- 
ing five cents for each foio of one hundred words. 55-56 V., c¢. 
29,48. aot 


692, Recognizances to prosecute or give evidence.—When 
any one is committed for trial the justice holding the preliminary 
inquiry may bind over to prosecute some person willing to be so 
bound, and bind over every witness whose deposition has been 
taken, and whose evidence in his opinion is material, to give evi- 
dence at the court before which the accused is to be indicted. 

2. Contents of.—Every recognizance so entered into shall 
specify the name and surname of the person entering into it, his 
occupation or profession, if any, the place of his residence and the 
name and number, if any, of any street in which it may be, and 
whether he is owner or tenant thereof or a lodger therein. 

3. Forms.—Such recognizance may be either at the foot of 
the deposition or separate therefrom, and may be in form 28, 24 
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or 25, or to the like effect, and shall be acknowledged by the per- 
son entering into the same, and be subscribed by the justice or 
one of the justices before whom it is acknowledged. 


4. Obligation of recognizance.—Every such recognizance 
shall bind the person entering into it to prosecute or give evi- 
dence (both or either as the case may be), before the court by 
which the accused shall be tried. 55-56 V., c. 29, s. 598. 


693. Warrant for arrest of absconding witness.—When- 
ever any person is bound by recognizance to give evidence before 
a justice, or any criminal court, in respect of any offence under 
this Act, any justice, if he sees fit, upon information being made 
in writing and on oath, that such person is about to abscond, or 
has absconded, may issue his warrant for the arrest of such 
person. 


2. Committal to give evidence.—If such person is arrested, 
any justice, upon being satisfied that the ends of justice would 
otherwise be defeated, may commit such person to prison until 
the time at which he is bound by such recognizance to give evi- 
dence, unless in the meantime he produces sufficient sureties. 

3. Copy of information,—Any person so arrested shall be 
entitled on demand to receive a copy of the information upon 
which the warrant for his arrest was issued. 55-56 V., c. 29, s. 
598. 

694. Witness refusing to be bound over.—Any witness 
who refuses to enter into or acknowledge any such recognizance 
as aforesaid may be committed by the justice holding the inquiry 
by a warrant in form 26, or to the like effect, to the prison for the 
place where the trial is to be had, there to be kept until after the 
trial, or until the witness enters into such recognizance as afore- 
‘said before a justice having jurisdictic. in the place where the 
prison is situated. 

2. Discharge of witness.—If the accused is afterwards dis- 
charged any justice having such jurisdiction may order any such 
witness to be discharged by an order which may be in form 27, or 
to the like effect. 55-56 V., c. 29, s. 599. 

pent 

695. Transmission of record to clerk of court.—The in- 
formation, if any, the depositions of the witnesses, the exhibits 
thereto, the statement of the accused, and all recognizances en- 
tered into, and also any depositions taken before a coroner if any 
such have been sent to the justice, shall as soon as may be after 
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the committal of the accused be transmitted to the clerk or other 
proper officer of the court by which the accused is to be tried. 

2. Te other officer when place of trial changed.—When 
any order changing the place of trial is made the person obtain- 
ing it shall serve it, or an office copy of it, upon the person then in 
possession of the said documents, who shall thereupon transmit 
them and the indictment, if found, to the officer of the court be- 
fore which the trial is to take place. 55-56 V., c. 29, s. 600. 


It has been held that where the accused is admitted -to bail under 
Code sec. 696 without being committed for trial, the depositions need not 
be transmitted by the justice, under this section, to the officer-of the 


ate oes an indictment is to be preferred. R. y. Gibson (1896), 3 C. 


A person discharged by a justice on a preliminary enquiry for an in- 
dictable offence may be summoned again before the same or another 
justice on a fresh information for the same offence. If the accused is 
committed for trial on the second preliminary enquiry, the depositions on 
the first, when he was discharged, need not be transmitted to the trial 
court under Code sec. 600. R. v. Hannay (190) atte CoC Cx 23! 


696. Rule as to bail—When two justices may admit.— 
When any person appears before any justice charged with an in- 
dictable offence punishable by imprisonment for more than five 
years, other than treason or an offence punishable with death or 
an offence under any of the sections, seventy-six to eighty-six 
inclusive, and the evidence adduced is, in the opinion of such just- 
ice, sufficient to put the accused on his trial, but does not furnish 
such a strong presumption of guilt as to warrant his committal 
for trial, the justice, jointly with some other justice, may admit 
the accused to bail upon his procuring and producing such surety 
or sureties as, in the opinion of the two justices, will be sufficient 
to ensure his appearance at the time and place when and where 
he ought to be tried for the offence; and thereupon the two just- 
ices shall take the recognizances of the accused’ and his sureties, 
conditioned for his appearance at the time and place of trial, and 
that he will then surrender and take his trial and not depart the 
court without leave. 


2. One justice may admit, when.—In any case in which the 
offence committed or suspected to have been committed is an of- 
fence punishable by imprisonment for a term less than five years 
any one justice before whom the accused appears may admit to 
bail in manner aforesaid, and such justice or justices may, in his 
or their discretion, require such bail to justify upon oath before 
him or them as to their sufficiency. 


8 Committal on default.—In default of such person procur- 
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Ing sufficient bail, such justice or justices may commit him to pri- 
son, there to be kept until delivered according to law. 

4. Form,—The recognizance mentioned in this section shall 
be in form 28. 55-56 V.,.c. 29, s. 601. 


An accused person committed in default of finding sureties, under 
Code sec. 696, is not committed ‘‘for trial’? but ‘‘until delivered according 
to law, and cannot be tried at the County Judge’s Criminal Court. R. 
Ver Gibsonia (196). e3eCu CoG. 451 


See also R. v. Smith (1898), 3 C. C. C. is : 
rence (1896), 1 C. C. C., oe C., 467, dissenting from R. v. Law 


An accused person who has been committed for trial at the prelimin- 
ary enquiry, or who has been bailed under Code sec. 696 to appear for 
trial, has no right to elect a speedy trial without a jury unless he is in 


are custody at the time of electing. R. v. Komiensky (1903), 6 C. C. 


697. Appearance at court of sessions of the peace.— 
Where the offence is one triable by the court of general or quarter 
session of the peace and the justice is of opinion that it may 
better or more conveniently be so tried, the condition of the re- 
cognizance may be for the appearance of the accused at the next 
sittings of that court notwithstanding that a sitting of a superior 
court of criminal jurisdiction capable of trying the offence inter- 
venes. 63-64 V., c. 46. s. 3, 


698. Bail after committalOrder for.—By two just. 
ices.— Warrant.—In case of any offence other than treason or an 
offence punishable with death, or an offence under any of the 
sections seventy-siv to eighty-six inclusive, where the accused 
has been finally committed as herein provided, any judge of any 
superior or county court, having jurisdiction in the district or 
county within the limits of which the accused is confined, may, 
in his discretion, on application made to him for that purpose, 
order the aecused to be admitted to bail on entering into a recog- 
nizance with sufficient sureties before two justices, in such 
amount as the judge directs, and thereupon the justices shall 
issue a warrant of deliverance as hereinafter provided, and shall 
attach thereto the order of the judge directing the admitting the 
accused to bail. 

2. Form.—Such warrant of deliverance shall be in form 29. 


55-56 V., c. 29, 8. 602. 


In regard to the considerations which will prevail as to the granting 
of the application, and the amount to be fixed, see R. v. Stewart et al 
(1900), 4. C. C2 C.; 181;. Rs. v. Brynes (SOLS Oe Oe Mae des (Ose buat Vis Keeler 
(1877), 7 Ont. P. R., 117; R. v. McCormick (1864), 17 Irish C. L. R., 411. 
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639. Bail by superior court.—No judge of a county court 
or justices shall admit any person to bail accused of treason or an 
offence punishable with death, or an offence under any of the sec- 
tions, seventy-six to eighty-six inclusive, nor shall any person be 
admitted to bail, except by order of a superior court of criminal 
jurisdiction for the province in which the accused stands com- 
mitted, or of one of the judges thereof, or in the province of 
Quebec, by order of a judge of the Court of King’s Bench or Su- 
perior Court. 55-56 V., c. 29, s. 608. 


700, Bail after committal— Notice to justice.—When any 
person has been committed for trial by any justice, the prisoner, 
his counsel, solicitor or agent may notify the committing justice 
that he will, as soon as counsel can be heard, move before a su- 
perior court of the province in which such person stands commit- 
ted. or one of the judges thereof, or the judge of the county court, 
if it is intended to apply to sucn judge, under section six hun- 
dred and ninety-eight, for an order to the justice to admit such 
prisoner to bail. ; 

2. Record to be transmitted.—Such committing justice shall, 
as soon as may be, after being so notified, transmit to the clerk 
of the Crown, or the chief clerk of the court, or the clerk of the 
county court, or other proper officer, as the case may be, endorsed 
under his hand and seal, a certified copy of al! informations, exam- 
inations and other evidence touching the offence wherewith the 
prisoner has been charged, together with a copy of the warrant of 
commitment, and the packet containing the same shall be handed 
to the person applying therefor for transmission, and it shall be 
certified on the outside thereof to contain the information con- 
cerning the case in question. 

3. Penalty for negleect.—lIf any justice neglects to comply 
with the foregoing provisions of this section, according to the true 
intent and meaning thereof, the court, to whose officer any such 
information, examination, other evidence, or warrant of commit- 
ment cought to have been delivered, shall, upon examination and 
proof of the offence in a summarv manner, impose such fine upon . 
such justice as the court thinks fit. 55-56 V., c. 29. s. 604. 


Where there is danger that accused persons, committed for trial for 
alleged offences against the election laws, may purposely allow their bail 
to be forfeited with the view of avoiding scandal. the court, on an appli- 
cation to admit them to bail, should require the bail to be of a substan- 
tial amount. R. v. Stewart et al. (1900), 4 C. GC. C., 181. 

Where a prisoner committed for trial on a charge of manslaughter 
would ordinarily be admitted to bail, bail will not be refused because the ” 
Crown prosecutor swears to a belief that he can prove the offence to have 
been murder. -R. v. Spicer (1901), 5 C. C. C.,. 229. 
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The mere circumstance that the accused is able to give any reason- 
able amount of bail which may be asked of him is not per se a ground 
for the application. R. v. McCormick, 17 Irish C. L. R., 411. 

It is for the court to exercise a sound discretion, and if satisfied that 
notwithstanding the ordering of bail, the prisoners are, in view of all the 
circumstances, likely to be forthcoming at the proper time to answer the 
charge, bail may be ordered. R. v. Keeler (1877), 7 Ont. P. R., 117, 120. 


The court should not, on an application for bail, weigh and decide 
the question of credibility of witnesses. R. v. Keeler, supra. 

Where a habeas corpus has been issued, the court has power to admit 
persons to bail when accused of any felony, including murder. R. v. 
misread iu. sO Onise). o00s ke Vi iSong 4 C. ws (One Sa)eecos 

A person committed for trial in respect of an indictable offence which 
was a felony before the Cr. Code (1892), is not entitled as of right to bail 


and it is discretionary with the Superior Court exercising habeas corpus 
jurisdiction to allow or refuse bail in such cases. 


In determining whether or not bail should be granted, the probability 
of the party appearing for trial in case he is bailed is the principal con- 


sideration, and the question of guilt may properly be considered in deter- 
mining the degree of such probability. 


With respect to indictable offences which were misdemeanours before 
the Cr. Code 1892, the accused committed for trial is entitled to bail as a 
matter of right on habeas corpus. Ex parte Fortier (1902), 6 C. C. C., 191. 

see also R. vy. Gottfriedson 906), 10 .C..C. -C.;- 239. 


. %O1. Order upon application for bail—Upon application 
for bail as aforesaid to any such court or judge the same order 
concerning the prisoner being bailed or continued in custody, 
shall be made as if the prisoner was brought UD, upon a habeas 
corpus.« 55-56 V., e. 29, s. 604. 


702. Warrant of deliverance.—Whenever any justice or 
justices admit to bail any person who is then in any prison 
charged with the offence for which he is so admitted to bail, such 
justice or justices shall send to or cause to be lodged with the 
keeper of such prison, a warrant of deliverance under his or their 
hands and seals, requiring the said keeper to discharge the person 
so admitted to bail if he is detained for no other offence, and upon 
such warrant of deliverance being delivered to or lodged with 
such keeper, he shall forthwith obey the same. 55-56 V., c. 29, 
Ss. 605. 


703. Warrant for the arrest of person bailed about to 
abscond.—Whenever a person charged with any offence has been 
bailed in manner aforesaid, it shall be lawful for any justice, if he 
sees fit, upon the application of the surety or of either of the sure- 
ties of such person and upon information being made in writing 
and on oath by such surety, or by some person on his behalf, that 
there is reason to believe that the person so bailed is about to 
abscond for the ‘purpose of evading justice, to issue his warrant 
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for the arrest of the person so bailed, and afterwards, upon being 
satisfied that the ends of justice would otherwise be defeated, to 
commit such person when so arrested to gaol until his trial or 
until he produces another sufficient surety or other sufficient sure- 
ties, as the case may be, in like manner as before. 55-56 V. c. 29, 
s. 606. 


704, Delivery of accused to keeper under warrant.—The 
constable or any of the constables, or other person to whom any 
warrant of commitment authorized by this or any other Act or law 
is directed, shall convey the accused person therein named or de- 
scribed to the gaol or other prison mentioned in such warrant, 
and there deliver him, together. with the warrant. to the keeper 
of such gaol or prison, who shall thereupon give the constable or 
other person delivering the prisoner into his custody, a receipt 
for the prisoner, setting forth the state and condition of the pri- 
soner when delivered into his custody. 

2. Form.—Such receipt shall be’in form 30. 55-56 V., ec. 2°, 
s. 607. 


PART AY: 
SUMMARY CONVICTIONS. 


INTERPRETATION. 

705. Definitions.—In this Part, unless the context other- 
wise requires,— 

(a) ‘Ferritcrial division.’—‘Territorial division’ means dis- 
trict, county, union of counties, township, city, town, parish or 
other judicial division or place; 

(b) ‘The court.’—‘The court’ in the sections of this Part re- 
lating to justices stating or signing cases means and includes any 
superior court of criminal jurisdiction for the province in which 
the proceedings in respect of which the case is sought to be stated 
are carried on: . ; 

(c) ‘District, ‘coumty.’—‘District’ or ‘county’ includes any 
territorial or judicial division or place in and for which there is 
such judge, justice, justice’s court, officer or prison as is men- 
tioned in the context: 

(d) ‘Common gacl,’ ‘prison.’—‘Common gaol’ or ‘prison’ for 
the purpose of this Part means any place other than a peniten- 
tiary in which persons charged with offences are usually kept and 
detained in custody; 
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(e) ‘Clerk of the peace.’—‘Clerk of the peace’ includes the 
proper officer of the court having jurisdiction in appeal under this 
Part, and, in the province of Saskatchewan or Alberta, and in 
the Northwest Territories, means the clerk of the Supreme Court 
of the judicial district within which conviction under this Part 
takes place or an order is made. RS., c. 50, s. 102; 55-56 Wea: 
29, ss. 839 and 900. 


_ A “lock-up” or small room for the temporary detention of prisoners 
1S not a “common jail” or “‘prison.’”’ In re Burke (1894), 27 N. S. R., 286. 


APPLICATION OF PART. 


706. Subject to any special provision otherwise enacted with 
respect to such offence, act or matter, this Part shall apply to,— 

(a) To all cases of summary conviction.—Every case in 
which any person commits, or is suspected of having committed, 
any offence or act over which the Parliament of Canada, has legis- 
lative authority, and for which such person is liable, on summary 
conviction, to imprisonment, fine, penalty or other punishment; 

(b) To all cases where an order can be made summarily. 
—Every case in which a complaint is made to any justice in rela- 
tion to any matter over which the Parliament of Canada has le- 
gislative authority, and with respect to which such justice has 
authority by law to make any order for the rayment of money or 
otherwise. 55-56 V., c, 29, s. 840. 


The Dominion Parliament has jurisdiction to confer upon justices of 
the peace appointed under provincial authority jurisdiction to summarily 
try criminal offences. R. v. Wipper (1901), 5 C. C. C., 17. i 

If the accused jis in fact present before the magistrate, and the magis- 
trate has jurisdiction over the person and the offence, he may lawfully 
proceed with the hearing of the charge, notwithstanding that the warrant 
on which the accused was arrested was executed by a person not legally 
qualified for that purpose. Ex parte Giberson (1898), 4 C. C. C., 5387. 

Held by the Supreme Court of New Brunswick that the procedure of 
the Criminal Code as to summary convictions does not apply to corpora- 
tions; and that as regards charges of a criminal nature, a corporation 
is not within the statutory term ‘‘person’’ which by the Interpretation 
Act, R. S. C., 1886, c. 1 (now R. S. C., 1906, c. 1), is declared to include 
“any body politic and corporate.’’ Ex parte Woodstock Electric Light 
Wow CSIs) ae CeCe Creel 07. 

But a Divisional Court of the High Court of Justice of Ontario ar- 
rived at a different conclusion in R. v. The Toronto Railway Co. (1898), 
DECC Cae 4TAS 

In this case it was held that the procedure of the Criminal Code of 
Canada as to summary convictions applies as well to corporations as_ to 
natural persons, and that the fact that a portion of the remedy provided 
tor the recovery of the penalty and costs is personal imprisonment, does 
not prevent the application of the summary procedure in other respects 
to corporations. 
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707. Hearing to be by one or more justices.—Every com- 
plaint and information shall be heard, tried, determined and ad- 
judged by one justice or two or more justices as directed by the 
Act or law upon which the complaint or information is framed or 
by any other Act or law in that behalf. 

2. May be by one justice unless special Act provides 
otherwise.—If there is no such direction in any Act or law then 
the complaint or information may be heard, tried, determined and 
adjudged by any one justice for the territorial division where the 
matter of the complaint or information arose: Provided that - very 
one who aids, abets, counsels or procures the commission of anv 
offence punishable on summary conviction, may be proceeded 
against and convicted either in the territorial division or place 
where the principal offender may be convicted, or in that in which 
the offence of aiding, abetting, counselling or procuring was com- 
mitted. 55-56 V., c. 29, s. 842. 


Under the Liquor License Ordinance, 1891-1892, a single justice of the 
peace in the N. W. T., had no power to convict on a charge of selling 
without ailicense. JR.jw. Walker @894).9 Now Wi os, (See. UR. 6980: 

The disqualification of a justice arising from an action pending against 
him ceases when he has recovered judgment, though an execution has 
issued which is unsatisfied. Ex parte Ryan (1894), 4 C. C. C., 485. 

The magistrate must not unite in his own person the functions of 
judge and prosecutor. Monson’s Case (1894), 1 Q. B., 750. 

It is sufficient to shew that the magistrate might have been influenced, 
and it need not appear that he was in fact influenced. R. v. Milledge, 4 
QitBe MDEY S82 eRe ive (Gaistord 892); Ae @: VBE 383: 

To invalidate a conviction on the ground ef bias in the convicting mag‘s- 
trate, it is not necessary that actual bias should be proved, and a con- 
viction -will be quashed if the facts justify a reasonable apprehension of 
bias. 

Tf the accused is aware of the disqualifying circumstances at the time 
of the hearing before the magistrate, he should take objection then to the 
magistrate acting. 

Where the prosecutor in summary proceedings is the magistrate’s 
father, and the statute under. which the prosecution is brought entitles 
the prosecutor to a share of any fine imposed, the justice is disqualified 
from adjudicating upon the case. R. vy. Steele (1895), 2 C. ©. C., 483. 

A magistrate is not disqualified on the ground of pecuniary interest 
from adjudicating upon an offence under the Canada ‘Temperance Act, 
because he receives a fixed appropriation voted by a Municipal Council, 
in addition to his regular salary as -magistrate, for his services in con- 
nection with the enforcement of the Canada Temperance Act, and because 
such appropriation is paid out of a fund created by the imposition of fines 
thereunder. Hx parte McCoy (1896), 1 C. ©. C., 410. 

A magistrate is not disqualified from trying a charge laid by a chief 
license inspector of unlawfully selling liquors, because of the assistant 
license inspector’s wife being a niece of the magistrate, if the assistant 
inspector had in fact nothing to do with the laying of the charge, and 
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took no part in the prosecution. Nor is a magistrate disqualified from 
adjudicating upon an information by reazon of his being a ratepayer of a 
municipality into whose treasury any fine imposed in the case would be 
payable when realized. Ex parte Flannagan (1897), 2 C. C. C., 513; Ex 
pee Gorman (1898), 4 C. C. C., 305; Ex parte Driscoll (1888), 27. N. B. R., 

Where the accused was convicted of having unlawfully assaulted the 
complainant, a married woman, who was the daughter of the convicting 
justice, the relationship was held to be a good ground for quashing the 
conviction; but as no objection had been taken by the accused, and as it 
appeared that the magistrate had acted in good faith, costs were not or- 
dered against him.”  R. vy. Langford |(1888); 16.0. R., 52. 

The fact that a convicting justice for an offence against the provisions 
of the Liquor License Act, 1896, is an inspector under the Act, but not for 
the district where the. offence is alleged to have been committed, is not 
ee interest as to disqualify him. Ex parte Michaud (1896), 4 C. C. 

The fact that a qui tam action is pending against the magistrate at the 
suit of the father of the accused is not a sufficient ground of bias. Ex 
parte Thomas Gallagher (1897), 383 C..L. J., 547. 

A magistrate is disqualified from trying an information for an offence 
punishable on summary conviction where there is a bona fide action pend- 
ing against him brought by the husband of the accused for alleged mali- 
cious conduct as a judicial officer and for assault. 

If the action against the justice is not bona fide, but a mere sham to 


attempt to disqualify him, its pendency will not operate as a disqualifica- 
tion. 


The principles which govern the challenge of a juryman for favour 
are applicable to the disqualification of a justice on the ground of bias. 
Iix parte Hannah Gallagher (1898), 4 C. C. C., 486. 

The connection of the magistrate with a society, which supplied funds 
part of which were used to make the purchase upon which the prosecution 
of illegal sale of liquor was based, because of his being an honorary 
member of the society, but not entitled to take any part in its affairs, is 
not a ground of disqualification. R. v. Herrell (1898), 1 C. C. C., 510. 

See also ex parte McEwen (1906), 12 C. C. C., 97. 

The words “every complaint and information’? mean a complaint or 
information under the summary convictions clauses. R. vy. Edwards (1898), 
Zine C.. C.,.at- Ds 200: 

When an accused person is summoned to appear before a justice of 
the peace having jurisdiction to conduct the proceedings without asso- 
ciate justices, other justices of the peace are not entitled to interfere in 
the preliminary inquiry or summary trial, or to be associated with the 
summoning justice, except at the latter’s request. 

A summary conviction by the magistrate who summoned the accused 
and heard the charge will be supported, although three other magistrates 
attended the hearing and purported to dismiss the charge, if the latter 
magistrates sat without the request or consent of the summoning Mmagis- 
irate. Rav. McRae dso7)r 2-6) Cx Gy, 49 : 

The Canada Criminal Code applies to prosecutions under the Liquor 
License Ordinance (N. W. T.), 1891-1892, for the enforcement of penalties 
thereunder. Ri. ve Wilson 894), 1 CG. GC. C., 132. 

Notwithstanding sections 707 and 708 of the Cr. Code, where a prose- 
cution for an offence under the Canada Temperance Act is to be proceed- 
ed with before two justices of the peace, the information must be laid 
before two justices. Ex parte White (1897), 3 C. C. C., 94. 

Both justices must concur in directing the issue of the summons, but 

r 
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it is not necessary that the information or the summons issued thereon 


should be signed by more than one of such justices. R. v. Ettinger (1899), 
SUC, WC nCee ese. 


See also Lacerte v. Pepin (1896), R. J. Q., 10 S: C., 542; Thorpe v. 


Resume 1 Q. B. D., 159; Champagne v. Simard (1895), R. J. Q., 


Where a single justice of the peace -has authority to try a charge he 
may ask other justices to sit with him and a conviction made by all of 
them jointly is valid. R. vy. Leconte (906); ld "ON CeO 4 


708. One justice may do all acts before hearing.—Any 
one justice may receive the information or complaint, and grant 
a summons or warrant thereon, and issue his summons or war- 
rant to compel the attendance of any witnesses for either party, 
and do all other acts and matters necessary preliminary to the 
hearing, even if by the statute in that behalf it is provided that 
the information or complaint shall be heard and determined by 
two or more justices. 

2. And after hearing.—After a case has been heard and de- 
termined one justice may issue all warrants of distress or com- 
mitment thereon. 

3. Need not be same justice.—It shall not be necessary for 
the justice who acts before or after the hearing to be the justice 
or one of the justices by whom the case is to be or has been heard 
and determined. 

4, Justices must be present together when acting.—If it 
is required by any Act or law that an information or complaint 
shall be heard and determined by two or more justices, or that a 
conviction or order shall be made by two or more justices, such 
justices shall be present and acting together during the whole of 
the hearing and determination of the case. 55-56 V., c. 29, s, 842. 

See note to preceding section. 


709. Title to lands coming into question.—No justice 
shall hear and determine any case of assault or battery, in which 
any question arises as to the title to any lands, tenements, here- 
ditaments, or any interest therein or accruing therefrom, or as to 
any bankruptcy or insolvency, or any execution under the process 
of any court of justice, 55-56 V., c. 29, 8, 842. 


INFORMATION AND COMPLAINT. 


710. When complaint need not be in writing.—It shall 
not be necessary that any complaint upon which a justice may 
make an order for the payment of money or otherwise shall be in 
writing, unless it is so required by the particular Act or law upon 
which such complaint is founded. 
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2. Or under oath—Every complaint upon which a justice 1s 
authorized by law to make an order, and every information for 
any offence or act punishable on summary conviction, may, unless 
it is by this Part or by some particular Act or law otherwise pro- 
vided, be made or had without any oath or affirmation as to the 
truth thereof. 

3. For one offence or matter.—Every complaint shall be for 
one matter of complaint only, and not for two or more matters of 
complaint, and every information shall be for one offence only, 
and not for two or more offences. 

4. May be laid by agent.—Every complaint or information 
may be laid or made by the complainant or informant in person, 
or by his counsel or attorney or other person authorized in that 
behalf. 55-56 V., c. 29 's. 845. 


If a magistrate’s summons is issued on an information purporting to 
have been sworn at a specified time and place, and the defendant appears 
thereon and pleads to the charge, the proceedings will not be quashed on 
certiorari because it is afterwards shewn that the information was not in 
fact sworn at such time and place. Ex parte Sonier (1896), 2 C. C. C., 121. 

Held that when a person is before justices who have jurisdiction to try 
the case, they need not inquire how he came there, but may try it. R. v. 
Hughes (1879), 4 Q. B. D., 614. 

The warrant of a magistrate is only prima facie evidence of the fact 
recited therein that an information on oath and in writing had been laid. 
Krielo va, Bersuson (865), 15 U. .C. Cy Ps ab84. 

A complaint or information is essential as the foundation of summary 
proceedings, and without it the justice is not authorized in intermeddling, 
except where he is empowered by statute to convict on view. Paley on 
Wonvwichlonew (the ed.sicdek Vee BOLtOns Is One. 66 

A charge of stealing “in or from’’ a building is for one offence only. 
ee Vaswhite (90l) 45 C2 CC. C., 4380. 

If objection is taken before the magistrate all but one charge should be 
ere ae Neue evidence heard as to that one only. R. y. Alward (1894), 
pe Ol W,, 519. 

Held that the disclosure of two offences in the information and evidence 
taken in reference to both at the trial did not invalidate the conviction for 
a single offence. R. v. Hazen (1893), 20 Ont. A. R., 633. 

A conviction for keeping a house of ill-fame on a date named, ‘‘and 
on other days and times before that day,’’ is sufficiently certain as to 
time and does not constitute a charge of a distinct offence upon each of 
those days. R. v. Williams (1876), 37 U. C. Q. B., 540. 

A conviction for using profane language on a public street is invalid 
unless the words complained of are therein set out. R. v. Smith (1899), 
Sul Nets dl adap: ig ke 

A conviction for a second offence under the Canada Temperance Act 
must show that a second offence was committed after the information 
had been laid for the first offence. Ex parte Leblanc (1895), 1 C. C. C., 12. 

On a proceeding by summons in the nature of a criminal prosecution 
under the Ontario Election Act, sec. 188, all corrupt practices charged as 
having been committed by the accused in respect of the same election may 
be tried together and included in the one judgment of conviction. Re 
Cross. (1900), 4. C. C... GC. 173. 
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Upon a summary hearing of a charge punishable on summary convic- 


tion, if the information charges more than one offence all but one should 
be struck out upon objection taken. 


_ Where the objection so taken by the defendant was overruled and 
evidence was taken upon the several charges until the conclusion of the 
prosecutors’ case when all but one were abandoned, a conviction. upon 


ay A Ne and should be quashed on appeal. R. y. Austin (1905), 


See also R. v. Lizotte (1905), 10 C. C. C., 316; Ex parte Coffon (1905), 
li C. C. C., 48; Ex parte Grundy C1906). 12 CeO) O22 665! 


SUMMONS AND WARRANT. 


711. Compelling appearance.—Proviso.—Copy of war- 
rant to be served.—The Provisions of Parts XIIi- and XIV relat- 
ing to compelling the appearance of the accused before the just- 
ice receiving an information for an indictable offence and the 
provisions respecting the attendance of witnesses on a preliminary 
inquiry and the taking of evidence therecn, shall, so far as the 
same are applicable, except as varied by the sections immediately 
following, apply to any hearing under the provisions of this Part: 
Provided that whenever a warrant is issued in the first instance 
against a person charged with an offence punishable under the 
provisions of this Part, the justice issuing it shall furnish a copy 
or copies thereof, and cause a copy to be served on the person ar- 
rested at the time of such arrest. 

2. Summons necessary when.—Nothing herein containerl 
shall oblige any justice to issue any summons to procure the at- 
tendance of a person charged with an offence by informaticn laid 
before such justice whenever the zpplication for any order may, by 
law, be made ex parte. 55-56 V., c. 29, s. 843. 

7 al 

In an Ontario case it was held that by virtue of the provisions of this 
section and of section 676 a judge of the High Court or a County Court 
judge may order a subpoena to issue to witnesses in another province to- 
compel their attendance upon an appeal to the General Sessions from the 
action of justices of the peace. R. v. Gillespie (1894), 16 Ont. P. R., 155. 

Service of a summons to appear before a magistrate to answer a charge 
of having committed an offence punishable by summary conviction is not 
validly made although left with the defendant’s wife at his usual place 
of abode,:if the defendant was then absent from Canada and remained away 
until after the hearing, and the magistrate in such a case acquires no 
jurisdiction over the person of the defendant, and a conviction made in the 
defendant’s absence upon such service will be quashed. Ex parte Donovan 
(1894), 3° C. C. C., 286. P 

See also Ex parte Doherty (1894), 32 N. B. R., 375. > 

The fixing of an inconvenient place for hearing is improper but within 
the jurisdiction of the Justice of the Peace and therefore not reviewable 
on motion for prohibition. R. v. Chipman (1897), 1 C. GC. C., 8&1. 

lf a magistrate’s summons is issued on an information purporting to 
have been sworn at a specified time and place, and the defendant appears 
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thereon and pleads to the charge, the proceedings will not be quashed 
on certiorari because it is afterwards shewn that the information was not 


in fact sworn at such time and place. Ex parte Sonier (1896), 2 C. C. 
Oar is ‘ 


It is discretionary with the magistrate to issue either a summons or a 


warrant as he might deem best. .R. v. McGregor (1895), 2 C. C. C., at p. 
413. 


A person who appears in. answer to a summons, and takes his trial 
and his chance of acquittal, is considered as having waived any objection 
COs Lue SUMMON eR. v. Hazen! (isos), 2050nt, Aw Reg 623: 


A summons mav be issned pon an information before a Justice of the 
Peace for an offence punishable on summary conviction, although the in- 
formation has not been sworn; but before a warrant can be issued to 
compel the attendance of the accused, there .must be an information in 
Wie Vang. UIMGer loath. — R. Ve, MeDonald, (896), <3: C. Ca. Ci. 287. 


A magistrate kas no jurisdiction to issue. a warrant of arrest in the 
first instance in proceedings under the Summarv Convictions clauses of 


the Code upon an information pledging the informant’s suspicions and be- 
lief} but net stating the grourds.thereter. w'thout first examining the infor- 
mant or his witnesses as to the grounds of suspicion. 


Where the attendance of the accused before the magistrate has been 


compelled by his illegal arrest upon a warrant issued without jurisdiction, 
and obiect'on is taken- on the heeringe but oaverruled, the summary 


conviction will be quashed. Ex parte Grundy (1906), 12 C. C. C., 65. 


712. Backing warrants.—The provisions of section six hun- 
dred and sixty-two relating to the endorsement of warrants shail 
apply to the case of any warrant issued under the provisions of 
this Part against the accused, whether before or after conviction, 
and whether for the apprehension or imprisonment of any such 
person. 55-56 V., c. 29, s. 844. 


713. Summons for witness out of jurisdiction —A sum- 
mons may be issued to procure the attendance, on the hearing of 
any charge under the provisions of this Part of a witness who re- 
sides out of the jurisdiction of the justice before whom such 
charge is to ‘be heard. 

2. Summons and warrant served by peace officer.—lHvery 
such summons and every warrant issued to procure the attendance 
of a witness, whether in consequence of refusal by such witness 
to appear in obedience to a summons or otherwise, may he respect- 
ively served and executed by the constable or other peace officer 
to whom the same is delivered or by any other person, as well be- 
yond as within the territorial division of the justice who issued 
the.same,, 55-560. Vi~ e: 129, s5:848. 


No warrant or other process can be issued on a Sunday for offences 
punishable only on Summary conviction. R. v. Winsor (1866), L. R., 1 Q. 
Be, 289; 
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714. Hearing in open court.—The room or place in which 
the justice sits to hear and try any complaint or information shall 
be deemed an open and public court, to which the public generally 
may have access so far as the same can conveniently contain 
them. 55-56 V., c, 29, s. 849. 


See sections 644 and 645 as to exclusion of public from court room. 


715. Counsel for defendant.—The person against whom the 
complaint is made or information laid shall be admitted to make 
his full answer and defence thereto, and to have the witnesses 
examined and cross-examined by counsel, solicitor or agent on his 
behalf. 


2. Or for complainant or informant.—Every complainant 
or informant in any such case shall be at liberty to conduct the 
complaint or information, and to have the witnesses examined 
and cross-examined, by counsel or attorney on his behalf. 55-56 
Were Gie 29,18... 500, 


The accused is not denied the right to make ‘‘full answer and defence’’ 
to the charge by reason of the magistrate having stated, after hearing the 
evidence for the prosecution, that a denial on oath by the accused would 
not alter his opinion as to her guilt. R. v. McGregor (1895); 2 C..C. C., 
410. 

Where the presiding magistrate is called as a witness for the defence 
but refuses to be sworn, a Summary conviction made without his evidence 
should not be quashed unless it is shown that the request to have the 
magistrate called as a witness was made in good faith by the defence, 
that the magistrate could give material evidence and that the accused 
was therefore prejudiced. Ex parte Flannagan (1897), 2 C. C. C., 518. 

A refusal to examine witnesses for the defence and to permit a cross- 
examination of the witnesses for the prosecution, is a clear mis-carriage 
of justice, and a clear excess of jurisdiction which invalidates the convic- 
tion.) . Rav. Sproule (1887); 14:0. Ricat p.. 384. 

See also Ry *v. -Holland, (1875), 937 Us -C...@:) Ba 2145) RR. v..- Washington 
CSS Ae46 Us - ClO Bye ate. 233. 

Where it is desired on behalf of the defence to show that a magistrate 
has an interest in the prosecution, the accused is entitled to call the 
magistrate as a witness; and if the latter refuses to be Sworn, and the 
associate magistrate refuses to use his authority to compel him to be 
sworn, the defendant is thereby denied the right of making a ‘“‘full answer 
and defence.’’ R. v. Sproule (1887), 14 O. R., 375 

But see R. v. Brown (1888), 16 O. R., 375. 

Where in summary proceedings it is desired to call the presiding magis- 
trate as a witness, the application should be supported by an affidavit 
stating not only that the magistrate is a necessary and material witness, 
and that the application is made in good faith, but disclosing specifically 
what the ain eee to prove by the magistrate’ s testimony. Ex parte 
Hebert (1898), CaLCeekos. 
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_ %16. Evidence to be on oath.—Every witness at any hear- 
ing shall be examined upon oath or affirmation, by the justice be- 
ne whom such witness appears for the purpose of being exam- 
ined. . 

2. Commission to take evidence outside of Canada in cer-= 
tain cases.—Proviso.—A judse of any superior or county court 
may appoint a commissioner or commissioners to take the evi- 
dence upon oath of any person who resides out of Canada and is 
stated to be able to give material information relating to an of- 
fence for which a prosecution is pending under this Part, or re- 
lating to any person accused of such offence, in the circumstances 
and in the manner, mutatis mutandis, in which he might do so 
under section nine hundred and ninety-seven; and all the pro- 
visions of the said section, in respect of matters arising there- 
under, shall apply mutatis mutandis to matters arising under this 
section: Provided that no such appointment shall be made with- 
out the consent of the Attorney General. 55-56 V., c. 29, s. 851; 
Sbtbs WV ee, DA Sek: 


71'7. Prosecutor need not prove negative.—lIf the informa-~ 
tion or complaint in any case negatives any exemption, excep- 
tion, proviso or condition in the statute on which the same is 
founded it shall not be necessary for the prosecutor or complain- 
ant to prove such negative, but the defendant may prove the af- 
firmative thereof in his defence if he wishes to avail himself of 
the same, 55-56 V., c. 29, s. 852. 


In prosecutions under liquor license laws magistrates have not the 
right, when the formal existing license is produced, to go behind it for 
the purpose of enquiring, not into the simple issue “Is the defendant 
licensed or unlicensed?’? but whether certain preliminary requisites have 
or have not been complied with before the license produced had been 
given to the tavernkeever. Where. therefore, a certificate had b2en grant- 
ed and a license issued for the sale of spirituous liquors under a by-law 
which was subsequently quashed, it was reld that such quashing did not 
nullify the license so as to support a conviction for selling liquors without 
ineenses “Rav. staitord, (1872),. 22-0. C2 C, Pe 277: 

Where the defence to a summary prosecution for selling liquor with- 
out a license is that the accused was entitled to do so under a statutory 
exception respecting registered druggists, and by statute the onus is ex- 
pressly cast on the accused to prove himself within the exception, and 
provision made for proving the register by the production of a printed 
copy thereof, the viva voce testimony of the accused that he is a duly re- 
gistered druggist is not competent evidence of the fact, and tne magis- 
trate may disregard the same, although no objection was taken to the ad- 
mission of such testimony. R. vy. Herrell (1899), 3 CG. C.-U., 16. 

The existence of an exception nominated in the description of an of- 
fence created by statute must be negatived in order to maintain the charge; 
but if a statute creates an offence in general, with an exception by way 
of proviso in favor of certain persons or circumstances, the onus is on 
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the accused to plead and prove himself within the proviso. , : 8s 
Gerneee cur eee p Ww e proviso. R. y. Strauss 

There is a manifest distinction between a proviso and an exception. If 
an exception occurs in the description of the offence in the statute, the ex- 
ception must be negatived, or the party will not be brought within’ the 
description. But if the exception comes by way of proviso, and does not 
alter the offence, but merely states what persons are to take advantage 
of it, then the defence must be specially pleaded, or may be given in 
evidence under the general issue according to circumstances. Simpson 
v. Ready (1844), 12 M. & W., 736 at p. 739. 


718. Non-appearance of accused.—Ex parte hearing.— 
Warrant to precure attendance of aceused.—In case the ac- 
cused does not appeer at the time and place appointed by any 
summons issued by a justice on information before him of the 
commission of an offence punishable on summary conviction, then, 
if it appears to the satisfaction of the justice that the summons 
was duly served a reasonable time before the time appointed for 
appearance, such justice may proceed ex parte to hear and de- 
termine the case in the absence of the defendant, as fully and 
effectually, to all intents and purposes, as if the defendant had 
personally appeared in obedience to such summons, or the just- 
ice may, if he thinks fit, issue his warrant as provided by sections 
six hundred and fifty-nine and six hundred and sixty and ad- 
journ the hearing of the complaint or information until the de- 
fendant is apprehended. 55-56 V., c. 29, s. 853; 56 V., c 32, s. 1. 


This section authorizing a magistrate to determine the case in the de- 
fendant’s absence on his default in appearance, must be restricted to the 
particular charge in the original information and cannot cover a distinct 
offence.’ Ex parte Doherty: (1895)... 1. C. ©. Cs, 84. 

Service of a summons to appear before a magistrate to answer a charge 
of having committed an offence punishable by summary conviction is not 
validly made although left with the defendant’s wife at his usual place 
of abode, if the defendant was then absent from Canada and remained 
away until after the hearing. Ex parte Donovan (1894), 3.C.-C. C., 286. 

Notice of a summons by justices under the Summary Convictions 
clauses of the Code may be given to a corporation in a manner similar 
to a notice of indictment under Code sec. 918. R. v. Toronto Railway Co 
(T8938) 22aC.2C. C5 47a. 

The hearing before a justice trying a person for an offence punishable 
on summary conviction may be adjourned from time to time, although the 
accused be not present, provided the adjournments are made in the ovre- 
re ea aad aie of his solicitor or agent. Proctor v. Parker (1899), 3 

See also Ex parte Woodstock Electric Co. (1898), 4 C. C. C., 107. 


719. Non-appearance of prosecutor.—Dismissal or ad-= 
journment.—lIf, upon the day and at the place so appointed, the 
defendant appears volutarily in obedience to the summons in 
that behalf served upon him, or is brought before the justice by 


Ne ae a ee 
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virtue of a warrant, then, if the complainant or informant, havy- 
ing had due notice, does not appear by himself, his counsel, so- 
licitor or agent, the justice shall dismiss the complaint or in- 
formation unless he thinks proper to adjourn the hearing of the 
same until some other day upon such terms as he thinks fit. 55- 
BOVE Co 29 S765, 


720. Proceedings when both parties appear.—If both 
parties appear, either personally or by their respective counsel, 
solicitors or agents, before the justice who is to hear and deter- 
mine the complaint or information such justice shall proceed to 
hear and determine the same. 55-56 V., c. 29, 3. 855. 


The defendant’s appearance by counsel upon the return of a magistrate’s 
Summons is a waiver of any irregularity in respect of the service not 
having been effected by a peace officer, although counsel objects on that 


a the hearing being proceeded with. R. v. Doherty (1899), 8 C. 
. -» JUOd. 


>. 

On the return of a summons in a summary proceeding before justices 
of the peace, the person summoned must wait a reasonable time after the 
hour named in the summons, when the justices are at that hour engaged 
in other official business: R. v. Wipper (1901), 5 C. C. C., 17. 


721. Arraignment of accused.—If the defendant is person- 
ally present at the hearing the substance of the information or 
complaint shall be stated to him, and he shall be asked if he has 
any cause to show why he should not be convicted. or why an 
order should not be made against him, as the case may be, 

2. Conviction or order if charge admitted.—If the defend- 
ant thereupon admits the truth of the information or complaint, 
and shows no sufficient cause why he should not be convicted, or 
why- an order should not be made against him, as the case may 
be, the justice present at the hearing shall convict him or make 
an order against him accordingly. 

3. If charge not admitted.—If the defendant does not ad- 
mit the truth of the information or complaint, the justice shall 
proceed to inquire into the charge and for the purposes of such 
inquiry shall take the evidence of witnesses both for the com- 
plainant and accused in the manner provided by Part XIV. in the 
case of a preliminary inquiry. 

4. Evidence in reply.—The prosecutor or complainant is not 
entitled to give evidence in reply if the defendant has not ad- 
duced any evidence other than as to his general character. 

5. Witmess need not sign.—In a hearing wnder this. Part the 
witnesses need not sign their depositions. 55-56 V., c. 29, s. 856. 


When an accused person is Summoned to appear before a justice of 
the peace having jurisdiction to conduct the proceedings without associate 
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justices, other justices of the peace are not entitled to interfere in the 
preliminary enquiry or summary trial, or to be associated with the sum- 
Chae ee except at the latter’s request. R. v. McRae (1897), 2 C. 


in matters of summary conviction falling under the Criminal Code the 
depositions must be taken in writing, otherwise the conviction will be 
quashed. The irregularity is not a mere defect of form and is not cured 
by sec. 1129. Re Lacroix (1907), 12 C. CG. C., 297. 


722. Adjournment.—Before or during the hearing of any 
information or complaint the justice may, in his discretion ad- 
journ the hearing of the same to a certain time or place to be 
then appointed and stated in the presence and hearing of the 
party or parties, or of their respective counsel solicitors or 
agents then present, but no such adjournment shall be for more 
than eight days. : 

2. Hearing at time to which adjourned.—lIf, at the time 
and place to which the hearing or further hearing is adjourned, 
either or both of the parties do not appear, personally or by his 
or their counsels, solicitors or agents respectively, before the just- 
ice or such other justices as shall then be there, the justice who 
is then there may proceed to the hearing or further hearing as if 
the party or parties were present. 

3. Prosecutor not appearing.—If the prosecutor or com- 
plainant does not appear the justice may dismiss the information, 
with or without costs as to him seems fit. 

4. Defendant may go at large, be committed or put un- 
der recognizance.—Whenever any justice adjourns the hearing 
of any case he may suffer the defendant to go at large or may 
commit him to the common gaol or other prison within the terri- 
torial division for which such justice is then acting, or to such 
other safe custody as such justice thinks fit, or may discharge the 
defendant upon his recognizance, with or without sureties at the 
discretion of such justice, conditioned for his appearance at the 
time and place to which such hearing or further hearing is ad- 
journed. 

5. In event of non-appearance warrant may issue.— 
Whenever any defendant who is discharged upon recognizance, 
or allowed to go at large, does not appear at the time mentioned 
in the recognizance or to which the hearing or further hearing 
is adjourned the justice may issue his warrant for his apprehen- 
sion, 55-56 V. ¢. 29. s. 857. 


A magistrate exceeds his jurisdiction if he hears one of the parties, 
and then pronounces sentence on a day to which the cause has not been 
adjourned in the manner provided by Ithis section. Therrien v. McEachren 
(1897) FR de Qi auS.1C.. 287. apa 

When the hearing of a case before a justice is adjourned, the justice 
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is not bound to commence the trial at the hour to which adjournment was 
made, but may postpone the hearing until some later time in the day; 
nor is the justice bound to be at the place of hearing continuously from 
the hour to which the adjournment was made until the commencement of 
the hearing. Ex parte Card (1896), 34 N. B. R., 11. 

The provision that no adjournment shall be. for more than. “eight days 
is matter of procedure, and may be waived, and a defendant who con- 
sents to an adjournment for more than eight days cannot afterwards com- 
plain in that respect. R. v. Hazen (1893), 20 Ont. A. R., 633. 

A contrary decision was given in R. v. French (1887), Hie Oars 
Af But this decision was disapproved in R. v. Hefferman (1887), 13 O. R, 


Where a justice, who had reserved judgment at the conclusion of the 
hearing without adjourning to any named time, subsequently gave judg- 
ment without any notice to the accused, although later in the same day 
he wrote to the solicitors of the accused stating that he had found him 
guilty, he thereby exceeded his jurisdiction, and the conviction was quash- 
Ce why AriteChellN (i897): 17m Corina ha. 952: 


see also R. v. Hall (887), 12 Ont, Pikes 142-3 Re ven Monsen (sol) te 
Carligel., 73423 

An adjournment sine die of summary proceedings before a magistrate 
for the purpose of delivering judgment is illegal, and a conviction thereafter 
made by the magistrate, in the absence of the accused, is void for want of 
HUInIsdictioniewiy. ve Quinn Gsst). 2 Cr) OC. .Co. 153: 

The eight days should:.be computed from and exclusive of the dav of 
the adjournment. Williams v. Burgess (1840), 12 A. & E., 

A conviction in the form prescribed by the Criminal Code is not bad 
because it also contains recitals showing certain adjournments of the hear- 
ing before the justice but not showing that no adjournment had been made 
for a longer period than the eight days allowed by this section, although 
more than three months had elapsed from the commencement to the end 
of the proceedings. Proctor v. Parker (1899), 3 C. C. C., 374. 

The intent of this section is not to prevent more than one adjournment. 
Messenger v. Parker (1885), 18 N. S. R., 237 at p. 242. 

An adjournment of the hearing of a complaint under the summary con- 
victions clauses cannot be made by the clerk of the court in the absence 
of the magistrate to a date more than eight days after that when the last 


adjournment of the case was ordered by the magistrate. Pare vy. Recorder 
of Montreal (905), 10 C. GCG. C., 295. 


DEFECTS AND OBJECTIONS. 


723. Proceedings not objectionable on certain grounds. 
—No information, complaint, warrant, conviction or other pro- 
ceeding under this Part shall be deemed objectionable or insuf- 
ficient on any of the following grounds, that is to say,— 

(a) that it does not contain “the name of the persorm injured, 
or intended or attempted to be injured; or, 


(b) that it does not state who is the owner of any property 
therein mentioned; or, 


(c) that it does not specify the means by which the offence 
was committed; or, 


(d) that it does not name or describe with precision any per- 
son or thing. 


« 
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2. Particulars may be ordered.—The justice may, if satis- 
fied that it is necessary for a fair trial, order that a particular, 
further describing such means, person, place or thing, be fur- 
nished by the prosecutor. 

3. Deseription of offence in words of Act.—The descrip- 
tion of any offence in the words of the Act or any order, by-law, 
regulation or other document creating the offence, or any sim- 
ilar words, shall be sufficient in law. 63-64 V., c. 46 s. 3. 


The accused was prosecuted kefore justices of the peace ‘for selling 
intoxicating liquors in a quantity less than two gallons in contravention 
of the defendant’s license.’’ It was held that the omission in the complaint 
of a description of the license referred to, and of a statement of the quan- 
tity actually sold, was at most a mere irregularity which might be cured 
by amendment in the original court, or might be remedied, if it resulted 
in failure of justice, in the Superior Court, by means of certiorari, but 
that it afforded no ground for prohibition to issue. Laliberte vy. Fortin 
(isis) etd. WO). . 2, 0@- Ss aiho. 

A person who is charged under a wrong name, and who pleads with- 
out objection to same, is not entitled after conviction to be released under 
a writ of habeas corpus on the ground that she is not the person against 
whom tthe commitment was issued. The proper time to take objection to 
a wrong name under which an accused is charged is before pleading to 
the charge, at which time the mistake may be corrected by an amend- 
ment. Ex parte Corrigan, (1899); 2 ©. GC. G., 591. 

See also Champagne v. Simard (1895), Gh. okt, Qik Wi eer Ca ae a Ree Ve 
Hazen (1893). 200nt. An ik. © boocs Reva Alward (1894), 25 0. tae aes) 


724. Variance or defect.—No obiection shall be allowed to 
any information, complaint, summons or warrant for any alicged 
defect therein, in substance or in form, cr for any variance be- 
tween such information, complaint, summons or warrant and the 
evidence adducéd on the part of the informant or complainant at 
the hearing of such information or complaint. 

2. Not material, as to time when.—Any variance between 
the information for any offence or act punishable on summary 
conviction and the evidence adduced in zupport thereof as to the 
time at which such offence or act is alleged to have been com- 
mitted, shall not be deemed material if it is proved that such in- 
formation was, in fact, Jaid within the time limited by law for 
laying the same. 

3, Not material, as to place where.—Any variance between 
the information and the evidence adduced in supvport thereof, as. 
to the place in which the offence or act is alleged to have been 
committed, shall not be deemed material if the offence or act is 
proved to have been committed within the ivyisdiction of the 
justice by whom the information is heard and determined. 

4, If misleading, adjournment.—If any such variance, or 
any other variance between the information, complaint, summons 
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or warrant, and the evidence adduced in support thereof, appears 
to the justice present and acting at the hearing to be such that 
the defendant has been thereby deceived or misled, the justice 
may, upon such terms as he thinks fit, adjourn the hearing of the 
case to some future day. 55-56 V., c. 29, s. 847. 


A magistrate hearing a charge for a second offence cannot, in the ab- 
sence of the defendant or his solicitor, and without notice to them, hear 
a ee ‘to amend the summons by changing the date of the previous 
convictio Rei Ve Grant (893 S4v6e An? Je via 


iter | to amend a clerical error a a sworn complaint may be granted 
at the hearing, even after the evidence for the prosecution has beeo con- 
cluded.. Bell v. Parent (1908), 7 C. ©. C., 465. 


725. Proceedings not objectionable on certain other 
grounds.—No information, summons, conviction. order or other 
proces'ding, shall be held to charge two offences, or shall be held 
to be uncertain on account of its stating the offence to have been 
committed in different modes. or in respect of one or other of 
several articles, either conjunctively or disjunctively, for example, 
in charging an offence under section five hundred and thirty-three 
it may be alleged that ‘the defendant unlawfully did cut. break, 
root up and otherwise destroy or damage a tree, sapling or shrub’; 
and it shall not be necessary to define more particularly the na- 
ure of the act done, or to state whther such act was done in 
respect of a tree, or a Sapling, or a shrub. 55-56 V., c. 29, s. 907. 


A charge of stealing ‘“‘in or from’ a building is for one offence only. 
R. Vv; White -G901), 42 C.-C. sC;,, 430: 

A summary conviction for unlawfully distilling spirits and making or 
fermenting beer without a revenue license is not void as charging two of- 
fences, but is to be held to charge only one offence by virtue of Code sec. 
12d. R. v. McDonald (1898), 6 C. C. 


Li 


ADJUDICATION. 


726. Convict, make order, or dismiss.—The justice, having 
heard what each party has to say. and the witnesses and evi- 
dence adduced shall consider the whole matter. and. unless other- 
wise provided, determine the same and convict or make an order 
against the defendant. or dismiss the information or complaint, 
as the case may be. 55-56 V., c..29, Ss. 858. 


Magistrates have no jurisdiction upon the hearing on an information 
charging the accused with having committed an indictable offence, to 
summarily convict him of a lesser offence with which he is not charged. 
R. v. Mines (1894), 25 O. ‘R., 577. 

See also: R: v. Timson (1870), L. R., 5 HEx., 257. 

If a city recorder refuses to pronounce judgment in a case which has 
been heard before him and in which he has not in law any discretion about 
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suspending judgment, he can be compelled to do so by mandamus. Four- 
nier v. DeMontigny (1896), R. J. @., 2S. C., 495. 

See also Lacerte v. Pepin (1896), R. J. Q., 10 S. C., 542. 

An adjournment sine die of Summary proceedings before a magis- 
trate for the purpose of delivering judgment is illegal, and a conviction 
thereafter made by the magistrate, in the absence of the accused, is void 
for want.of jurisdiction. R. vy. Quinn (1897), 2 C. C. C., 153 

Where evidence on a preliminary enquiry is commenced before one 
justice of the peace and finished before two justices, a committal by the 
ae ee reap unless both have heard all the evidence. Re Munn (1899), 

See also Re Guerin (1888), 16 Cox C. C., 596. 

After the evidence has been heard in summary proceedings the justice 
is not bound either to convict or discharge the defendant; he may allow the 
prosecutor to withdraw the charge. Ex parte Wyman (1899), 5 C. C. C., 58. 


727. Memo. of conviction or order.—Forms.—If the just- 
ice convicts or makes an order against the defendant, a minute 
or memorandum thereof may then be made, for which no fee 
shall be paid, and the conviction or order in such case, shall 
afterwards be drawn up by the justice on parchment or on paper, 
under his hand and seal, in such one of the forms of conviction 
or of orders from 31 to 36 inclusive as is applicable to the case, 
or to the like effect. 55-56 V., c. 29, s. 859. 


The precept of a warrant of commitment must conform «strictly to the 
directions of the statute which authorizes imprisonment, with respect to 
the conditions upon which a prisoner can obtain his discharge before the 
expiration of the term to which he has been condemned. When the 
statement in question states that a person who is condemned to a term 
of imprisonment in default of the payment of a fine and costs, can obtain 
his discharge before the expiration of such term upon the payment of the 
fine, it is illegal to require in addition the payment of the costs of the 
prosecution and charges of his conveyance to prison. In such case the 
warrant of commitment is bad and illegal, not only as regards the part 
in which such costs and charges are mentioned, but in whole, and must 
be eee Ex parte Lou Kai Long alias Long Wing (1897), R. J. Q., 
(GS Bly PEALE 


See also Prevost v. Leclerc (1898), 1 Quebec P. R., 230. 

A summary conviction by a magistrate in respect of a charge in which 
he has jurisdiction only upon the consent of the accused to a summary 
trial, is not invalid -merely because it omits to state that the accused so 
arse Ty if in fact the consent was given. R. v. Burtress (1900), 3 C. 
Cc. C 


See also R. v. Crowell (1897), 2 C. C. C., 

Upon an application for the discharge per custody of the eee 
upon the ground that no offence was disclosed, by the warrant of commit- 
ment, which simply stated that the accused “did steal a certain wagon, 
etc., without alleging the absence of colour of right, and without laying 
in any person the property in the wagon, it was held that the warrant 
contained a sufficiently definite statement of the alleged crime. R. v. 
Leet (1900),, 20 L. C. T., 46. 


A conviction in due form will not be quashed because it is founded 
upon a minute of adjudication which does not disclose an offence in law, 
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a ot A eerie per perusal of the depositions that the offence 
; ormal conviction was d i itted: CR. v. 
Whiffin (1900), 4.C. C. G, 141, made was in fact committed. R. v 


728. Disposal of penalties when joint offenders.— When 
several persons join in the commission of the same offence, and 
upon conviction thereof each is adjudged to pay a penalty which 
includes the value of the property or the amount of the injury 
done, no further sum shall be paid to the person aggrieved than 
such amount or value and costs, if any, and the residue of the 
penalties imposed shall be applied in the same manner as other 
penalties imposed by a justice are directed to be applied. 55-56 
Visas C620 ot: 860, oO 


729. First conviction in certain .cases.—Discharge (on 
payment of damages and costs.—Whenever any person is 
summarily convicted before a justice of any offence against Part 
VI., or Part VII., except section four hundred and nine and sec- 
tions four hundred and sixty-six to five hundred and eight in- 
clusive, or against Part VIII., except sections five hundred and 
forty-two to five hundred and forty-five inclusive, and it is a first 
conviction, the justice may, if he thinks fit, discharge the offend- 
er from his conviction upon his making such satisfaction to the 
person aggrieved, for damages and costs, or either of them, as are 
ascertained by the justice. 55-56 V., c. 29, s. 861. 


730. Order of dismissal._—Certificate of dismissal.— 
Form.—lIf the justice dismisses the information or complaint, he 
may, when required so to do, make an order of dismissal in form 
37, and he shall give the defendant a certificate in form 38 which, 
upon being afterwards produced, shall, without further proof, bea 
bar to any subsequent information or complaint for the same 
matter against the same defendant. 55-56 V., c. 29, s. 862. 


It has been decided in England, under a somewhat similar statute, 
that when a person accused of any charge has been summarily tried by a 
magistrate or justice, and the charge has been dismissed, the person so 
accused is entitled ex debito justitiae, to a certificate of disminal. Han- 
cock vy. Somes (1859), 1 E. & H., 795; Costar v. Hetherington (1859) 1, E. 
& E., 802. 

But the certificate should only be given when the case has been fully 
heard on its merits; if it is granted in a case in which the charge has 
been withdrawn before the hearing it will not be a bar to later proceed- 
ings on account of the same offence. Reed v. Nuit (1890), L. R., 24 Q. 
Be D., 669. : 


731 Minute of order to be served.—Whenever, by any 
Act or law, authority is given to commit a person to prison, or to 
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levy any sum upon his goods or chattels by distress, for not obey- 
ing an order of a justice, the defendant shall be served with a 
copy of the minute of the order before any warrant of commit- 
ment or of distress is issued in that behalt. 

2. No.part of warrant.—The. order or minrte~ shall not 


form any part of the warrant of commitment or of distress. 55- 
56 V., ¢. 29. s. 863. 


A warrant of commitment is bad if it simply directs the gaoler to 
“imprison’’ the defendant for the stated time, without specifying the place 
of imprisonment. : 

The description of the place of imprisonment in a warrant of commit- 
ment is sufficient if the prison be described by ‘its situation or some other 
definite description. Re King (1901), 4 CG. C. C., 426. 

See also; R. vy... Doherty (899); 2.6. Gi °C. 50s. 


732. Assault.—Whenever any person is charged with com- 
mon assault any justice may summarily hear and determine the 
charge. 

2. Duty when more than common assault.—li the justice 
finds the assauit complained of to have been accompanied by an 
attempt to commit some other indictable offence, or is of opinion 
that the same is, from any other circumstance, a fit subject for 
prosecution by indictment, he shalll abstain from any adjudication 
thereupon, and shall deal with the case in all respects in the same 
manner as if he had no authority finally to hear and determine 
the same. 63-64 V., c. 46, Ss. 3. 


Code sec. 1142, limiting the time within which an information can be 
jaid in the case of any offence punishable on summary conviction, applies 
only to proceedings under the summary conviction clauses of the Code. 

An information may be laid and proceedings taken thereon for the 
prosecution by indictment of an indictable offence, although the case is 
one which might have been summarily tried by a justice had the infor- 
mation been laid within the six months’ limit provided by Code sec. 1142, 
and although that period had expired before the laying of the information. 

An indictment for rape includes the lesser charge of assault, and a 
verdict thereon of guilty of common assault is properly followed by a 
conviction although the information was laid more than six months after 
the offence was committed. R. v. Edwards (1898), 2 C. C. C., 96. 

No action of damages for assault lies in favour of the party aggrieved 
against an assault who has been convicted under this section and who has 
paid» the amount of the fine. Larin vy. Boyd (1904), 11 C. C. C., 74. 


es Dismissal cf complaint for assault.—lIf the justice, 
upon the hearing of any case of assault or battery upon the 
merits where the information is laid by or on behalf of the per- 
son aggrieved, under the last preceding section, deems the offence 
not. to be proved, or finds the assault or battery to have been 
justified, or so trifling as not to merit any punishment, he shall 
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dismiss the complaint and shall forthwith make out a certificate 
under his hand, stating the fact of such dismissal, and shall de- 


liver such certificate to the person against whom the complaint 
was preferred. 55-56 V., ¢. 29, s. 865. 5 


J 734. Release from further procecdings.—If ihe person 
gainst whom any such information has been laid, by or on be- 
half of the person aggrieved, obtains such certificate, or, having 
been convicted, pays the whole amount adjudged to be paid or 
suffers the imprisonment, or imprisonment with hard labour, 
awarded, he shall be releasd from all further or other procéed- 
ings, civil or criminal, for the same cause.. 55-56 V., c. 29, 8. 866. 


The question having been raised, it was held in an Ontario case that 
eections 733 and 734 are intra vires of the Federal Parliament. Flick v. 
Brispime (Leon eas .Oe oe 423° 

In an English case it was held that where an accused person was 
summarily convicted, but was neither fined nor imprisoned, such summary 
conviction was nevertheless a bar to any subsequent proceedings for the 
same offence by way of indictment. .R. v. Miles (1890), L. R., 24 Q. B. 
Dee 423% 

Where a person who was sued for damages for an assault pleaded a 
prior conviction for the same offence, and payment of the tine imposed by 
such conviction, it was held that such plea was bad, because it did not 
show that the earlier conviction was a result of a complaint made by or 
on behalf of the plaintiff in the civil proceeding. Ross v. McQuarrie 1894), 
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The mere fact that a person has been convicted and condemned to pay 
a fine is not a bar to subsequent civil proceedings for the same offence 
for which the conviction was made, it must also be shewn that the fine 
was paid... Abinoyitch. v. duegaiilt (1895),. R.-J. Q:, 8S: C.,.525: 

This section does not apply to bar a civil action for assault, after con- 
viction and payment of the fine, where such conviction is by a jury on a 
trial upon an indictment.| Clermont v. Lagacé (1897), 2 C. C. C.. 1. 

In the Province of Quebec it has been held that a person who, on the 
complaint of the person said to have been assaulted, has been arrested and 
summarily convicted, and has paid the whole amount of the fine imposed 
on him, is not liable to a civil action for damages for the same assault. 
HeanGelane vViesaranam (Obeor), at CO. GC. Ol, 437, 

But in Ontario, on the contrary, it has been held that a summary con- 
viction for assault occasioning bodily harm, and the payment of the fine 
imposed, do not constitute a bar to a civil action for damages for the as- - 
eault, Nevills v. Ballard’. (897). 1 C2 ©. .Gs, 434: 

On a charge of shooting and wounding with intent, the justices hold- 
ing a preliminary inquiry cannot, of their own motion. vary or reduce the 
charge to one of common assault and so acquire jurisdiction to adjudicate 
chereupon. 

A certificate of conviction by justices for common assault under those 
circumstances, and the payment of the fine imposed, do not bar a civil 

action by the injured party for damages against the wrong-doer. Miller 
Vemen a (ISOS), 02: One iC. - Cs, 5289: 

A conviction by a justice for an aggravated assault and the payment 
by the defendant of the fine imposed, does not form a bar to a civil pro- 


. 
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ceeding for the recovery of damages for the same offence. Grantillo v. 
Caporici (1899), R. J. Q., 16 S. C., 44. 
See also Peltier v. Martin, R. J. Q., 12 S. C., 488. 


- 


735. Costs on conviction or order.—In every case of a 
summary conviction, or of an order made by a justice, such just- 
ice may, in his discretion, award and order in and by the convic- 
tion or order that the defendant shall pay to the prosecutor or 
complainant such costs as to the Said justice seem reasonable in 
that behalf, and not inconsistent with the fees established by law 
to be taken on proceedings had by and before justices. 55-56 V., 
C2129. Ss SOT, 

The award of costs under a summary conviction should direct pay- 


ment thereof to the informant and not to the justice. R. v. Roche (1900), 
AAG Ci Cus 64: 


736. Costs on dismissal.—Whenever the justice, instead of 
convicting or making an order, dismisses the informat.on or com- 
plaint, he may, in his discretion, in and by his order or dis- 
missal, award and order that the prosecutor or complainant shall, 
pay to the defendant such costs as to the said justice seem rea- 
sonabie and consistent with law. 55-56 V., c. 29, s. 868. 


737. Recovery of costs with penalty.—The sums so al- 
lowed for costs shall, in all cases, be specified in the conviction 
or order, or order of dismissal, and the same sha!l be recoverable 
in the same manner and under the same warrants as any penalty, 
adjudged to be paid by the conviction or order, is to be recovered. 
55-56 V., c. 29, s. 869. 


The word ‘‘penalty’’ in Code secs. 737 and 738 is restricted to a pecu- 
niary penalty because of its association with the terms ‘‘paid’’ and ‘“‘re- 
covered.” R. v. Johnston (1906), 11 C. C. C., 6 


738. Recovery of costs only.—Whenever there is no such 
penalty to be recovered such costs shall be recoverable by dis- 


tress and sale of the goods and chattels of the party, and in de-~ 


fault of distress, by imprisonment, with or without hard labour, 
for any term not exceeding one month. 55-56 V., c. 29, s. 870. 


See note to preceding section. 


739. Conviction or order involving payment of money. 
—Justice may adjudge.—Whenever a conviction adjudges a pe- 
cuniary penalty or compensation to be paid, or an order re- 
quires the payment of a sum of money, whether the Act or law 
authorizing such conviction or order does or does not provide a 
mode of raising or levying the penalty, compensation or sum of 
money, or of enforcing the payment thereof, the justice by his 
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conviction, or order after adjudging payment of such penalty, 
compensation or sum of money, with or without costs, may order 
and adjudge,— 

(a) Distress and imprisonment in default.—That in de- 
fault of payment thereof forthwith, or within a limited time, 
such penalty, compensation or sum of money and costs, if the 
conviction or order is made with costs, shall be levied by dis- 
tress and sale of the goods and chattels of the defendant, and, if 
Sufficient distress cannot be found, that the defendant be im- 
prisoned in the manner and for the time directed by the Act or 
law authorizing such conviction or order or by this Act, or for 
any period not exceeding three months, if the Act or law authoriz- 
ing the conviction or order does not specify imprisonment, or 
does not specify any term of imprisonment, unless such penalty, 
compensation or sum of money and costs, if the conviction or 
order is made with costs, and the costs and charges of the dis- 
tress and of the commitment and of the conveying of the de- 
fendant to gaol are sooner paid; or, 

(b) Imprisonment in the first instance in default.—That 
in default of payment of the said penalty, compensation or sum 
of money, and costs, if any, forthwith or within a limited time, 
the defendant be imprisoned in the manner and for the time 
mentioned in the said Act or law, or for any period not exceed- 
ing three months, if the Act or law authorizing the conviction or 
order does not specify imprisonment, or does not specify any 
term of imprisonment, unless the same and the costs and charges 
of the distress and of the commitment and of the conveying of 
the defendant to gaol are sooner paid. 

2. Hard labour.—Whhenever under such Act or law, im- 
prisonment with hard labour may be ordered or adjudged in the 
first instance as part of tthe punishment for the offence of the 
defendant, the imprisonment in default cf distress or of payment 
may be with hard labour. 55-56 V., c. 29, s. $72; 57-58 V., ¢. 57, 
Beet 65-b4V i oC sr 46,0 Si. 3. 


Prohibition will not lie to restrain the issue and enforcement of a dis- 
tress warrant by a justice of the peace upon a conviction regular on its 
face, and which was within the jurisdiction of the justice making it, such 
acts being ministerial, not judicial. R. v. Coursey (1895), 27:0. R., 181. 

The word ‘“‘penalty,’’ although generally applied to pecuniary punish- 
ment, as by fine, includes also punishment by imprisonment. 

A conviction awarding ninety days’ imprisonment as an alternative 
punishment on non-payment of a fine where the statute authorized three 
months’ imprisonment is bad, as ninety days may possibly be more than 
three months, Re v. Gavin (1897); 1 C. C. C.,. 59 

Upon conviction and fine for keeping a bawdy-house the powers of a 
magistrate for enforcing payment of the fine are limited to directing im- 
prisonment for a period not exceeding three months under this section, 
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although he might impose imprisonment for six months in the ‘first in- 
stance instead of a fine. R.. vy. Stafford (1898), 1°C. C. C., 239. 

S See ualso Rev, Cyr 1887), 12° Ont. PY RY 24 Rovian Perry (1898), 35 C. 
Tad: eae 

A conviction under (the Canada Temperance ” Act may by virtue of 
Code sec. 739 (b) direct imprisonment in default of payment of the fine 
and costs,- without any award of a distress ‘upon the defendant’s goods. 
Hx parte Casson (1897); 2 C. GC. G., 483. 

This section does not “authorize an award of imprisonment with hard 
labor in default of payment of the fine, unless the Act or law under which 
the conviction is had provides the same in respect of the non-payment 
of the penalty, and this notwithstanding such Act or law authorizes a 
punishment in the first instance by imprisonment with hard tabor. R. 
Vee itontonmS9)heeo .Cr GiaiC... 84. 

(This decision would not hold good since the amendment of 1900). 

see also R. v. McCann (1896),-8 C. C. C.; 110. 

A summary conviction by a justice of the peace, whereby a fine is sought 
to ‘be imposed, Taust adjudge forfeiture of the amount as well as payment 
thereof. 

The prisoner is entitled to be discharged under habeas corpus if the 
conviction merely adjudges that he ‘forthwith pay’’ a sum named, and in 
default of payment be imprisoned. R. v. Crowell (1897), 2 C. €. C., 34. 

A warrant of commitment by justices in default of payment of a fine 
imposed under the Customs Act for smuggling, and under which the ac- 
cused is required to pay also the expenses of being conveyed to gaol be- 
fore he can obtain his liberty is invalid if the amount of such expenses 
are not stated therein. R. v. McDonald (1898), 2 C. C. C., 504. 

If the justice making a swmmary conviction adjudges a pecuniary penal- 
ty and a distress to realize same, and in default of sufficient distress that- 
the defendant be imprisoned, the costs of the distress and of conveying 
the defendant to gaol are not in the discretion of the justice, but must be 
included in the formal conviction. 

The omission of that provision from the formal conviction in such a 
case invalidates the conviction. R. v. Vantassel (1894), 5 C. C. C., 183. 

It is unnecessary for the justice to insert in the minute of conviction 
any provision that the defendant shall pay such costs of distress and con- 
veying to gaol, as. a pre-requisite to his discharge from custody before 
the end of the term of imprisonment. 

The formal conviction may provide under this section for the pay- 
ment of the costs both of the distress and. of conveying to gaol, although 
the minute of conviction does not include the costs of distress but merely 
directs imprisonment unless the penalty and costs and the costs of con- 
veying to gaol are sooner paid. R. v. Vantassel (1894), 5 C. C. Ci, 128. 

A warrant of commitment for want of distress upon a summary con- 
viction is invalid and will be quashed, if it recites only default in payment 
of the fine, and does not shew on its face either a return of the distress 
warrant and that no sufficient distress was found or that a distress was 
dispensed with under Code sec., 744 upon an adjudication thereunder. R. 
v. Skinner (1905), 9 C. GC. .C., 558. 

The provision of the Canada Temperance Act, which fixes the penalty 
at ‘“‘not less than $50 or imprisonment for a term not exceeding one 
month’’ applies to so limit the term of imprisonment only when imposed 
as a punishment in the first instance, and not when imposed for default 
of payment of the penalty. 

Where a fine is imposed in the first instance, the punishment in de- 
fault of payment may be for any term not exceeding three months under 
this: section. » R.. Vv... Blank..(1900), 10 C.-C. 7C.3 7358: 

A warrant of commitment under Code sec. 739 (b) in default of pay- 
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ing a fine is bad unless it includes the expenses of conveying the defen- 
dant to-gaol. R. v. Gow (1906), 11 C. GC. C., 8 

The inclusion in a justice’s warrant of commitment issued in default 
of payment of fine and costs, of unauthorized costs, i. e., costs of commit- 
ment in addition to costs of conveying to goal, is a ground for discharge 
upon habeas corpus. R. v. Townsend (1906), 11 C. C. C., 158. 

Code sec. 739 (2) authorizes the imposition of hard labour upon an im- 
prisonment in default of distress, only where imprisonment with hard 
labour in the first instance might have been imposed in addition to a fine 
with imprisonment in default of distress or payment. R. v. Clark (1906), 
12 (CRC e Ceri: 

Upon tender at a reasonable hour to the gaoler of the sum due under 
a warrant of commitment in default of payment of a fine, the prisoner is 
entitled to be released. 

In the absence of statutory prison regulations on the subject, the 
gaoler is not justified in refusing a tender of the fine and costs made 
between seven and eight o’clock in the evening after his office hours. 
even ColahanmG1907):, 12) Cr (Cx G5 283: : 


740. Imprisonment when ordered in addition to finse.— 
Where, by virtue of an Act or law so authorizing, the justice bj 
his conviction adjudges against the defendant payment of a 
penalty or compensation, and also imprisonment, as punishment 
for an offence, he may, if ‘he thinks fit, order that the imprison- 
ment in' default of distress or of payment, shall commence at the 
expiration of the imprisonment awarded as a punishment for the 
offence. 

2. This and last section construed as if im special Act.— 
The like proceeding may be had upon any conviction or order 
made in accordance with this or the last preceding section as if 
the Act or law authorizing the conviction or order had expressly 
provided for a conviction or order in the terms permitted by 
this or the’ last preceding section. 55-56 V., c. 29, S. 872. 

See note to preceding section. 


ENFORCING ADJUDICATION. 


741. Distress warrant.—The iustice making the conviction 
or order mentioned in paragraph (a) of section seven hundred and 
thirty-nine may issue a warrant of distress in form 39 or 40, as 
the case requires, and in the case of a conviction or order under 
paragraph (b) of the said section, a warrant in one of the forms 
41 or 42 may issue. 

2. Warrant of commitment.—If a warrant of distress is issu- 
ed and the constable or peace officer charged with the execution 
thereof returns (form 43) that he can find -no goods or chattels 
whereon to levy thereunder, the justice may issue a warrant ot 
commitment in form 44. 55-56 V., c. 29, s. 872. 


See note to section 739. 
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742. Distress and commitment for costs.— When any in- 
formation or complaint is dismissed with costs the justice may 
issue a warrant of distress on the goods and chattels of the 
prosecutor or complainant, in form 45, for the amount of such 
costs; and, in default of distress, a warrant of commitment in 
form 46 may issue. 

2. Term.—The term. of imprisonment in such case shall not 
exceed one month. 55-56 V., c. 29, s. 878. 


See R. v. Woodyatt (1895), 27 Oo R73 


743. Endersement of warrant for distress—If, after de- 
livery of any warrant of distress issued under this Part to the 
constable or constables to whom the same has been directed to 
be executed, sufficient distress cannot be found within the limits 
of the jurisdiction of the justice granting the warrant, then upon 
proof being made upon oath or affirmation of the handwriting of 
the justice granting the warrant, before any justice of any other 
territorial division. such justice shall thereupon make an en- 
dorsement on the warrant, signed with hhis hand, authorizing the 
execution of the warrant within the limits of his jurisdiction, 
by virtue of which warrant and endorsement the penalty or sum 
and costs, or so much thereof as kas not been before levied or 
paid, shall be levied by the person bringing the warrant, or by 
the person or persons to whom the warrant was originally direct- 
ed, or by any constable or other peace officer of the last mention- 
ed territorial division, by distress and sale of ‘the goods and chat- 
tels of the defendant therein. 

2. Form.—Such endorsement shall be in form 47. 65-56 V., 
ec. 29, 8.. 874. 


744. When distress would be ruinous to defendant or 
family.—Whenever it appears to any justice that the issuing of 
a distress warrant would be ruinous to the defendant and his fa- 
mily, or whenever it appears to the justice, by the confession 
of the defendant or otherwise, that he has no goods and chattels 
whereon to levy Such distress, then the justice, if he deems fit, 
instead of issuing a warrant of distress, may commit the defend- 
ant to the common gaol or other prison in the territorial divi- 
sion, there to be imprisoned, with or without hard labour, for 
the time and in the manner he would have been committed in 
case such warrant of distress lhad issued and na sufficient. dis- 
tress had been found. 55-56 V., ec. 29, s. 875. 


Under a warrant of distress upon a conviction for an offence against 
the second part of the Canada Temperance Act, the defendant’s property 
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must be levied on, though it consists of intoxicating liquors only, and is 
in a place where the second part of the Act is in force. Ex parte Fitz- 
patrick (1893), 5° €) C. C., 191. 


_A warrant of commitment for want of distress upon a summary con- 
viction is invalid and willl be quashed, if it recites only default in pay- 
ment of the fine, and does mot shew on its face either a return of the 
distress warrant and that no sufficient distress was found or that a dis- 
tress was dispensed with under Code sec. 744 upon an adjudication there- 
under. (R. v. Skinner (1905), 9 C. ‘C. C., 558. 


745. Proceedings pending execution of distress war- 
rant —Whenever a justice issues a warrant of distress as herein- 
before previded, he may suffer the defendant to go at large, or 
verbally, or by a written warrant in that behalf, may order the 
defendant to be kept and detained in safe custody, until return 
has been made to the warrant of distress, unless the defendant 
gives sufficient security, by recognizance or otherwise, to the 
satisfaction of the justice, for his appearance, at the time and 
place appointed for the return of the warrant of distress, before 
him or ‘before such other justice for the same territorial division 
ag shall then be there. 55-56 V., c. 29, s. 876. 


746. Commitment when party in prison.—Whenever a 
justice, upon any information or complaint, adjudges the defend- 
ant to be imprisoned, and the defendant is then in prison under- 
going imprisonment upon conviction for any other offence, the 
warrant of commitment for the subsequent offence shall be forth- 
with delivered to the gaoler or other officer to whom it is directed. 

2. Cumulative punishment,—The justice who issued the 
same, if he thinks fit, may award and order therein that the im- 
prisonment for the subsequent offence shall commence at the ex- 
piration of the imprisonment to which the defendant was pre- 
viously sentenced. 55-56 V., c. 29, s. 877. 


See ex parte McManus (1894), 32 N. B. R., 481; R. v. Doherty (1896), 
BamCee las: Jes O95. 


747. Tender or payment in disiress warrant.—Whenever 
a warrant of distress has issued against any person, and such 
person pays or tenders to the peace officer having the execution 
of the same, the sum or sums in the warrant mentioned, together 
with the amount of the costs and charges of the distress up to 
the time of payment or tender, the peace officer shall cease to 
execute the same. 

2. Payment when party in prison to keeper.—Whenever 
any person is imprisoned for non-payment of any penalty or 
other sum, he may pay or cause to be paid to the keeper of the 
prison im) which he is imprisoned, the sum in the warrant of 


324 


conmitment mentioned, together with the amount of the costs 
and charges therein also mentioned, and the keeper shall receive 
the same, and shall thereupon discharge the person, if he is in 
his custody for no other matter. 

3. By him to justice.—Such keeper shall forthwith pay over 
any moneys so received by him to the justice who issued the 
Warrant. 55-56 V., ¢: 29).6,.200L- 


SURETIES TO KEEP THE PEACE. 


% 

748. Recognizance to keep the peace.—Whenever any 
person is charged before a justice with any offence triable under 
this Part which, in the opinion of such justice, is directly against 
the peace, and the justice after hearing the case is satisfied of the 
guilt of the accused, and that the offence was committed under 
circumstances which render it probable that the person convicted 
will be again guilty of the same or some other offence against 
the peace unless he is bound over to good behaviour, such justice 
may, in addition to, or in lieu of, any other sentence which may 
be imposed upon the accused, require him forthwith to enter into 
his own recognizance,-or to give security to keep the peace and 
be of good behaviour for any term not exceeding twelve months. 

2. Im ease of complaint if threats made—Upon com- 
plaint by or om behalf of any person that on account of threats 
made by some other person or on any other account, the, the 
complainant, is afraid that such other person will dco him, his 
wife or child some personal injury, or will burn or set fire to his 
property, the justice before whom such complaint is made, may, 
if ‘he is satisfied that the complainant has reasonable grounds for 
his fears, require such other person to enter into his own” re- 
cognizance, or to give security, to keep the peace, and to be of 
good behaviour, for a term not exceeding twelve months. 

3. Procedure.—The provisions of this Part shall apply, so 
far as the same are applicable, to proceedings under this section, 
and the complainant and defendant and witnesses may be called 
and examined, and cross-examined, and the complainant and de- 
fendant shali be subject to costs as in the case of any other 
complaint. 

4. Imprisonment in default of sureties.—If any person so 
required to enter into his own recognizance or give security as 
aforesaid, refuses or neglects so to do, the same or any other 
justice may order him to be imprisoned for any term not exceed- 
ing twelve months, 


5, Forms.—The forms 48, 49 and 50, with such variations 
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and additions as the circumstances may require, may be used in 
proceedings under this section. 55-56 V., c. 29, s. 959; 56 V., c. 
32, 8. 1. 


Threats verbally made to burn the complainant’s buildings are not in- 
dictable under the Criminal Code, and give rise only to proceedings to 
force the offender to give security to keep the peace. Ex parte Welsh 
@698) 2 C.-C) Cs, +85: 

A warrant of commitment by a justice under Code sec. 748, for default 
in finding sureties to keep the peace must shew on its face that the com- 
plainant feared bodily injury because of the defendant’s threat, and that 
the complaint was not made nor sureties required by the complainant from 
any malice or ill-will; but merely for the preservation of his person from 
INMIinveekn. Vv. MeDonald. (1897), 2c. C.. C,,. 64. 

The justice of the peace must fix the amount of the recognizance to 
be given. 

A justice’s order that the accused give security to keep the peace for 
one year, but not fixing any amount nor a term of imprisonment in de- 
fault, will not support a commitment thereunder. 

A warrant of commitment under this section can only be issued after 
the defendant’s refusal or neglect to furnish the required security, proved 
and recorded subsequently to ithe order requiring the security, and it must 
recite such refusal or neglect. Re John Doe (1893), 3 C. C. C., 370. 

See also Re Sarah Smith’s Bail (903), 6 C. C. :C., 416; R. v. Doyle 
(1906)s. d2>C. C..°C., 69. 


APPEAL. 


749. Unless otherwise provided in special Act.—Unless 
it is otherwise provided in any special Act under which a con- 
viction takes place or an order is made by a justice for the pay- 
ment of money or dismissing an information or complaint, any 
person who, thinks himself aggrieved by any such conviction or 
order or dismissal, {he prosecutor or complainant, as well as the 
defendant, may appeal — 

(a) Ontario.—In the province of Ontario, when the convic- 
tion adjudges imprisonment only, to the Court of General Ses- 
sions of the Peace; and im all other cases to the Division Court 
of the division of the county in which the cause of the informa- 
tion or complaint arose; 

(b) Quebee.—In: the province of Quebec, to the Court of 
King’s Bench, Crown side; 

(c) Nova Scotia, New Brunswick, Manitoba.—In the pro- 
vinces of Nova Scotia, New Brunswick amd Manitoba, to the 


_ county court of the district or county where the cause of the 


. 


information or complaint arose; 

(d) British Columbia.—In the province cf British Colum- 
bia, to the county court, at the sitting thereof which shall be 
held nearest to the place where the cause of the information or 
complaint arose; 
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(e) P. E, Island.—In the province of Prince Edward Island, 
to the Supreme Court; 

(f) Saskatichewan and Alberta.—In the province of- Sas- 
katchewan or the province of Alberta, to the district court, at 
the sittings thereof which shall be held nearest to the place where 
the cause of tthe information or complaint arose; 

(¢g) Northwest.—In the Northwest Territories, to a stipen- 
diary magistrate; and, 

(h) Yukon.—In the Yukon Territory, to a judge of the Terri- 
torial Court. 

2. Nipissing.—In the district of Nipissing such person may 
appeal to the Court of General Sessions of the Peace for the 
county of Renfrew. when the conviction adjudges imprisonment 
only, and in all other cases to tthe Division Court of the county 
of Renfrew sheld nearest to the place where the cause of the in- 
formation: or complaint arose. 

3. Saskatchewan, Albkerta, Northwest and Yukon, no 
jury.—In the case of the provinces of Saskatchewan and Alberta, 
and of the Northwest Territories and the Yukon Territory, the 
judge or stipendiary magistrate hearing any such appeal shall 
sit without a jury at the place where the cause of the informa- 
tion or complaint arose, or at the nearest place thereto where a 
court is appointed to be held. 55-56 V., c. 29, s. 879; 4-5 HE. VIL., 
e. 3, 8. 16; ¢. 10, 88) and 2-"¢. 27,°s. 8) e) 42) 8) 16: 


The appeal from a summary conviction under the Seaman’s Act of 

Canada for harboring and secreting a deserting seaman is under section 

(749 and not under section 1013 of the Criminal Code, and in the Province 

of Quebec the appeal should be taken to the Crown Side and not to the 
Appeal Side of the Court of King’s Bench of that province. R. v. O’Dea 
(1900) *34G.2 (C250 29402. 

An appeal under this section from a summary conviction in the Pro- 
vince of Quebec to the Court of King’s Bench of that province can only 
be taken where the offence charged is one within the legislative authority 
of the Parliament of Canada, and not where the offence is against a pro- 
vincial statute. Lecours v. Hurtubise (1899), 2 C. C. C., 521. 

If an action is brought tbefore the Justice of the Peace by an agent 
of a society, the appeal from the judgment dismissing the action should 
be taken by this agent himself, and not by the society which he repre- 
sents. Canadian Society for the Prevention of Cruelty to Animals v. 
Lauzon (1899), 5 Rev. de Jurisp., 259. 

Where there is a right of appeal from a summary conviction, and it 
appears upon an application for a certiorari to bring up the conviction to 
be quashed that the ground alleged therefor is more properly the subject 
of an appeal, the discretion of the Court should be exercised by refusing 
the certiorari. R. v. Herrell (1899), 3 C. C. C€., 1b. 

No appeal ties from the decision of the Recorder’s Court of Montreal 
holding a summary trial under Code sec. 773. R. v. Portugais (1901), 5 
C.. Cr€e.7 106. 

See also R. v. Racine (1900), 3 C. C. C., 446; R. v. Bougie (1899), 3 
Cee Cr, 48i. : 
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Where an appeal has been taken to a county court under this section 
from a Summary conviction and the county court has affirmed the convic- 
tion, it is not open to the accused to afterwards have the convicting 
' magistrate refer a ‘‘stated case’ to a superior court. R. vy. Townshend 
(19.02), 6:°C.. 1C..C.,, 519. ~ 

A ‘person who has been convicted under the Summary Convictions Part 
of the Criminal Code upon his plea of guilty may notwithstanding such 
plea enter an appeal under this section. 

The plea of guilty comcludes the accused only as to the fact that he 
did what is charged in the information, and he may still appeal upon the 
ground that the conviction is bad in law or upon an objection to the in- 
formation or summons taken ‘before the magistrate and overruled by him. 
Haeve, Brook (1902), 7 C. C€.-C., 216. 


750. Procedure.—Unless it is otherwise provided in the 
special Act,— 

(a) if a conviction’ or order is made more than fourteen days 
before the sittings of the court to which an appeal is given, 
such appeal shall be made to the next sittings of such court; but 
if the convicticn or order is made within fourteen days of the 
sittings of such court, then to the second sittings next after such 
conviction or order; 

(b) Notice of intention.—The appellant shall give nctice 
of his intention to appeal by filing in the office of the clerk of 
the court appealed to, and serving the respondent with a copy 
thereof, a notice in writing setting forth with reasonable cer- 
tainty the conviction appealed against and the court appealed to, 
within ten days after the conviction complained of, and shall, 
at least five days before the hearing of such appeal, serve upon 
the respondent or his solicitor a notice setting forth the grounds 
of such appeal; 

(c) Appellant remains in custody or gives recognizance.— 
The appellant, if the appeal is from a conviction adjudging im- 
prisonment, shall either remain in custody until the holding of 
the court to which the appeal is given, or shall enter into a 
recognizance in form 51 with two sufficient sureties, before a 
county judge, clerk of the peace, or justice of the peace for the 
county in Wnich such convicticn thas been made, conditioned 
personally to appear at the said court, and to try such appeal, 
and to abide the judgment of the court thereupon, and to pay 
Such costs as are awarded by the court; and upon such recogniz- 
ance being given, the justice before whom such recognizance is 
entered into, shall liberate such person, if in custody; 

(d) Reeegnizance to value of property when.—In case of 
an appeal from the order of a justice, pursuant to section six 
hundred and thirty-seven, for the restoration of gold or gold- 
bearing quartz, or silver or silver ore, the appellant shall give 
security by recognizance to the value of the said property to 
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prosecute his appeal at the next sittings of the court and -to pay 
such costS as are awarded against him. 55-56 V., c. 29, s. 880; 
4-5 BE. VII., ¢. 10, ss. 3 and 4. 


An appeal from a summary conviction to the General Sessions in a 
criminal case’ does not abate by the death of the informant. R. v. Fitz- 
gerald (1898), 1 C. C. C., 420. 

The magistrate’s finding in a summary conviction upon a question of 
fact within his jurisdiction will not be reviewed upon certiorari, and the 
same can be attacked only by way of appeal from the conviction. R. v. 
Urquhart (1899);,-4) CC. Gs ‘Cy, 256: 

It is necessary to serve the convicting magistrate with notice of the 
application for a certiorari, because he is exposed to an action if the con- 
viction should be quashed; the convicting magistrate must be notified, al- 
though the conviction has been confirmed on appeal to the Quarter Ses- 
sions to remove the conviction from which the certiorari is sought, and 
the presiding justices of the Sessions as well as the complainant have been 
served. R. v. Peterman (1864), 23 U. C. Q. B., 516. 

Tt is not safe_for the magistrates to assume, or for the court to require 
them to assume the responsibility of determining whether or not the ap- 
peal was in time; to adjudicate upon a question as to their own default, 
and to refuse to transmit the papers. The safe way is for the magistrate, 
upon the recognizance being furnished, to transmit the papers-leaving the 
judge to determine whether any delay which may have arisen is attribut- 
able to them or to the appellant. R. v. Slaven (1876), 38 U. C. Q. B., 557. 

If as a matter of fact the notice of appeal had not been given in time, 
cr the recognizance entered into, or other matter renuired to be done 
before the appellant could proceed with his appeal, the objection could 
probably be taken at any time, for it would shew that the court had no 
jurisdiction to try the appeal. R..v. Crouch, 35 U. C. Q. B., 483, at p. 439. 

After the Court is opened for the hearing of the appeal, it is then too 
late for the appellant to file his recognizance. Bestwick v. Bell (1889), 1 
Tapbitiite tel vod 

A notice of appeal from a summary conviction, neither addressed to 
. nor served upon the prosecutor, but addressed to and served upon one 
only of two convicting justices of the peace, is insufficient, though it ap- 
pears that when the notice was so served the justice upon whom it was 
served was verbally informed that it was for the prosecutor. Hostetter 
Ve, Son OnRAS (4899) 9 53. oC. Csr 10: 

A notice of appeal from a summary conviction is invalid. if not ad- 
dressed to any person. Cragg v. Lamarsh (1898), 4 °C. C. C., 246. 

A notice of appeal from a summary conviction must state the name of 
the appellant, the intent to appeal, the nature of the conviction appealed 
against, and the sittings of the Court at which the appeal will be brought 
on. 


A notice of appeal purporting to be from a conviction for ‘‘looking 
.on’’ while another person was playing in a common gaming house is not 
a good notice of appeal from a conviction for ‘‘playing’’ in a common 
samineg shouse: IRs) vA Ah Yin. (1902)5 6 "@s CoC: 63 

A notice of appeal under this section from a summary conviction is 
sufficient if addressed to and served upon the magistrate or justices with- 
eut heipg also addressed to the prosecutor. R. vy. Davitt (1904), 7 C. C. 
(ey 4, 

A notice of appeal from a summary conviction is invalid if it shows 
merely to what judge and at what place the appeal is to be made, and 
does not state that the appeal will be made at the next sittings, nor 


~ 
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pe ae define the time of hearing. R. v. Brimacombe (1905), 10 C. GC. 

A notice of appeal from a summary conviction is not invalid because 
of the want of signature. Although signature is indicated by the Code 
form, an unsigned notice of appeal otherwise valid in form is a ‘‘form to 
the like effect’? and is validated by Code sec. 1152. 

A notice of appeal wholly typewritten is a ‘‘notice in writing’? under 
this section. R. v. Bryson (1905), 10 C. C. C., 398. 

Five clear days’ notice of the grounds of appeal from a summary con- 
viction is essential under Code sec. 750 (b), neither the date of service nor 
the date of hearing being counted. R. v. The Doliver Mountain Mining 
& Milling Co. (1906), 10 CGC. C. C.. 405. 

Upon an appeal from a summary conviction the reasons of appeal 
must be served five clear days before the hearing. If the reasons of ap- 
peal are served too late under this section. the appeal is not lodged in due 
form and should be dismissed on a preliminary objection. R. v. Thornton 
(CLO pede atGre (Ol tebe. Val. 

The words ‘‘sittings of the court’’ in parag. (a) of Code see. 750, refers 
_to the opening of the term of the court as fixed by law and not to a sit- 
ting on a date to which an adjournment had been ordered during such 
regular session; and an appeal is not late when not taken to: the adjourn- 
ed sittings first following the delay of fourteen days. R. v. Bombardier 
S05) TIC 26. Cr. 216. 

A notice of appeal from a summary conviction cannot be served sub- 
stitutionally on the respondent by mailing it to his last known address | 
or leaving it at his last known place of abode. Olson v. Cameron (i907), 
oer CC. os. 

It is not necessary that the recognizance on an appeal from a sum- 
mary conviction should be accompanied by affidavits of justification by the 
sureties, the sufficiency of the sureties being a matter entirely for the 
justice before whom the recognizance is given. Cragg vy. Lamarsh (1898), 
AR CSIC MICs cee 

On an appeal by several defendants from a summary conviction, the 
recognizance must be that of two sureties besides the appellants, and the 
appeal will ke quashed if the recognizance is given with only one surety. 

An apveal not being a common law righit, the conditions precedent 
prerer'hed by statute must be strictly comnlied with. The giving of se- 
curity is an essential part of the appeal and unless it is done in the man- 
ner ‘resu‘red by statute, the giving of a notice of appeal will be unavail- 
ing and the conviction mav he prosecuted as if no notice had been given. 
Reo. soseph (000) a i4.<C! ' Csn@ar 1264) :-6. Cat GL oC,, tad: 

Where on an appeal from a summary conviction the appellant does 
not make the deposit in lieu of recognizance until after the sittings of 
the appellate court at which he should have brought the appeal on for 
hearing, and for which notice was given, the appeal cannot be heard. Mc- 
Shadden v. Lachance (1901), 5 C. C. C., 438. 

The giving of a recognizance on an appeal from a summary convic- 
tion, operates as a stay of proceedings for the enforcement of any pe- 
cun‘ary penaltv imunosed by the conviction appealed from. Simington 
VeeGolbournen(1900)s 149:Cs 1C. A CoS 267. 

A defendant fined in a summary conviction proceeding who thereupon 
pavs the fine to the clerk of the court instead of giving a recognizance or 
applying to the justice to fix the deposit on avpeal,: loses his right of 
appeal under Code secs. 749, 750 and 751, notwithstanding that the magis- 
trate afterwards fixed the amount of deposit for the costs enly and such 
deposit was made and transmitted to the appellate court with the convic- 
tion. The deposit authorized in lieu of a recognizance on appeal from a 
summary conviction must inelude the fine,.and the whole sum covering 
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both the fine and the probable costs of appeal must be transmitted to the 
appellate court. R. v. Neuberger (1902), 6 C. C. C., 142. 

The recognizance upon an appeal from a summary conviction must be 
conditioned that the defendant should ‘‘personally appear,’’ and the omis- 
sion of the word “‘personally’’ makes the recognizance defective. Ex parte 
Spragie. (1903), 0s 1s Cr. O109 

Where the condition in a recognizance on appeal from a summary con- 
viction was for appearance and to abide the judgment but omitted the 
words ito “‘try such appeal,’ the appellate court will have jurisdiction to 
hear the appeal if the appellant in fact appears to prosecute. 

Where the fine and costs imposed by a Summary conviction were pay- 
able forthwith and in default of distress the immediate payment of same 
to the magistrate accompanied by a request for information as to the 
time allowed for appeal, is not a waiver of the right of appeal. R. v. 
Tuckersi(1905)s) 109 ©. Cae Cry 217, 


751. Hearing of appeal.—The court to which such appeal 
is made shall thereuvon hear and determine the matter of an- 


peal and make such order therein, with or without costs to either © 


party, including costs of the court below, as seems meet to the 
court, and, in case of the dismissal of an appeal by the defendant 
and the affirmance of the conviction or order, shall order and 
adjudge the appellant to be punished according to the conviction 
or to pay the amount adjudged by the order, and to pay such 
costs aS are awarded, and shall, if necessary, issue process for 
enforcing the judgment of the court. 

2. Deposit under former practice.—In any case where a 
deposit was made on appeal previously to the twentieth day of 
July in the year of our Lord one thousand nine hundred and five, 
if the conviction or order is affirmed, the court may order that 
the sum thereby adjudged ‘to be paid, together with the costs of 
the conviction or order. and the costs of the appeal, shall be paid 
out of the money deposited, and that the residue, if any, shall 
be repaid to the appellant; and, if the conviction or order is 
quashed, the court shall order ‘the money to be repaid to the 
appellant. 

3. Adjourning hearing.—The court to which such appeal 
is made shall have power. if necessary, from time to time, by 
order endorsed on the conviction or order, to adjourn the hearing 
of the appeal from one sittings to another, or others, of the said 
court. 

4. Memo. of quashing.—Whenever any conviction or order 
is quashed on appeal, the clerk of the peace or other proper officer 
shall forthwith endorse on the conviction or order a memoran- 
dum that the same has been quashed. 

5. Evidence of quashing.—Whenever any copy or certifi- 
cate of such conviction or order is made, a copy of such memo- 
randum shall be added thereto, and shall, when certified under 
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the hand of the clerk of the peace, or of the proper officer having 
the custody of the same, be sufficient evidence, in all courts and 
for all purposes, that the conviction or order has been quashed 
b6-56 -V:, c. 29; 8. 880;.4-5 E. VII; c. 10, s. 4. 


Where an order is made allowing the prosecutor’s appeal and convict- 
ing the accused, the costs of the appeal may be included in the costs 
awarded by the conviction, and the payment thereof may be enforced by 
a distress warrant and imprisonment in default. R. v. Hawbolt (1900), 
AOE, =. Cal 229) 

Where an appeal is heard, and determined against the appellant, the 
formal order need not be drawn up at the same sittings, and the respon- 
dent’s costs may be taxed nunc pro tune at the next sittings and included 
in a formal order then issued in pursuance of the direction therefor made 
at the previous sittings. Bothwell v. Burnside (1900), 4 C. C. C., 450. 

Code sec. 751 (2) enacting that the court ‘‘may’’ order the fine and 
costs to be paid out of moneys deposited on taking an appeal if the con- 
viction is affirmed, is to be construed as giving the court no discretion 
to refuse the application of the party to be benefited by the making of the 
order. Fenson vy. New Westminster (1897), 2 C. C. C., 52. 

The giving of proper security upon an appeal from a summary con- 
- viction is a statutory condition precedent to the carrying on of a suc- 
cessful appeal, but notwithstanding a defect in the security the court has 
jurisdiction to award costs against the appellant on giving effect to the 
objection and dismissing the appeal upon that ground. Ex parte Sprague 
CORRES Cr Os 2G) eAt09: 

Where the conviction of the magistrate is reversed by the general ses- 
sions on appeal, the unauthorized inclusion in the order of the latter 
court of a direction that the magistrate refund to the appellant the tine 
and costs collected from him, will not vitiate that part of the order which 
quashes the conviction with costs. R. v. Tucker (1905), 10 C. C. C., 217. 

The court to which an appeal might properly be taken from a sum- 
mary conviction has jurisdiction to award costs to the respondent on 
quashing an appeal for want of jurisdiction through a defect in the notice 
of appeal. R. v. The Doliver Mountain Mining & Milling Co. (1906), i0 
Cc Gee 405: 


752. Judgment final—When an appeal against any sum- 
mary conviction or order has been lodged in due form, and in 
compliance with the requirements of this Part, the court ap- 
pealed to shall try, and shall be the absolute judge, as well of the 
facts as of 'the law, in respect to such conviction or order. 

2. Either party may call witnesses.—Anv of the parties 
to the appeal may call witnesses and adduce evidence whether 
such witnesses were called or evidence adduced at the hearing be- 
fore the justice or not, either as to the credibility of any witness, 
or as to any other fact material to the inquiry. 

3. Using evidence taken below.—Any evidence taken be- 
fore the justice at the hearing below, certified by the justice, may 
be read on such appeal, and shall have the like force and effect 
as if the witness was there examined if the court appealed to is 
satisfied by affidavit or otherwise, that the personal presence of 
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the witness cannot be obtained by any reasonable efforts. 55-56 
Vine Cy cee tOOL, 


On an appeal to the Sessions the appellant may tender evidence and 
witnesses not heard on the trial before the magistrate, and if deprived 
of this right the order of Sessions should be quashed. R. v. Washington 
(SSI) eeAo Ba aC ON Bee 2eT: 

An appeal from a summary conviction under the Criminal Code is, in 
Ontario, to be taken to the Court of General Sessions of the Peace sitting 
without a jury; and Code section 752, constituting such court the abso- 
lute judge as well of the facts as of the law in respect of the conviction 
or decision appealed against, is intra vires of the Dominion Parliament. 
Re Var Malloy’ ((1900),. 4 "©, Gat. atc. 

A statutory provision that the appellate court shall try the appeal with- 
out a jury is one relating to the procedure and not to the constitution of 
the court. R. v. Malloy, supra; R. v. Bradshaw (1876), 38 U. C. Q. B., 564. 
: See also R. v. McLeod (1901), 6 C. C. C., 28; Denault v. Robida (1894), 

Ce Cate.) 75035 


753. Appeals on matters of form.—Objection must have 
been taken below.— No judgment shall be given in favour of 
the appellant if the appeal is based on an objection to any infor- 
mation, complaint or summons, or to any warrant to apprehend 
a defendant issued upon any such information, complaint or sum- 
mons, for any alleged defect therein in substance or in form, or 
for any variance between such information, complaint, summons 
or warrant and the evidence adduced in support thereof at the 
hearing of such information or complaint, unless it is proved 
before the court hearing the appeal that such objection was made 
before the justice before whom the case was tried, and by whom 
such conviction, judgment or decision was given, nor unless it 
is proved that notwithstanding it was shown to such justice that 
by such variance the person summoned and’ appearing or ap- 
prehended had been deceived or misled, such justice refused to 
adjourn the hearing of the case to some further day, as in this 
part provided. 55-56 V., c. 29, s. 882. 


Under the Summary Convictions Act. (B. C.), sec. 75 (similar ito this 
section), an objection on an appeal from a summary conviction that the 
by-law under which the prosecution took place is ultra vires is not avail- 
able unless raised on the hearing before the magistrate. 

On an appeal from a summary conviction had upon a plea of guilty 
the ease should not be re-opened and witnesses called as to the merits 
for the purpose of revising the punishment imposed, if the magistrate has 
not acted oppressively. R. v. Bowman (1898), 2 C. C. C., 89. 

See also R. v. Vrooman (1886), 3 Man R., 509, iat p. 513; R. v. Shaw 
(1865), 11 Jurist N.S., 415; R. v. Duggan (1900), 31'-C. 'L.. T.,..36. 


754. Judgment to ke upon the merits.—May confirm, 
reverse or modify.—In every case cf appeal from any summary 
conviction) or order had or made before any justice, the court 
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to which such appeal is made shall, notwithstanding any defect 
in such conviction or order, and notwithstanding that the punish- 
ment imposed or the order made may be in excess of that which 
might lawfully have been imposed or made, hear and determine 
the charge or complaint on which such conviction or order has 
been had or made, upon the merits, and may confirm, reverse or 
modify the decision of such justice, or may make such other con- 
viction or order in the matter as the court thinks just, and may 
iby such order exercise any power which the justice whose deci- 
sion is appealed from might have exercised, and may make such 
order as to costs to be paid by either party as it thinks fit. 

2. Enforeing convictien.—Such conviction or order shail 
have the same effect and may be enforced in the same manner as 
if it had been made by such justice. 

3. By process of court.—Any conviction or order made by 
the court on appeal may also be enforced by process of the court 
self.’ 155-56 V., c., 29, Ss. 883. 


The term ‘“‘merits’ applied to criminal proceedings must mean the 
justice of the case in reference to the guilt or innocence of the accused 
of the offence with which he is charged. R. v. Cronin (1875), 36 U. C. Q. 
Bae oho. 

The powers of amending a defective summary conviction conferred 
by this section do not extend to or apply to convictions made under an 
Ontario Statute. R. v. Lee (1901), 4 C. C. C., 416 

The court of general sessions has no authority to order a person to 
pay any part of the costs of an appeal to them from a conviction, after 
he has been acquitted on such appeal. R. v. Orr (1854), 12 U. C. Q. B., 57. 

A County Court judge, who has allowed an appeal from a summary 
conviction under a statutory provision similar to Code sec. 754 and has 
quashed the conviction as invalid on its face without hearing further 
evidence and trying the case de novo, cannot be compelled by mandamus 
to re-open the appeal for the purpose of hearing such evidence. Strang 
v. Gellatly (1904), 8 C. C. C., 1 


755. Costs when appeal not prosecuted.—The court to 
which an appeal is made, upon proof of notice of the appeal to 
Such court having been given to the person entitled to receive 
the same, whether such notice has been properly given or not, 
and though such appeal has not been afterwards prosecuted or 
entered, may, if such appeal has not been abandoned according 
to law, at the same sittings for which such notice was given, 
order to the party or parties receiving the same such costs and 
charges as are thought reasonable and just by the court, to be 
paid by the party or parties giving such notice. 

2. How recoverable.—Such costs shall be recoverable in 
the manner provided by this Act for the recovery of costs upon 
an appeal against an order or conviction. 55-56 V., c. 29, s. 884; 
DIS0S= VW, Cy 67) 's, 
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There is no jurisdiction to award costs against the appellant in respect 
of the proceedings in appeal at any other sittings than the one for which 
notice was given. McShadden v. Lachance (1901), 3 C. C. C., 48. : 

See also Bothwell v. Burnside (1900), 4 C. C. C., 450, 459. 


756. Proceedings when appeal fails—If an appeal against 
a conviction or order is decided in favour of the respondents, 
the justice who made the conviction or order, or any other jus- 
tice for the same territorial division, may issue the warrant of 
distress or commitment for execution of the same, as if no ap- 
peal had been ‘brought. 55-56 V., c. 29, s. 885. 


See R. v. Arscott (1885), 9 O. R., 541. 


757. Conviction to be transmitted to appeal court.— 
Every justice before whom any person is summarily tried, shall 
transmit ithe conviction or order to the court to which the ap- 
peal is by this Part given, in and for the district, county or 
place wherein the offence is alleged to have been committed, be- 
fore the time when an appeal from such conviction or order may 
be heard, there to be kept by the proper officer among the re- 
cords of the court. 

2. Presumption.—The conviction or order shall be presumed 
not to have been appealed against, until the contrary is shown. 

3, Evidence of conviction.—Upon any indictment or infor- 
mation against any person for a subsequent offence, a copy of 
such conviction, certified by the proper officer of the court, or 
proved to be a true copy, shall be sufficient evidence to prove a 
conviction for the former offence. 

4, Clerk of court to remit papers in certain cases.—In 
any case when a conviction or order is required by this Part 
after appeal to be enforced by any justice the clerk of the court 
to which the appeal was had or other proper officer shall remit 
such conviction or order and all papers therewith sent to the 
court of appeal excepting any notice of intention to appeal and 
recognizance to such justice to be ‘by him proceeded upon as in 
such case directed by this Part. 55-56 V., c. 29, s. 888. 


It is the fact of the conviction being on the file of this court, regularly 
brought there, that gives the right to move to quash it; how or at whose 
instance it was brought there, so long as it was brought there regularly, 
cannot in my opinion affect that right. Per Armour J., in R. v. Whelan 
(1880), 45 U. C. R., 396. 

The court might still be obliged to consider the conviction as upon a 
certiorari issued at common law if the conviction were found in court, 
however brought there, so long as it was regularly there. R. v. Levec- 
que (1870), 30 U. C. Q. B., 509. 

Held (1) per Scott and Rouleau JJ., that a conviction returned by 
justices in compliance with a statutory requirement to the office of a 
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Superior Court is regularly before the court and can be dealt with on a 
motion to quash, without the necessity of a writ of certiorari. 

(2) Per Richardson and Wetmore, JJ., that the conviction was not re- 
gularly before the court, and a writ of certiorari to bring it before the 
court was necessary before a motion to quash the conviction could be 
properly entertained. R. v. Monaghan (1897), 2 C. C. C., 488 

see also R. v. Ashcroft (1899), 2 C. C. C., 385. 

Where a justice making return of a summary conviction to the court 
to which an appeal is given forwards therewith papers purporting to be 
depositions upon which the conviction is founded, such court, if one hav- 
ing certiorari jurisdiction, may, upon a motion to quash the conviction 
take cognizance of such depositions without a writ of certiorari being is- 
sued and return made thereto. 

_ Apart from this section it is the duty of the justice to return the in- 
formation and depositions with the conviction. R. v. Rondeau (1903), 9 


GC. €.2G., 623: 


758. Order as to costs.—If upon any appeal the court try- 
ing the appeal orders either party to pay costs, the order shall 
direct the costs to be paid to the clerk of the peace or other pro- 
per officer of the court, to be paid over by him to the person 
entitled to the same, and shall state within what time the costs 
Shall be paid. 55-56 V., c. 29, s. 897. 


Proceedings by way of certiorari against a summary conviction do not 
ro gee an “‘appeal’’ under this section. R. v. Graham (1898), 1 C. C. 
be, ebay 

Where a prosecution is instituted by a police officer in his own name 
as informant, in respect of an offence against a municipal by-law, the 
police officer is personally a party both to the proceedings before the 
magistrate and to the appeal from his decision, and the municipal cor- 
poration is not properly named as a party to such appeal, nor can costs 
be awarded in favour of the corporation. Bothwell v. Burnside (1900), 
4C. C. €., 450. 


759. Recovery of costs.—Certificate.—If such costs are 
not paid within the time so limited, and the person ordered to ~ 
pay the same has not been bound by any recognizance con- 
ditioned to pay such costs, the clerk of the peace or his deputy, 
on application of the person entitled to the costs, or of any per- 
s0n on his behalf, and on payment of any fee to which he is en- 
titled, shall grant to the person so applying, a certificate that the 
costs have not been paid. 

2. Distress commitment.—Upon production of the certificate 
to any justice in and for the same territorial division, such jus- 
tice may enforce the payment of the costs by warrant of dis- 
tress, and in default of distress may by warrant commit the per- 
son against whom the warrant of distress has issued. for any 
term not exceeding one month, unless the amount of the costs 
and all costs and charges of the distress and also the costs of 
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the commitment and of the conveying of the party to prison, if 
the justice thinks fit so to order, are sooner paid.. 

3. Form.—The said certificate shall be in form 52 and the 
warrants of distress and commitment in forms 53 and 54 re- 
spectively. 55-56 V., c. 29, s. 898. A 


The proceedings for enforcement of an order for costs provided by this 
section apply only to costs dealt with by a court of General Sessions on 
affirming or quashing a conviction or order, on appeal to that court. 
R. v. Graham (1898); 1 C. C. iC.,° 405. 


760, Abandonment of appeal.—An appellant may abandon 
his appeal by giving to the opposite party notice in writing of 
his intention six clear days before the sitting of the court ap- 
pealed to, and thereupon the costs of the appeal shall be added 
to the sum, if any, adjudged against the appellant by the con- 
viction or order, and the justice shall proceed on the conviction 
or order as if there had been no appeal. 55-56 V., c. 29, s. 899. 


The party who originally made the complainit need not always con- 
tinue to be the party respondent to the appeal taken against the convic- 
tion; and some other person may take up the prosecution upon the com- 
plainant’s death and may be held liable to pay costs if the appeal should 
be successful. R. v. Truelove (1880), 5 Q. B. D., 336, 340. 


STATING A CASE. 


761. Statement of case by justices for review.—Any 
person aggrieved, the prosecutor or complainant as well as the 
defendant, who desires to question a conviction, order, determi- 
nation or other proceeding of a justice under this Part. on the 
ground that it is erroneous in point of law, or is in excess of 
jurisdiction, may apply to such justice to state and sign a case 
setting forth the facts of the case and the grounds on which the 
proceeding is questioned, and if the justice declines to state the 
case, may apply to the court for an order requiring the case to be 
stated. 

2. Regulated by rules.—The application shall be made and 
the case stated within such time and in such manner as is, from 
time to time, directed by rules or orders under section five hun- 
dred and seventy-six. 55-56 V., c. 29, s. 900. 


When the grounds taken on the motion to quash the convictions are 
the same as those taken and disposed of by a single judge on a stated 
case, the matter is ves judicata. (RR. v. Monaghan (1897), 2 C. C. C., 488. 

The procedure by way of ‘‘stated case’ under this section is a form of 
appeal, and as the epplication of the Criminal Code to offences under 
Ontario statutes is Geclared by the Ontario Summary Convictions Act 
(R. S. O. 1897, cc. 90, s. 2) not to affect ‘‘procedure on appeals,’ there is 
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no jurisdiction ito proceed ‘by ‘“‘stated case’’ to review a decision of a 
magistrate in respect of such an offence, except where the constitution- 
ality of Provincial Acts are involved. R. v. Robert Simpson Co., Ltd. 
GS96), = 2EC Cz Ce 272: 

See also’ R. v. O'Dea (1900), 38 °C: C.-C., 402: 

The provisions of this and the following sections as to the procedure to 
obtain a stated case from justices for review by a superior court, are not 
directory only but conditions precedent to the hearing of the appeal. 

A request -to the justices to state a case under this section must ask 
for a case setting forth ‘‘the facts of the case and the grounds on which 
the proceeding is questioned;’’ and where by rul¢cs of court the request 
is required to be in writing and to be made within a limited time, a writ- 
ten request specifying only that the stated case shall set forth “‘the grounds 
on which the conviction is supported,’’ is insufficient. 

Objection may be taken on the hearing of the stated case to the in- 
validity of the request therefor and, if allowed, the appeal must be quash- 
ed for want of jurisdiction. R. v. Earley (1906), 10 C. C. C., 280, 336. 

In the absence of rules of court fixing the time within which a case 
shall be stated by a magistrate under this section, the proceeding by way 
of stated case may ibe prosecuted within a reasonable time after the order 


or ruling. 
The time limited for appeals from summary convictions has no appli- 


cation to a stated case. R. v. Ferguson (1906), 11 C. C. C., 277. 


7G2. Recognizance of applicant for a case.—Fees.—The 
appellant at the time of making such application, and before a 
case is stated and delivered to him by the justice, sball, in every 
instance, enter into a recognizance before such justice or some 
other justice exercising the same jurisdiction, with or without 
surety or sureties, and in such sum as to the justice seems meet, 
conditioned to prosecute his appeal without delay, and to submit 
to the judgment of the court and pay such costs as are awarded 
by the same; and the appellant shall, at the same time, and be- 
fore he shall be entitled to have the case delivered to him, nay 
to the justice such fees as he is entitled to. 

2. Discharge of applicant from custody.—The appellant, 
if then in custody, shall be liberated upon the recognizance being 
further conditioned for this appearance before the same justice, 
or such other justice as is then sitting, within ten days after the 
judgment of the court has been given, to abide such judgment, 
Doo anne judgment appealed against is reversed. 55-56 V., e. 

8. 900. 


A cash deposit cannot be accepted in lieu of a recognizance on an ap- 
peal by way of ‘‘stated case’? from a summary conviction. 

The recognizance required ‘by this section is a condition precedent to 
the jurisdiction of the court to hear the appeal. R. v. Geiser (1901), 5 
OC ones 154, 


763. Refusal to state a case—Exception.—If the justice 
is of opinion that the application is merely frivolous, but not 
22 
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otherwise, he may refuse to state a case, and shall on the request 
of the applicant sign and deliver to him a certificate of such 
refusal: Provided that the justice shall not refuse to state a 
case where the application for that purpose is made to him by 
or under the direction of the Attorney General of Canada, or. of 
any province. 55-56 V., c. 29, s. 900. 


764. Application to compel case.—Rule therefor.—Where 
the justice refuses to state a case, it shall be lawful for the ap- 
plicant to apply to the court, upon an affidavit of the facts, for 
a rule calling upon the justice, and also upon the respondent, 
to show cause why such case should not be stated; and such 
‘court may make such rule absolute, or discharge the applica- 
tion, with or without payment of costs, as to the court seems 
meet. 


2. Case to be stated.—The justice upon being served with 
such rule absolute, shall state a case accordingly, upon the ap- 
pellant entering into Such recognizance as hereinbefore provid- 
ed.) 50-b6<Vi7 Gy 20s 900; 


765. Hearing of case stated.—Order final.—The court 
to which a case is transmitted shall hear and determine the 
auestion or questions of law arising thereon, and shall thereupon 
affirm, reverse, or modify the conviction, order or determination 
in respect of which the case has been stated, or.remit the matter 
to the justice with the opinion of the court thereon, and may 
make such other order in relation to the matter, and such orders 
as to costs, as to the court seems fit; and all such orders shall 
‘be final and conclusive upon all parties. 

2. No costs against justice.—No justice who states and 
delivers a caSe shall be liable to any costs in respect or by reason 
of such appeal against his determination. 55-56 V., c. 29, s. 900. 


Where there was ample evidence to warrant the con- 
viction made by a justice of the peace of keeping liquor for sale and no 
evidence was adduced by the defence in rebuttal of ithe charge, the court 
will not on a stated case hold the conviction bad because of the admis- 
sion of irrelevant testimony. 

Only questions of law which have first been raised before the magis- 
trate and which are specified in. the formal ‘‘case’’ he has stated to the 
appellate court, are to be determined upon a stated case. R. v. Nugent 
(904 SCT CoCr 


766. Amendment of case.—The court for the opinion of 
which a case is stated Shall have power, if it thinks fit, to cause 
the case to be sent back for amendment; and thereupon ‘the 
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same shall be amended accordingly, and judgment shall be de- 
livered after it has been amended. ? 
2. Judge at chambers has power of court.—The authority 
and jurisdiction of the court for the opinion of which a case is 
stated may, subject to any rules and orders of court in relation 
thereto, be exercised by a judge of such court sitting in chambers, 
and as well in vacation! as in term time. 55-56 V., c. 29, s. 900. 


467. Enforcement of conviction by justice.—After the 
decision of the court in relation to any case stated for their 
opinion, the justice in relation to whose determination the case 
has been stated, or any other justice exercising the same jurisdic- 
tion, shall have the same authority to enforce any conviction, 
order or determination which has been affirmed, amended or 
made by such court as the justice who originally decided the 
case would have had to enforce his determination if a case had 
not been stated. 

2. By precess of court.—If the court deems it necessary 
or expedient any order of the court may be enforced by its own 
process. 55-56 V.,. c. 29, s. 900. 


768.—No certiorari required.—No writ of certiorari or 
other writ shall be required for the removal of any conviction, 
order or other determination in relation to which a case is stated 
as aforesaid for obtaining the judgment or determination of a 
Superior court om such case. 55-56 V., c. 29, s. 900. 


769.—Statement of case precludes appeal.—Every persun 
for whom a case is stated as aforesaid in respect of any deter- 
mination of a justice from which he is entitled to an appeal 
under section seven hundred and forty-nine, shall be taken to 
have abandoned his said right of appeal finally and conclusively 
and to all intents and purposes. 

2. No case to be stated when no appeal.—Where, by any 
Special Act, it is provided that there shall be no appeal from any 
conviction or order, no proceedings, shall be taken to have a 
case stated or signed as aforesaid in any case to which such pro- 
vision as to appeal im such special Act applies. 55-56 V., ¢. 29, 
s. 900. 


A person ‘‘appeals’’ when he formaily gives notice to the opposite 
party of his intention to appeal, although he does not in fact comply with 
the conditions precedent required to bring the appeal on for hearing. 
Under a provincial enactment, similar to sub.-sec. 2 of Code sec. 769, 
providing that a person appealing by way of stated case to a superior 
court shall be taken to have abandoned his right of appeal to a County 
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Court, the appellant by obtaining a case to be stated elects that mode of 
appeal and cannot revert to an appeal to the County Court on the stated 
case being dismissed for non-compliance with statutory conditions. Cooks- 
ley v. Toomaten Oota (1901), 5 C. C. C., 26 


FEES. 


770. Fees—The fees mentioned in the following tariff and 
no others shall be and constitute the fees to tbe taken, on pro- 
ceedings before justices under this Part.— 

FEES TO BE TAKEN BY JUSTICES OF THE PEACE OR 
THEIR CLERKS. 


1. Information or complaint and warrant or summons. $0 50 
2. Warrant where summons issued in first instance... .. 0 10 
3. Bach mecessary copy of summons or warrant.. .. .. 0 10 
4. Each summons or warrant to or for a witness. or 

witnesses. (Only one summons on each side to be 

charged for in each case, which may contain any 

number of names. If the justice of the case requires 

it, additional summonses shall be issued without 

change) . i 0 10 
a Information for “warrant ‘for witness and ‘warrant... 0 50 
6. Each necessary copy of summons or warrant for wit- 

ness. ; ict as AAR Pe bee eset nae ie 0 10 
ly: He OK every recognizance. sper SPofaey ge Bee Q 25 
8. For hearing and determining case 0 50 
9. If case lasts over two nours.. .. 1 00 
10. Where one justice alone cannot ‘lawfully hear and 


determine the case the same fee for hearing and de- 
termining to be allowed to the associate justice. 
11. For each warrant of distress or commitment.. .. 0 25 
12. For making up record of conviction or order where ‘the 
same is ordered to be returned He sessions or on 
certiorari... .. 1 00 
But in all cases which admit of iss summary " pro- 
ceeding before a single justice and wherein no 
higher penalty than $20 can be imposed, there 
shall be charged for the record of conviction not 
more than... .. . 0 50 
13. For copy of any other paper connected with any ‘case, 
and the minutes of the same if demanded, per folio of 


100 words... .. 0 05 
14. ror every pill of costs when demanded to be wiade “out 
$y) Geran ce 2 Cs Os ORs Re Wepe meee, tet oes oreon See 0 10 


(Items 13 and 14 to be ‘chargeable only when thers 
has been an adjudication.) 
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CONSTABLES’ FEES. 


1. Arrest of each individual upon a warrant.. .. ...... 1.50 

2. serving sSummons.... .. 0 25 

3. Mileage to serve summons or warrant, ‘per. mile “(one 
way) necessarily travelled... .. . 0 10 


4, Same mileage when service cannot be affected, put only 
upon oroof of due diligence. 
5. Mileage taking prisoner to gaol, exclusive of disburse- 
ments necessarily expended in his conveyance.. .. 0 10 
6. Attending justices on trial, for each day necessarily 
employed in one or more cases, When engaged less 
than four hours... .. 1 00 
7. Attending justices on trial, for. each ‘day ‘necessarily 
employed in one or more cases, when engaged more 
than bLour ours=. :.. SALAD Unk eee Boe Br 1 50 
8. Mileage travelled to attend trial | (when public con- 
veyance can be taken, only reasonable disbursements 


to be allowed) one way per mile... .. .. os 0 10 
9 Serving warrant of distress and returning same. ca LMU 
10. Advertising under warrant of distress... .. . 1 00 


11. Travelling to make distress or to search for goods to 
make distress, when no goods are found (one way) 
eee MELE EMS ei, ae. ot Gteiate ch, Semon oueie os ah ce aa ee CO 
12. Appraisements, whether by one appraiser or more— 
two cents in the dollar on the value of the goods. 
13. Commission on sale and delivery of goods—five 
« cents in the dollar on the net proceeds. 


WITNESSES’ FEES. 


1. Each day attending trial. 
2. Mileage travelled ‘to attend trial (one way) per ‘mile 
So -DOns er C7i29, Sar Oke 57-380 Nig: Ge OTe 8. 1: 
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The allowance by the magistrate on a summary conviction, of ex- 
cesSive costs in respect of mileage to the constable for serving subpoenas 
upon witnesses, is not a ground for quashing the conviction. Ex parte 
Rayworth) (896), 26 Cy Cy €iz 280: ; 

The making up of the costs is a ministerial act and does not affect 
the jurisdiction. If the magistrate, in making up the costs, has not act- 
ed bona fide, he is liable to criminal proceedings, or if, acting in good 
faith, he has taken too much for costs, he may be made to give up the 
excess; but in either case the conviction will stand. Ex parte Howard 
SOD oc New bow ktes 23%. . 

pee also R. v. Laird 889), 1 Terr. Ll. R., 179. 


_ 842 
PART XVI. 


SUMMARY TRIAL OF INDICTABLE OFFENCES. 


INTERPRETATION. 


771. Definitions.—In this Part, unless the context other- 


wise requires,— 
(a) ‘Magistrate’.—‘Magistrate’ means and includes, 

(i) in the provinces of Ontario, Quebec and Manitoba, 
any recorder, judge of a county court if a justice of the. peace. 
commissioner of police, judge of tthe sessions of the peace, and 
police magistrate, district magistrate, or other functionary or 
tribunal, invested by the proper legislative authority with power 
to do alone such acts as are usually required to be done by two 
or more justices, and acting within the local limits of his or of 
its jurisdiction, 

(ii).in the provinces of Nova Scotia and New Brunswick, 
any recorder, judge of a county court, stipendiary magistrate or 
police magistrate, acting within the local limits of his jurisdic- 
tion, and any commissioner of police and any functionary, tribu- 
nal or person invested by the proper legislative authority with 
power to do alone such acts as are usually required to be done 
by two or more justices of the peace, 

(iii) in the provinces of British Columbia and Prince 
Edward Island, any two justices sitting together, and any func- 
tionary or tribuwaal having the powers of two justices, 

(iv) in the provinces of Saskatchewan and Alberta, a judge 
of any district court, or any two justices, or any police magis- 
trate or other functionary or tribunal having the powers of two 
justices and acting within the local limits of his or its jurisdic- 
tion, 

(v) in the Northwest Territories, any stipendiary magis- 
trate, any two justices sitting together and any functionary or 
tribunal having the powers of two justices. . 

(vi) in the Yukon Territory, any judge of the Territorial 
Court, any two justices sitting together and any functionary or 
tribunal having the powers of two justices, 

(vii) in all the provinces, where the defendant is charged 
with any of the offences mentioned in paragraphs (a) and (f) of 
section seven hundred and seventy-three, any two justices sitting 
together; 

(b) ‘Khe Common gaol or other place of confinement.’— 
The common gaol or other place of confinement, in the case 
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of any offender whose age at the time of his conviction 
‘does not, in the opinion of the magistrate, exceed sixteen 
years, includes any reformatory prison provided for the re- 
ception of juvenile offenders in the province in which the convic- 
tion referred to takes place, and to which by the law of that 
province the offender may be sent; and, 

(c) ‘Property.—Property includes everything within the 
meaning of ‘valuable security,’ as defined by this Act. 

2. Waluable security, how reckoned.—In any case where 
the value of any valuable security is mecessary to be determined 
it shall be reckoned in the manner prescribed by sction four. 
Rico ¥.j5G 29, Ss. 7822 58-59 V., c.. 40! sy 1. 


All persons appointed to judicial offices in Canada are required to 
take the oaths of allegiance and of office before acting in their judicial 
capacity; and a person temporarily appointed to be Deputy Recorder of 
Montreal is under the same obligation. 

Tf the accused takes objection at the trial to the qualification of the 
magistrate to act in the case because of his failure to take such oaths, 
public acquiescence in his exercise of judicial functions will not avail to 
make his adjudication binding, and he cannot claim to be in the position 
of a judge de facto. 

The accused convicted under Code sec. 773 under such circumstances 
is entitled to be released from ‘custody upon habeas corpus. Ex parte 
Mainivihler (1898); 11 C.. C.. Cl. 528 

The failure of a judicial officer to 'take the oath of allegiance and the 
oath of office where he has acted as the holder of the office and has been 
acknowledged and accepted as the duly qualified incumbent thereof by 
the public does not invalidate his judgments in criminal cases when his 
qualification has net been contested at the time of the trial, and such 
judgments are valid and binding as having been rendered by a judge 
de, facto. Ex parte Curry (1898), 1 C. GC. C.,, 5382. 

The recorder of the City of Montreal may, as a ‘‘magistrate’’ under Cr. 
(Code sec. 771, summarily try and condemn a person keeping a disorderly 
house in a manner constituting a nuisance, to a period of imprisonment 
of six months and to a fine of $100, or, in default of payment of this 
fine, to six other months. R. v. Bougie (1899), 3 C. C. C., 487. 

No appeal lies from the decision of the Recorder’s Court of Montreal 
holding a ‘‘summary trial’? under Cr. Code sec. 772. R. v. Portugais (1901), 
DG. Oo G.; - 100: = 

No appeal lies from the decision of a judge of the Sessions, Police 
Magistrate, District Magistrate or other functionary mentioned in this 
section, holding a ‘‘summary trial’’ under Code sec. 773. R. v. Racine 
(1900),:3 C. C. C., 446. 

A. town police magistrate in Ontario may, in respect of an offence 
under a provincial statute committed in a part of the same county for 
which there is no police magistrate, take the information at a city or 
town (within the county) having a separate police magistrate; and may 
there try the case as an ea-officio justice of the peace, having the pow- 
ers of two justices of the peace under the Ontario police magistrates 
NOt. Vi Mclean) (1899), 32°C: Ca C., 328. 

It is within the legislative powers of a provincial legislature to enact 
that every police magistrate shall constitute a court with such jurisdic- 
tion as the Parliament of Canada confers or purports to confer or May 
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hereafter confer upon him. Such a statute is not an attempted delega- 
tion by the province of its constitutional right of constituting courts. 
64. 


Ex parte Vancini (1904), 8 C. C. C., .164 
A justice of the peace not having the powers of two justices has no. 
jurisdiction to hold a ‘‘summary trial.’’ R. v. Cote (1903), 8 C. C. -C., 393. 
Where two justices of the peace in the Territories exercise their juris- 
diction of summary trial for the offences of theft, etc., under $10, there is 
no appeal.as such ivstices have a general jurisdiction under Code sec. tas 
R. v. McLennan (1905), 10 C. C. C., 14 


APPLICATION OF PART. 


G72. Part XVII not affected.—Nothing in this Part shall 
affect the provisions of Part XVII., and this Part shall not ex- 
tend to persons punishable under that Part so far as regards 
offences for which such persons may be punished thereunder. 
55-56 V., c. 29, s. 808. : 


JURISDICTION. 


W773. Offences.—Whenever any person is charged before a 
magistrate — 

(a) Theft mot exceeding ten deollars.—With theft. or ob- 
taining money or property by false pretenses, or unlawfully re- 
ceiving stolen property, where the value of the property does 
not, in the judgment of the magistrate, exceed ten dollars; or, 

(b) Attempt.—With attempt to commit theft; or, 

(c) Aggravated assault.—With unlawfully wounding or 
inflicting grievous bodily harm upon any other person, either 
with or without a weapon or instrument; or, 

(d) Indecent assault.—With indecent assault upom a male 
person whose age does not, in the opinion of the magistrate, ex- 
ceed fourteen years, when such assault is of a nature which can- 
not, in the opinion of the magistrate, be sufficiently punished by a 
summary conviction before him under any other Part; or with 
indecent assault upon a female, not amounting, in the magis- 
trate’s opinion, to an assault with intent to commit a rape; or, 

(e) Assault on peace officer.—With assaulting or obstruct- 
ing any public or peace officer engaged in the execution of, his 
duty, or any person aciing in aid of such officer: or, 

(f) Xmmate ef house of ill-fame—With keeping or being 
an’ inmate, or habitual frequenter of any disorderly house, house 
of ill-fame or bawdy-house; or, 

(g) Offence under s. 235.—With any offence under section 
two hundred and thirty-five; 

Summary hearing.—The magistrate may, subject to the 
subsequent provisions of this Part’, hear and determine the charge 
in a summary way. 55-56 V., c. 29, s. 783. 
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Where the accused found committing an offence under this section is 
arrested without warrant by a peace officer, and on being brought before 
a police magistrate a written charge not under oath is read over to him, 
and he thereupon consents to be tried summarily, the police magistrate 
has jurisdiction to try the case although no information has been laid 
imdersoothw) sheav. Meiuean. (1901), boC. .C..C... 67. 

No appeal lies from the decision of a judge of the S2ssions, police 
magistrate, district magistrate, or other functionary mentioned in Code 
sec. 771 holding a ‘“‘summary trial’’ with the consent of the accused under 
eee SW Acne (LOU0) eo Ce Cov G. a.446e hte vi Nixon, (1399), & ©. °C. 

*9 ° 

But where the magistrate has absolute jurisdiction to try the offence 
without the consent of the accused, habeas corpus will lie. R. v. St. 
Gigine dg seore. CO. C2, 551, 

An appeal does not lie from the decision of a police magistrate who 
tries a charge of theft summarily with the consent of the accused. R. v. 
ean (douoel, Ca Ce Che tio: 

It Ts competent for a magistrate upon the summary trial before him of 
a prisoner charged under section 773 (a) of the Cr. Code with having com- 
mitted theft, to convict him of ‘the offence of attempting to commit it pro- 
Wided stOn in sec. Tis (Dk, R..v. Morgan (901), 5 C.-C. C., 63: 

The word “‘theft’’ in this section covers the offence of ‘stealing from 
ENS RDeLSOUs a he waa Conlin= (897). 1G. Gl Ce At. 

The punishment upon summary trial for the theft of property not ex- 
ceeding $10 in value (and not being the offence of stealing from the per- 
son) is governed by Code sections 773 and 780 and is therefore limited to 
six months’ imprisonment: R. v. Hayward (1902), 6 C. C. C., 399. 

The extended jurisdiction given to magistrates of cities and towns 
under Code séc. 777 is not controlled by secs. 782 and 783 as regards the 
offences of theft, false pretences and receiving, where the value exceeds 
$10; and a mag‘strate having jurisd’ction under sec. 777 may proceed to try 
such offences without the preliminary investigation required in the cage 
of other magistrates whose jurisdiction depends upon sec. 773. R. v. Mc- 
Ode LOG) eds OL "C2. 473. 
>» A magistrate summarily trying, with the consent of the accused, a 
charge of aggravated assault has jurisdiction to award costs against the 
accused as well as to impose both fine and imprisonment. R. vy. Burtress 
MoCMeeron Os. -O.5 po0: 

A conviction upon a charge of assault occasioning bodily harm tried 
summarily by a magistrate with the consent of the accused and the un- 
dergoing of the punishment imposed do not constitute a bar to a civil 
ree for damages for the assault. Nevills v. Ballard (1897), 1 C. C..C., 
34 (Ont). 

But in Quebec it was held by Archibald J., that upon a conviction by 
a magistrate under sec. 773, on a charge of having committed an ‘“‘ag- 
gravated assault by unlawfully and maliciously inflicting upon another 
person grievous bodily harm,’’ the civil action was barred on payment of 
the fine. Hardigan v. Graham (1897), 1 C. C. C., 487. 

If the complaint is not preferred by or on behalf of the person ag- 
grieved, but by a constable of his own motion, and the person assaulted 
merely gives evidence at the hearing, his right of action will not be bar- 
ted. Miller v. Lea (1898), 2 C. C. C., 282. 

In order to constitute ‘“‘grievous bodily harm,’’ it is not necessary that 
the injury should be either permanent or dangerous; and an injury is 
within the meaning of the term if it be such as seriously to interfere with 
comfort or health. R. v. Archibald (1898), 4 C. C. C., 159. : 

The provisions of sec. 169 fixing the punishment for which any one 
guilty of obstructing a peace officer shall be liable “‘on summary convic- 
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tion,’’ are controlled by Code sections 773 and 778, and the charge cannot 
be summarily tried by a magistrate except with the consent of the ac- 
cused given in conformity with section 778. R. v. Crossen (1899), 3 C. 
Oca C1523 , 

The meaning of the words ‘‘disorderly house’’ in Code sections 773 and 
774 is governed by the rule noscitur a sociis, and is therefore restricted to 
houses of the nature and kind of a house of ill-fame or bawdy-house. R. 
Vi eEranCenGls98), Lac, C.5Gs, 32k, ‘ 

A prosecution before a magistrate for the offence of being an inmate 
of a house of ill-fame is none the less a ‘‘summary trial’? proceeding, al- 
though the magistrate’s jurisdiction is absolute and is exercisable without 
the consent of the accused. R. v. Roberts (1901), 4 C. C. C., 253. 

On a charge of being an inmate of a bawdy-house it is competent for 
the accused or her counsel to consent that the evidence which had been 
given before the magistrate upon a concluded trial of another person for 
keeping the bawdy-house, should be read as evidence in the case. R. Vv. 
St. Clair (1900), 3 C.°€. C.; al: 

A conviction by a police magistrate for being an inmate of a bawdy- 
house and imposing a fine of over $50 but which with costs is less than 
$100 will be considered as a conviction upon summary trial, if the record 
of proceedings shews that the charge was reduced to writing and pleaded 
to by the accused, although the conviction itself omits the words “being 
charged before me’’ provided in the Code form. R. v. Ames (1903), 10 C. 
ane ope 


Org Ry 774. Absolute jurisdiction in respect to houses of ill- 
Ha, 22 
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me.—The jurisdiction of such magistrate is absolute in the 
case of any person charged with keeping or being an inmate or 
habitual frequenter of any disorderly house, thouse of ill-fame 
or bawdy-house, and does not depend on the consent of the per- 
son charged to be tried by such magistrate, nor shall such person 
be asked whether the consents to be so tried. 

2. Not to affect other jurisdiction.—The provisions of this 
Part shall not affect the absolute,summary jurisdiction given to 
any justice or justices in any case by any other Part of this Act. 
59-56 V., c. 29, 8. 784. 


A summary conviction by a magistrate in respect of a charge under 
this part of an indictable offence which the magistrate has absolute juris- 
diction to try without the consent of the accused, is subject to be enquir- 
ed into upon habeas corpus and certiorari. proceedings, notwithstanding 
the provision of sec. 791 declaring that it shall have the same effect as a 
conviction upon an indictment. R. v. St. Clair (1900), 3 C. C. C., 551. 

There is no right of appeal from a conviction by a police magistrate 
under the summary trials procedure, although the offence is one which 
the magistrate may try thereunder without the consent of the accused. R. 
Vi, Nixon (1S99)7 eos CeCe a2: 


775. Absolute jurisdiction as to seafaring person.—The 
jurisdiction of the magistrate is absolute in the case of any per- 
son who, being a seafaring person’ and only transiently in Can- 
ada, and having no permanent domicile therein, is charged, either 
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within the city of Quebec as limited for the purpose of the police 
ordinance, or within the city of Montreal as so limited. or in 
any other seaport city or town in Canada where there is such 
magistrate, with the commission therein of any of the offences 
in this Part previously mentioned, and also in the case of any 
other person charged with any such offence on the complaint of 
any such seafaring person whose testimony is essential to the 
proof of the offence. ; 

2. No comsent necessary.—Such jurisdiction does not de- 
pend om the consent of any such person to be tried by the magis- 
trate. nor shail such person be asked whether he consents to be 
so tried. 55-56 V., c. 29, s. 784. 


776. Jurisdiction absolute in certain provinces.—Excep- 
tion.—The jurisdiction of the magistrate in the provinces cf 
British Columbia, Prince Edward Island, Saskatchewan and 
Alberta,-and in the Northwest Territories and Yukon Territory, 
under this Part, is absolute without the consent of the party 
charged, except in cases coming within the provisions of section 
seven hundred and seventy-Seven, and except in cases under sec- 
tions seven hundred and eighty-two and seven hundred and eighty- 
three, where the person charged is not a person who under sec- 
tion seven hundred and seventy-five, can be ‘tried summarily 
without his consent. 63-64 V., c. 46, Ss. 3. 


Code sec. 776 making the jurisdiction of the magistrate absolute in 
British Columbia, etc., without the consent of the accused, in cases of 
summary trial for theft under $10, etc., under sec. 773, has not the effect 
of preventing an appeal when two Justices of the Peace exercise the pow- 
ers of a magistrate under Code sec. 771 (a. 3) and 771 (a. 5). R. v. Wirth 
GISOS) me CoaCemO e231. 


777. Summary trial in other cases in Ontario.—If any 
person is charged ini the province of Ontario before a police 
magistrate or before a stipendiary magistrate in any county, 
district or provisional county in such province, with having 
committed any offence for which he may ibe tried at a court of 
general sessions of the peace, or if any person is committed to a 
gaol in the county. district or provisional county, under the war- 
rant of any justice, for trial on a charge of being guilty of any 
such offence. such person may, with his own consent, be tried 
before such magistrate, and may, if found guilty, be sentenced by 
the magistrate to the same punishment as Ihe would have been 
liable to if he had been tried before the court of general sessions 
of the peace. 
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2. Applies to police magistrates, ete., in cities and 
towns in other previnces.—This section shall apply also to 
police and stipendiary magistrates of cities and incorporated 
towns in every other part of Canada, and to recorders where they 
exercise judicial functions: Provided that when the magistrate 
has jurisdiction by virtue of this section only, no person shall 
be summarily tried thereunder without his own consent. 


3. Exceptions.—Sections seven hundred and eighty and 
seven hundred and eighty-one do not extend or apply to cases 
tried under this section. 63-64 V., c. 46, s. 3. 


A police magistrate trying a prisoner with his own consent for an of- 
fence triable at a Court of General Sessions, does not constitute a ‘“‘court 
of record’ within the meaning of the Ontario Habeas Corpus Act. R. v. 
Gibson (898),-2 C+ C. C., 302. 

Theft from the person is an indictable offence and, therefore, though 
the prisoner be charged with stealing a sum less than $10, he may be 
summarily tried by a magistrate without his consent. In such a case, if 
the accused consents to be tried by a police magistrate, and is convicted, 
sec. 780 does not apply, but the magistrate has jurisdiction to inflict four- 
teen years’ imprisonment. R. v. Conlin (1897), 1 C. C. C., 41. 

The case above cited was decided before this section was amended by 
the addition of sub.-secs. 2 and 3. 


A city stipendiary magistrate holding a summary trial under Code 
sec. 777 may impose imprisonment not exceeding one year for common 
assault although Code sec. 291 specifies such punishment with the addi- 
tion of the words “if convicted upon an indictment.”’ 


Section 777 gives to police and stipendiary magistrates of towns and 
cities the power to award on summary trials held with the consent of the 
accused, the same punishment as an Ontario Court of General Sessions 
might impose on a trial on indictment. R. v. Hawes (1902), 6 C. C. C., 288. 


On a charge of theft where the value exceeds $10 and the accused con- 
sents to a summary trial before a city stipendiary magistrate, such mag’'s- 
trate is not bound to remand him under Code sec. 783, upon his pleading 
not guilty, but has jurisdiction, apart from sec. 783, conferred by Code 
sec. 777, under which he may try the charge and impose the same punish- 
ment as might be imposed by a court of General Sessions in Ontario. 
R. v. Bowers (1903), 6 C. C. C., 264. . 


The extended jurisdiction given to magistrates of cities and towns 
under this section is not controlled by Code secs. 782 and 783 as regards 
the offences of theft, false pretences and receiving, where the value ex- 
ceeds $10; and a magistrate having jurisdiction under sec. 777 may pro- 
ceed to try such offences without the preliminary investigation required 
in the case of other magistrates whose jurisdiction depends upon sec. 773. 

Where there is a valid conviction under, sec. 777, the warrant of com- 
mitment thereunder need not recite that the charge was read over to the 
accused in conformity with sec. 778 before he was asked to plead, for the 
omission, if otherwise material, is cured by sec. 1130. R. v. McLeod (1906), 
12 Ce CNiCw as: a“ 


See also R. v. Hayward (1902), 6 C. C. C., 399; Re Vanaini (1904), 8 
CoO Ourmicass 
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778. Proceedings on arraignment.—Whenever the magis- 
trate, before whom any person is charged as aforesaid, proposes 
to dispose of the case summarily under ithe provisions of this 
Part, such magistrate, after ascertaining the nature and extent of 
the charge, but before the formal examination of the witnesses 
for the prosecution, and before calling on the person charged 
for any statement which he wishes to make, shall state to such 
person the substance of the charge against him. 

2. Accused put to election.—If the charge is not one that 
can be tried summarily without the consent of the accused the 
magistrate shall then address him in these words, or words to 
the like effect: ‘Do you consent that the charge against you 
shall be tried by me, or do you desire that it shall be sent for 
trial by a jury at the (naming the court at which it can probably 
soonest be tried).’ 

3. Charge reduced to writing.—If the person charged con- 
sents to the charge being summarily tried and determined as 
aforesaid, or if the power of the magistrate to try it does not 
depend on the consent of the accused, the magistrate shall re- 
duce the charge to writing and read the same to such person, 
and shall then ask him whether he is guilty or not of such 
charge. ' 

4. Proceedings on confession.—X%f accused pleads not 
guilty.—If the person charged confesses the charge the magis- 
trate shall then proceed to pass such sentence upon him as by 
law may be passed in respect to such offence, subject to the pro- 
visions of this Act; but if the person charged says that he is 
not guilty, the magistrate shall then examine the witnesses for 
the prosecution, and when the examination has been completed, 
the magistrate shall inquire of the person charged whether he 
has any defence to make to such charge, and if he states that 
he has a defence the magistrate shall hear such defence, and shall 
Pee proceed to dispose of the case summarily. 55-56 V., c. 29, s. 

6. 


If after election of summary trial the charge is amended so as to 
charge a different or distinct offence the accused must be again asked to 
ClcCt.  K.. V. .Woods* (1898), 19 C. I. T., 18. 

The provisions of Code sec. 169 fixing the punishment for which any 
one guilty of obstructing a peace officer shall be liable ‘‘on summary con- 
viction,’’ are controlled by Code secs. 773 and 778, and the charge cannot 
be summarily tried by a magistrate except with the consent of the ac- 
cused given in conformity with section 778. R. vy. Crossen (1899), 3 C. C~ 
C.;,- 152 

After the accused consents to summary trial before a magistrate under 
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Code sec. 778, it is not necessary for the magistrate to again “reduce the 
charge to writing’ if that had been done before the consent was given, 
and it is sufficient for the magistrate to read to the accused the charge 
already written. 

A consent to summary trial under Code sec. 778 given to the magis- 
trate without the option of a jury trial being expressly stated to the ac- 
cused, is invalid and a prisoner held upon a conviction based upon such 
consent must be discharged upon habeas corpus. R. v. Shepherd (1902), 
GPC SeGa Cr 1463" 

See also R. v. Walsh (1904), 8 C. C. C., 101. 


779. Proceedings when accused is a minor.—Whenever 
the person charged appears to be of, or about, or under the age 
of sixteen years, and is not represented by counsel present at 
the time, the magistrate shall not proceed under the last preced- 
ing section without first asking the person charged what ‘his age 
is. 

2. Notice to parents or guardian.—If such person then 
states his age as being sixteen years or less, the magistrate 
Shall defer any further action, and shall at oncd cause notice to 
be given to the parent or parents of such person, living in the 
province, if any, or if he has no such parents, or if his parents 
aré unknown, then to the guardian: or thouseholder, if any, with 
whom he ordinarily resides, of such person having been so 
charged, and of the time and place when such person will be 
called on to make his election as to whether he will be tried by 
the said magistrate. 

3. Reasonable time.—Such notice shall allow reasonable 
time for the said parents, guardian or householder to be present 
and advise the said person charged before he is called on to so 
elect. 


4. Procedure if notice cannot be given.—At the time fixed 
by such notice, or if it appears to the satisfaction of the magis- 
trate that there is no person for whom notice is provided as 
aforesaid, or that all reasonable means to give such notice have 
been taken without success, then, at the earliest convenient 
time, the magistrate shall proceed as in the last preceding sec- 
tion provided. 

5. Advice to be given.—If any person notified as aforesaid 
is present at the time so fixed, the magistrate shall afford him an 
opportunity to advise the person charged before he is called 
upon to elect. 

6. Notice how given.—The notice provided for by this sec- 
tion may be given by registered letter, if the person to be notifi- 
ed does not reside in the city, town or municipality where the 
proceedings are had. 4 HE. VIL. c. 8, s. 1. 
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780. Penalty under (a) or (b) of s. 773.—In the case of 
an offence charged under paragraph (a) or (b) of section seven 
hundred and seventy-three, the magistrate, after hearing the 
whole case for the prosecution and for the defence, shall, if he 
finds the charge proved, convict the person charged and commit 
him to the common gaol or other place of confinement, there to 
be imprisoned, with or without hard labour, for any term not 
exceeding six months. 55-56 V., c. 29, s. 787. 


A conviction which declares that the convicted person is condemned 
to be imprisoned during the space of six months to be computed from the 
day of her arrival as a prisoner in the common jail of the district is suf- 
ficient, and the day from which the term of the sentence is to be comput- 
ed is thereby sufficiently expressed. R. v. Bougie (1899), 3 C. C. C., 487. 

The decision in R. v. Randolph (1900), 4 C. C. C., 165 does not apply 
since the Code Amendment Act of 1900, which declares that secs. 787 and 
788 (now 780 and 781) do not extend to or apply to cases tried under sec. 
785 (now 777). Where the limit of punishment fixed by statute in respect 
of an offence is ‘‘imprisonment not exceeding one month,’’ a sentence for 
a term of thirty days commencing in the month of February, and there- 
fore exceeding a calendar month, is invalid. R. v. Lee (1901), 4 C. GC, C., 
416. 


781. Conviction.—Penalty.—In any case summarily tried 
under paragraphs (c), (d), (e), (f), (g), (h) or (i) of section 
Seven hundred and seventy-three, if the magistrate finds the 
charge proved, he may convict the person charged and commit 
him to the common gaol or other place of confinement, there to 
be imprisoned, with or without hard labour, for any term not ex- 
ceeding six months, or may condemn him to pay a fine not ex- 
ceeding, with the costs in the case, one hundred dollars, or to 
both fine and imprisonment not exceeding the said sum and 
term. 

2. Enforcing conviction.—Such fine may be levied by war- 
rant of distress under the hand and seal of the magistrate, or the 
person comvicted may be condemned, in adition to any other im- 
prisonment on the same conviction, to be committed to the com- 
mon gacl or other place of confinement for a further term not 
exceeding six months, unless such fine is Sooner paid. 55-56 V.., 
Ca0,.5..455. 


This section only applies to authorize six months’ imprisonment in de- 
fault of payment of a fine when fine and imprisonment are conjointly im- 
posed in the first instance. R. v. Stafford (1898), 1.C. C. C., 289. 

A fine under this section must not be in the full sum allowed for fine 
and costs; and where a fine of $100 is imposed the conviction should dis- 
close that there were no ccests. IR. v. Perry (1899), 35 C. L. J., 174. 

See atso Re v. Cyr Gssi); 12 Ont. Pi eR.,. 24. 

A magistrate summarily trying, with the consent of the accused, a 
charge of aggravated assault has jurisdiction to award costs against the 
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accused as well as to impose both fine and imprisonment. R. v.. Burtress 
(1900); "3. C2 IGG.5 536! ; 

On a charge under Code sec. 773 of aggravated assault with grievous 
bodily harm, a police magistrate in Ontario trying the case on the consent 
of the accused to ke tried summarly. the sentence which the magistrate may 
impose is not limited to six moniths’ imprisonment, but may be as great 
as can be-impesed therefor on a trial on indictment at General Sessions. 
KR. v. Arehibald, G898), -4°C.. ©. Ci, 159. 

By virtue of sec. 773 (f), a stipendiary magistrate has power to sum- 
marily determine a charge of being an inmate of a house of ill-fame; and 
the punishment he may inflict therefor is that specified in this section, 
and is not limited by anything contained in sec. 239. R. v. Roberts (1901), 
AAC. WO. CO. 253. ‘ 

Where the sentence imposed upon a summary trial by consent before 
a city stipendiary magistrate for common assault was, in the first instance, 
three months’ imprisonment without mention of hard labour and the min- 
ute of adjudication did not include hard labour, a formal conviction, in- 
cluding hard labour, and a commitment thereon in similar terms are in- 
valid and the accused will be discharged on habeas corpus. ©. yarte 
Carmichael, (1903), 8 C. G. C.. 19. 


782. Theft, false pretenses and receiving stolen pro- 

perty exceeding ten dollars.—Procedure.—When any person 
is charged before a magistrate with theft or with thaving ob- 
tained property by false pretenses, or with having unlawfully re- 
ceived stolen property, and the value of the property stolen, ob- 
tained or received exceeds ten dollars, and the evidence in: sup- 
port of the prosecution is, in the cpinion of the magistrate, suffi- 
cient to put the person on his trial for the offence charged, such 
magistrate, if the case appears to him to be one which may pro- 
perly be disposed of in a summary way, shall reduce the charge 
to writing, and shall read it to the said person, and, unless such 
person is one who, under section seven hundred and seventy- 
five, can be tried summarily without his consent, shall then put 
to him the question mentioned in section seven hundred and 
seventy-eight, and shall explain to him that he is not obliged to 
plead or answer before such magistrate, and that if he does not 
plead or answer before him, he will be committed for trial in 
the usual ccurse. 63-64 V., c. 46, s, 3. 


The extended jurisdiction given to magistrates of ‘cities and towns un- 
der Code sec. 777 is not controlled by secs. 782 and 783 as regards the of- 
fences of theft, false pretences and receiving, where the value exceeds $10; 
and a magistrate having jurisdiction under sec. 777 may proceed to try 
such offences without the preliminary investigation required in the case 
of other magistrates whcese jurisdiction depends upon sec. 773. R. v. Mc- - 
Leod (906); t22Cr°C. CGC.) “73. 


783. Consent and trial—If the person charged as men- 
tioned im the last preceding section consents to be tried by the 
magistrate, the magistrate shall then ask him whether he is 
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guilty or not guilty of the charge, and if such person says that 
he is guilty, the magistrate shall then cause a plea of. guilty to 
be entered upon the proceedings, and sentence him to the same 
punishment as he would have been liable to if he had been con- 
victed upon indicment in the ordinary, way; and if he says that 
he is not guilty, he shall be remanded to gaol to await his trial 
before him in the usual course. 63-64 V., c. 46, s. 3. 


See note to preceding section. 


784. Magistrate may decide not to preceed summarily. 
If, in any proceeding under this Part, it appears to the magis- 
trate that the offence is one which, owing to a previous convic- 
tion of the person charged, or from any other circumstance, 
ought to be made the subject of prosecution by indictment ra- 
ther than to be disposed of summarily, such magistrate may, be- 
fore the accused person has made his| defence, decide not to ad- 
judicate summarily upon the case; but a previous conviction 
shall not prevent the magistrate from trying the offender sum- 
marily, if he thinks fit so to do. 55-56 V., c. 29, s. 791. 


A case which the magistrate has jurisdiction to try summarily without 
the consent of the accused, may, in his discretion, be proceeded with by 
way of preliminary inquiry, and the accused may then subsequently be 
committed for trial. Ex parte Cook (1895), 3 C. C. C., 72. 

Where the offence is one which may be summarily tried by a police 
magistrate on consent, and the accused has consented and made his de- 
fence ito the charge and been acquitted, it is no longer competent for the 
magistrate to turn the proceedings into a preliminary inquiry and to ac- 
cept the prosecutor’s recognizance to prefer an indictment. R. v. Burns 
GSO reas Cus Cei 380: 


785. Election of trial by jury to be stated on warrant 
of committal.—If, when his consent is necessary, the person 
charged elects ‘to be tried before a jury, the magistrate shall pro- 
ceed to hold a preliminary inquiry as provided in Parts XIII., 
and XIV., and if the person charged is committed for trial, shall 
state in the warrant of committal the fact of such election hav- 
ing been made. 55-56 V., c. 29, s. 792. 


786. Full defence allowed.—In every case of summary 
proceedings under this Part the person accused shall be allowed 
to make his full answer and defence, and to have all witnesses 
examined and cross-examined by counsel or solicitor. 55-56 V., 
Ge 20..8.. 193. 


787. Proceeding in «pen court.—Every court held by a 
23 


i, 
we 
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magistrate for the purposes of this Part shall be an is public 
court. 55:56 V., ¢. 29, s. 794. 


As to exclusion of the public from the court-room, see section 645. 


788. Procuring attendance cf witnesses.—The magistrate 
before whom any person is charged under the provisions of this 
Part may. by summons or, by writing under his hand, require 
the attendance of any person as a witness upon the hearing of 
the case, at a time and place to be named in such summons, and 
such magistrate may bind, by recognizance, all persons whom he 
considers necessary to be examined, touching the matter of such 
charge, to attend at the time and place appointed by him and 
then and there to give evidence upon the hearing of such charge. 

2. By warrant if summons disokeyed.—If any person so 
summoned, or required or bound as aforesaid, neglects or refuses 
to attend in pursuance of such summons or recognizance, and if 
proof is made of such person having been duly summoned as 
hereinafter mentioned, or bound by recognizance as aforesaid, 
the magistrate before whom such person should have attended 
may issue a warrant to compel his appearance as a witness. 55- 
Oia +€s 120) Sask ge. 


789. Service of summons.—Hvery summons issued under 
the provisions of this Part may be served by delivering a copy of 
the summons to the person summoned, or by delivering a.copy 
of the summons to some inmate of such person’s usual place of 
abode apparently over sixteen years of age. 

2. Writing sufficient.—Every person required ‘by any writ- 
ing under the hand of the magistrate to attend and give evid- 
ence as aforesaid shall be deemed to have been duly summoned. 
D9-D6 °Vi.5 6) |29) 18.0 196; 


To raise the question whether proper service has been made and juris- 
diction over the person acquired, certiorari is an appropriate remedy. 
Reve smith) et Rs (875), OF OleB., 004? 

Appeal is not an adequate remedy, because the defendant, in order to 
assert his apres, gives the court jurisdiction over his person. Re Rug- 
gles (1902), Cer (Ce Oi e163. 


V 790. Dismissal of charge.—Whenever the magistrate finds 
the offence not proved, he shall dismiss the charge, and make 
out and deliver to the person charged a certificate under his hand 
stating the fact of such dismissal. 55-56 V., c. 29, s. 797. 


J 


791. Effect of conviction.—Every conviction wunder this - 
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Part shall have the same effect as a conviction upon indictment 
for the same offence. 55-56 V., c. 29, s. 798. 


A summary conviction by a magistrate in respect of a charge under 
Part XVI of the Code of an indictable offence which the magistrate has 
absolute jurisdiction to try without the consent of the accused, is subject 
to be enquired into upon habeas corpus and certiorari proceedings, not- 
withstanding the provision of this section that it shall have the same ef- 
fect as a conviction upon an indictment. R. v. St. Clair (1900), 3 C. C. 
Conon: 


V 792. Certificate of dismissal or conviction.—Every per- 
son who obtains a certificate of dismissal or is convicted under 
the provisions of this Part, shall be released from all further or 
other criminal proceedings for the Same cause. 55-56 V., c. 29, 
si 799. 


It has been decided in England, under a somewhat similar statute, 
that when a person accused of any charge has been summarily tried by 
a magistrate or justice, and the charge has been dismissed, the person 
so accused is entitled ex debito justitiae to the certificate of dismissal. 
Hancock v. Somes (1859), 1 EH. & E., 795; Costar v. Hetherington (1859), 
1 BE. & E., 802 

But the certificate should only be given when the case has been fully 
heard on its merits; if it is granted in a case in which the charge has been 
withdrawn before the hearing it will not be a bar to later proceedings on 
account of the same offence. Reed v. Nutt (1890), L. R., 24 Q. B. D., 669. 


793. Result of hearing to be filed in court of sessions.— 
The magistrate adjudicating under the provisions of this Part 
shall transmit the conviction, or a duplicate of the certificate of 
dismissal, with the written charge, the depositions of witnesses 
for the prosecution and for the defence, and the statement of the 
accused to the clerk of the peace or other proper officer for the 
district, city, county or place wherein the offence was committed, 
there to be kept by the proper officer among the records of the 
general or quarter sessions of the peace or of any court discharg- 
ing the functions of a court of general or quarter sessions of the 
peace, 635-64 V., c¢. 46,.s..3; 1 BH. VIL,.¢. 42) s:.2. 


If a conviction has been fyled by a magistrate under this section in 
a court of superior criminal jurisdiction, a motion may be made to quash 
the same without the necessity of a writ of certiorari. R. v. Ashcroft 
(L899) 22°C. CoC a 38ba(Larr.) 

But the full Court of the Territories was equally divided on this point 
Meher ve Monashane (i897) ai. “Cle Os. 488; 

An amended conviction correcting errors of form in a defective con- 
viction previously transmitted for record under sec. 793 may be filed at 
any time before the first conviction is attacked, and even pending the trial 
of a charge of unlawfully remaining at large laid under the defective con- 
Wiction. “RR. vs Taylor "G906); 12"'. C. C,, 244. 
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794. Evidence of conviction or dismissal——A copy of such 
conviction, or of such certificate of dismissal, certified by the 
proper oilicer of the court, or proved to be a true copy, shall be 
sufficient evidence to prove a conviction or dismissal for the . 
offence mentioned therein in any legal proceedings. 55-56 V., ¢. 
29,8. 802.0% 


A signed minute of adjudication by justices endorsed upon the or- 
iginal information is not evidence in a subsequent prosecution for unlaw- 
fully being at large, of the sentence of imprisonment imposed by the jus- 
tices, a formal conviction or a certified copy thereof being essential for 
that purpose. R. v. Taylor (1906), 12 CC. C. C., 244. 


795. Restitution of property.—The magistrate by whom 
any person has been convicted under the provisions of this Part 
may order restitution of the property stolen, or taken or obtained 
by false pretenses, in any case in which the court, before whom 
the person convicted would have been tried but for the pro- 
visions of this Part, might by law order restitution. 55-56 V., c. 
29,.8, 803. 


796. Remand by justice to magistrate.—Proviso.—When- 
ever any person is charged before any justice or justices, with 
any offence mentioned in section seven hundred and seventy- 
three, and in the opinion of such justice or justices the case is pro- 
per to be disposed of summarily by a magistrate, as in this Part 
provided, the justice or justices before whom such person is so 
charged may, if he or they see fit, remand such person for trial 
before the nearest magistrate in like manner in all respects as 
a justice or justices are authorized to commit an accused person 
for trial at any court: Provided that no justice or justices, in 
any province, shall so remand any person for trial before any 
magistrate in any other province. 

2. Surisdiction.—Any person so remanded for trial before 
a magistrate in any city, may be examined and dealt with by 
the said magistrate or any other magistrate in the same city. 
55-56 V., c. 29, s. 804. 


-%97. Provision of Part XV. as to appeals. applies.— | 
Exception.—When any of the offences mentioned in para- 
graphs (a) or (f) of section seven hundred and seventy-three is 
tried in any of the provinces under this Part an appeal shall 
lie from a conviction for the offence in the same manner as 
from summary convictions under Part XV., and all provisions of 
that Part relating to appeals shall apply to every such appeal: 
Provided that in the province of Saskatchewan or Alberta there 


357 


shall be no appeal if the conviction is made by a judge of a 
superior court. 58-59 V., c. 40, s. 1. 


798. Part XV. or provisions as to preliminary inquiries 
not to apply.—Except as specially provided for in the two 
last preceding sections, neither the provisions of this Act relat- 
ing to preliminary inquiries before justices, nor of Part XV., shall 
apply to any proceedings under this Part. 55-56 V., c. 29, s. 808. 


799. Forms to be used.—May be altered.—A conviction or 
certificate of dismissal under this Part may be in the form 55, 
56, or 57 applicable to the case or to the like effect; and whenever 
the nature of the case requires it, such forms may be altered by 
omitting the words stating the consent of the person to be 
tried before the magistrate, and by adding the requisite words, 
stating the fine imposed, if any, and the imprisonment, if any, 
to which the person convicted is to be subjected, if the fine is 
hot sooner paid. 55-56 V., c. 29, s. 807. 


The conviction should be framed in such terms as will shew upon the 
face of it that what was charged came under some statute which gives 
power to convict summarily. R. v. Clark (1862), 21 U. C. Q. B., 552. 


PART Ocv I, 


TRIAL OF JUVENILE OFFENDERS FOR INDICTABLE OFFENCES. 
INTERPRETATION. 


800. Definitions. ‘Two or more justices,’ or ‘the 
justices.’—In this Part, unless the context otherwise requires,— 
(a) ‘two or more justices,’ or ‘the justices,’ includes, 

(i) in the provinces of Ontario and Manitoba, any judge 
of the county court being a justice, police magistrate or stipen- 
diary magistrate, or any two justices, acting within the limits of 
their respective jurisdictons, 

(ii) in the province of Quebec, any two or more justices, 
the sheriff of any district, except Montreal and Quebec, the de- 
puty sheriff of Gaspé, and any recorder, juage of the sessions of 
the peace, police magistrate, district magistrate or stipendiary 
magistrate, acting within the limits of their respective jurisdic- 
tions, 

(iii) in the provinces of Nova Scotia, New Brunswick, Prince 
Edward Island and British Columbia, any functionary or tribunal 
invested by the proper legislative authority with power to do 
acts usually required to be done by two or more justices. 


358 


(iv) in the provinces of Saskatchewan and Alberta, a judge 
of any district court, or any two justices, or any police magistrate 
or other functionary or tribunal having the power of two justices 
and acting within the local limits of his or its jurisdiction, 

(v) in the Northwest Territories, any stipendiary magis- 
trate, any two justices sitting together, and any functionary or 
tribunal having the powers of two justices, and 

(vi) in the Yukon Territory, any judge of the Territorial 
Court, any two justices sitting together, and any functionary or 
tribunal having the powers of two justices; 

(b) ‘Common gaol.’—‘The common gaol or other place of 
confinement’ includes any reformatory prison provided for the 
reception of juvenile offenders in the province in which the con- 
viction referred to takes place, and to which, by the law of that 
province, the offender may be sent. 55-56 V., c. 29, s. 809. 


A judicial officer who has not taken the oaths of allegiance and office, 
and whose qualifications are on that ground objected to by an accused person 
before trial, cannot give a valid judgment; and the fact that he is gen- 
erally recognized by the public as such judicial officer will not affect the 
position. Ex parte Mainville (1898), 1 C. C. C., 528. 

But if the qualifications of such judicial officer are not objected to at 
the time of the trial, his judgment in a criminal matter is valid and bind- 
ing as having been in fact rendered by a de facto judge. Vax partie Curry 
(B93) 9 LCC SiGe e532, 


APPLICATION OF PART. 


801. Not to certain offences in B. C. or P. E. ¥.—The 
provisions of this Part shall not apply to any offence committed 
in the province of British Columbia or Prince Edward Island, 
punishable by imprisonment for two years and upwards; and in 
such provinces it Shall not be necessary to transmit any re- 
cognizance to 'the clefk of the peace or other proper officer. 55-56 
Wir C920 ZO. 


JURISDICTION. 


862. Theft by person not over sixteen.—Every person 
charged with having committed, or having attempted to com- 


mit any offence which is theft, or punishable as theft, and 


whose age, at the pericd of the commission or attempted com- 
mission of such offence, does not, in the opinion of the justice 
before whom he is brought or appears, exceed the age of sixteen 
years, shall, upon conviction thereof in open court, upon his own 
confession or upon proof, befor any two or more justices, be 
committed to the common gaol or other place of confinement 


= 


& 
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within the jurisdiction of such justices, there to be imprisoned, 
with or without hard labour, for any trm not exceeding three 
months, or, in the discretion of such justices, shall forfeit and 
pay such sum, not exceeding twenty dollars, as such justices ad- 


judge. 55-56 V., c. 29, s. 810. 


The power of determining the age or apparent age of the accused is 
given exclusively to the justice; and a conviction will not be held bad for 
the omission to state that the accused is under the age of sixteen years. 
Bis View QUITE (L900 )heesb Cs Tas va, 1644; 


803. No imprisonment in reformatory in Ontario.— 
The provisions of this Part shall not authorize two or more 
justices to sentence offenders to imprisonment in a reformatory 
in the province of Ontario. 55-56 V., c. 29, s. 830. 

804. Net to prevent summary conviction.—Nothing in 
this Part shall prevent the summary conviction of any person 
who may be tried thereunder before one or more justices, for any 
offence for which he is liable to be so convicted under any other 
Part of this Act or under any other Act. 55-56 V., c. 29, s. 831. 


PROCEDURE. 


805. Procuring appearance of accused.—Whenever any 
person, whose age is alleged not to exceed sixteen years, is 
charged with any offence mentioned in section eight hundred 
and two, on the oath of a credible witness, before any justice, 
such justice may issue his summons or warrant, to summon or 


-to apprehend the person so charged, to-appear before any two 


justices, at a time and place to be named in such summons or 
warrant. 55-56 V., c. 29, s. 811 


806. Remand of accused.—Any justice, if he thinks fit, 
may remand for further examination or for trial, or suffer to 
go at large, upon his finding sufficient sureties, any such person 
charged before him with any offence aforesaid. 

2. Sureties bound by recognizances.—Every such surety 
shall be bound by recognizance conditioned for the appearance 
of such person before the same or some other justice or justices 
for further examination, or for trial before two or more iustices 
as aforesaid, or for trial by indictment at the proper court of 
criminal jurisdiction, as the case may be. 

a Recognizances enlarged.—Every such recognizance may 
be enlarged, from time to time, by any such justice or justices 
to such further time as he or they appoint; and every such re- 
cognizance not so enlarged shall be discharged without fee or 
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reward, when the person has appeared according to the condition 
Thereor.  b5-500 V., 0. 20,05. S12. 


807. Election.—The justices before whom any person 1S 
charged and proceeded against under the provisions of this Part, 
before such person is asked whether he has any cause to show 
why he should not be convicted, shall address the person so 
charged in these words, or words to the like effect:— 

‘We shall have to hear what you wish to say in answer to 
the charge against you; but if you wish to be tried by a jury, you 
must object now to our deciding upon it at once.’ 

2. Objection of accused or parent or guardian.—And if 
such person, or a parent or guardian of such person, then objects, 
no further proceedings shall be had under the provisions of this 
Part; but the justices may deal with the caSe according to the 
provisions set} out in Parts XIII. and XIV., as if the accused 
were before them thereunder. 55-56 V., c. 29, s. 8138. 


See sections 644 and 645 as to trial. 


808. When accused shall not be tried summarily.— If 
the justices are of opinion, before the person charged has made 
his defence, that the charge is, from any circumstance, a fit sub- 
ject for prosecution by indictment, or if the person charged, upon 
being called upon to answer the charge, objects to the case being 
Summarily disposed of under the provisions of this Part, the 
justices shall not deal with it summarily, but may proceed to 
hold a preliminary inquiry as provided for in Parts XIII. and 
XIV. 

2. Election to be stated in warrant.—In case the accused 
has elected to be tried by a jury, the justices shall state in the 
warrant of commitment the fact of such election having been 
made, ».bb-56-Vi, ¢. 29,«s. 814. 


809. Summons to witness.—Any justice may, by summons 
or by writing under his hand, require the attendance of any per- 
son as a witness upon the hearing of any case before two 
justices, under the authority of this Part, at a time and place 
to be named in such summons. 55-56 V., c. 29, s. 815. i 


810. Binding over witness.—Anv such justice may require 
and bind by recognizance every person whom he _ considers 
necessary to be examined, touching the matter of such charge, 
to attend at the time and place appointed by him and then and 
there to give evidence upon the hearing of such charge. 56-56 
VS HO 255s, "SiG: 
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811. Warrant when witness disobeys summons.—If any 
person summoned or required Or bound, as aforesaid, neglects 
or refuses to attend in pursuance of such Summons or recogniz- 
ance, and if proof is given of such person having been duly sum- 
moned, as hereinafter mentioned, or bound by recognizance, as 
aforesaid, either of the justices ‘before whom any such person 
should have attended, may issue a warrant to compel his ap- 
pearance as a witness. 55-56 V., c. 29, s. 817. 


812. Service of summons.—Every summons issued under the 
authority of this Part may be served by delivering a copy there- 
of to the person, or to some inmate, apparently over sixteen 
years of age, at such person’s usual place of abode, and every 
person so required by any writing under the hand or hands of 
any justice or justices to attend and give evidence as aforesaid, 
shall be deemed to have been duly summoned. 55-56 V., c. 29, 
So Sls: 


813. Discharge of accused.—Sureties for good _ be- 
haviour.—If the justices upon the hearing of the case deem the 
offence not proved, or that it is not expedient to inflict any 
punishment, they shall dismiss the person charged, and make 
out and deliver to him a certificate in the form 58, or to the 
like effect, under the hands of such justices, stating ‘the fact of 
such dismissal: Provided that if the dismissal shall be on ac- 
count only of it being deemed inexpedient to inflict any punish- 
ment the accused shall be discharged only on his finding sureties 
for his good behaviour. 55-56 V., c. 29, s. 819. 


814. Form of conviction.—The justices before whom any 
person is summarily convicted of any offence in this Part pre- 
viously mentioned, may cause the conviction to be drawn up in 
form 59, or in any other form to the same effect, and the con- 
viction shall be good and effectual to all intents and purposes. 
Bo-5G) Viens. 20, Se 620; 


See R. v. Quinn (1900), 36 C. L. J., 644. 


815. Further proceeding barred.—Every person who ob- 
tains such certificate of dismissal, or is so convicted, shall be, re- 
leased from all further or other criminal proceedings for the 
same Gaaise. 55-56. V.,, ¢ 29, 6. 821. 


816. Conviction and recognizances to we filed.—The 
Justice before whom any person is convicted under the provisions 
of this Part shall forthwith transmit the conviction and recogniz- 
ances to the clerk of the peace or other proper officer, for the 
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district, city, county or union of counties wherein the offence was 
committed, there to be kept by the proper officer among the re- 
cords of the court of general or quarter sessions of the peace, or 
of any other court discharging the functions of a court of gene- 
ral or quarter sessions of the peace.. 55-56 V., c. 29, Ss. 822. 


817. Restitution of property.—No conviction under the 
authority of this Part shall be attended with any forfeiture, ex- 
cept such penalty as is imposed by the sentence; but whenever 
any person is adjudged guilty under the provisions of this Part, 
the presiding justice may order restitution of property in respect 
of which the offence was committed, to the owner thereof or his 
representatives. 

2. Value of property ordered to be paid.—If such property 
is not then forthcoming, the justices, whether they award punish- 
ment or not, may inquire into and ascertain the value thereof 
in money; and, if they think proper, order payment of such sum 
of money to the true owner, by the person convicted, either at 
one time or by instalments, at such periods as the justices deem 
reasonable. : 

3. Recovery of same.—The person ordered to pay such 
sum may be sued for the same as a debt in any court in which 
debts of the like amount are, by law, recoverable, with costs of 
suit, according to the practice of such court. 55-56 V., c. 29, s. 
824. 


818. Proceedings where penalty is not paid.— Whenever 
the justices adjudge any offender to forfeit and pay a pecuniary 
penalty under the authority of this Part, and such penalty is not 
forthwith paid, they may, if they deem it expedient, appoint some 
future day for the payment thereof, and order the offender to be 
detained in safe custody until the day so appointed, unless such 
offender gives security to the satisfaction of the justices, for his 
appearance on such day; and the justices may take such security 
by way of recognizance or otherwise in their discretion. 

2. Commitment to gaol.—If at any time so appointed such 
penalty has not been paid, the same or any other justices may, 
by warrant under their hands and seals, commit the offender to 
the common gaol! or cther place of confinement within their juris- 
diction, there to remain for any time not exceeding three months, 
reckoned from the day of such adjudication. 55-56 V., c. 29, s. 
825. 


819. Costs.—Order for payment.—The justices before 
whom any person is prosecuted or tried for any offence 
cognizable under this Part may, in their discretion, at the re- 


it Fe 
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quest of the prosecutor or of any other person who appears on 
recognizance or summons to prosecute or give evidence against 
such person, order payment to the prosecutor and witnesses for 
the prosecution, of such sums as to them seem reasonable and 
sufficient, to reimburse such prosecutor and witnesses for the ex- 
penses they have severally incurred in attending before them, 
and in otherwise carrying on such prosecution, and also com- 
pensate them for their trouble and loss of time therein, and to 
the constables and other peace officers payment for the ap- 
prehension and detention of any persons so charged. 

2. When no conviction.—The justices may, although no 
conviction takes place, order all or any of the payments aforesaid 
to be made, when they are of opinion that the persons, or any 
of them, have acted in good faith. 55-56 V. c. 29, s. 826. 


820. Costs to he certified by justices.—The amount of ex- 
penses of attending before the justices and the compensation 
for trouble and loss of time therein, and the allowances to the 
constables and other peace officers for the apprehension and de- 
tention of the offender, and the allowances to be paid to the 
prosecutor, witnesses and constables for attending at the trial or 
examination of the offender, shall be ascertained by and certified 
under the hands of such justices. 

2. Limit.—The amount of the costs, charges and expenses 
attending any such prosecution, to be allowed and paid as afore- 
said, shall not in any one case exceed the sum of eight dollars. 
35-00. V., C. 29. Ss. 828. 


821. Order for payment.—On officer.—Every such order 
of payment to any prosecutor or other person, after the amount 
thereof has been certified by the proper justices as aforesaid, 
shall be forthwith made out and delivered by the said justices or 
one of them, or by the clerk of the peace or other proper officer, 
as the case may be, to such prosecutor or other person, upon 
such clerk or officer being paid his lawful fee for the same, and 
shall be made upon the officer to whom fines imposed under the 
authority of this Part are required to be paid over in the district, 
city, county or union of counties in which the offence was com- 
mitted, or was supposed to have been committed. 

2. Officer must pay on sight of order.—Such officer shall 
upon sight of every such order, forthwith pay to the person 
named therein, or to any cther person duly authorized to receive 
the same on his behalf, out of any moneys received by him under 
this Part, the money in such order mentioned, and he shall be 
allowed the same in his accounts of such moneys. 55-56 V., ec. 
28, 8. 828. 
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PART XVIII. 
SPEEDY TRIALS OF INDICTABLE OFFENCES. 
APPLICATION OF PART. 


822. Part only of Canada—The provisions of this Part 
do not apply to the Northwest Territories or the Yukon Territory. | 
55-56 V., c. 29, .s. 762, 6-7 Edw. VILI., c. 45, 8. 6. 


INTERPRETATION. 


823. Definitions.—In this Part, unless the context otherwise 
requires,— 
(a) ‘Judge.’-—Means and includes, 

(i) in the province of Ontario, any judge of a county or 
district court, junior judge or deputy judge authorized to act as 
chairman of the general sessions of the peace, 

(ii) in the province of Quebec, in any district wherein there 
is a judge of the sessions of the peace, such judge of the sessions, 
and in any district wherein there is no judge of the sessions of the 
peace, but wherein there is a district magistrate, such district 
magistrate, or any judge of sessions of the peace; and in any dis- 
trict wherein there is no judge of the sessions of the peace and no 
district magistrate, any judge of the sessions of the peace or the 
sheriff of such district, 

(iii) in each of ‘the provinces of Nova Scotia, New Bruns- 
wick and Prince Edward Island, any judge of a county court, 

(iv) in the province of Manitoba, the Chief Justice, or a 
puisne judge of the Court of King’s Bench, or any judge of a 
county court. 

(v) in the province of British Columbia, the Chief Justice ~ 
or a puisne judge of the Supreme Court, or any judge of a county 
court, 

(vi) in the provinces of Saskatchewan and Alberta, a judge 
of the Supreme Court of the province, or of any district court. 

(b) ‘County attorney. ‘Clerk of the peace.’—Includes, in 
the province of Ontario, the County Crown Attorney, in the pro- 
vinces of Nova Scotia, New Brunswick and Prince Edward Island, 
any clerk of a county court, and in the province of Manitoba, 
any Crown attorney, the prothonotary of the Court of King’s 
Bench, and any deputy prothonotary thereof, any deputy clerk 
of the peace, and the deputy clerk of the Crown and pleas for 
any district in the said province, and in the provinces of Sas- 
katchewan and Alberta, any local registrar, clerk or deputy 


~ 
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clerk of the Supreme Court of the province, or any clerk or acting 
clerk of a district court, or any person conducting under proper 
authority the Crown business of the court. 55-56 V., c. 29,  S. 
763; 58-59 V., ¢, 40, s. 1; 63-64 V., c..46, s. 3. 6-7 Edw. VII., c. 45, 
Ss. 6. 

In Nova Scotia the County Judge’s Criminal Court is not an inferior 
court subject to review upon habeas corpus of its decisions and proceed- 
ings; and the judge of such court is invested as to proce:d'ags within the 
jurisdiction of that Court with the like powers as belong to a superior 
COURT MOgeis i. Ve Burke (1698), tO. ©. Cre bad: 

The County Courts of New Brunswick are not Courts of Oyer and Ter- 
miner and general gaol delivery. R. v. Wright (1896), 2 C. C. C., 83 

Whether the judge presiding at the trial had jurisdiction to summarily 
try the defendant, is a ‘‘question of law’’ and may be the subject of a re- 
served case. In a district in the Province of Quebec, in which there is a 
district magistrate the sheriff has no jurisdiction to try an accused person 
under the provisions of the Code relating to the speedy trial of indictable 
offences. R. v. Paquin (1898), 2 €. C. C., 134. 


JURISDICTION. 


824. Judge a court of record.—The judge sitting on any 
trial under this Part for all the purposes thereof and proceedings 
connected therewith or relating thereto, shall be a court of 
record, and in every province of Canada, except the provinces 
of Quebec, Saskatchewan and Alberta, such court shall be called 
the County Court Judge’s Criminal Court of the county or union 
of counties or judicial district in which the same is held. 

2. In the province of Saskaichewan such court shall be called 
the District Court Judge’s Criminal Court, and in the province of 
Alberta, the District Judge’s Criminal Court, of the district in 
which the same is held. 

3. Record to be filed.—The record in any such case shall 
be filed among the records of the court over which the judge 
presides, and as part of such records, 55-56 V., c. 29, s. 764; 6-7 
Edw. VII., c. 45, s. 6. 


One of the consequences of a district magistrate in Quebec acting un- 
der the Speedy Trials sections being a court of record is that his judg- 
ment cannot be enquired into on habeas corpus. Ex parte O’Kane, Ram- 
say’s Cases, 188; R. v. Murray (1897), 1 C. C. C., 452. 


825. Offences triable under this Part by consent.— 
Every person committed to gaol for trial on a charge of being 
guilty of any of the offences which are mentioned in section five 
hundred and eighty-two as being within the jurisdiction of the 
general or quarter sessions of the peace, may, with his own con- 
sent, be tried in any province of Canada, and, if convicted. 
sentenced by the judge. — 
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2. Entry of consent.—An entry shall be made of such con- 
sent at the time the same is given. 

3. Trial out of sessions and term.—Such trial shall be had 
under and according to the provisions of this Part out of sessions 
and out of the regular term or sittings of the court, and whether 
the court before which, but for such consent, the said person 
would be triable for the offence charged or the grand jury thereof 
is or is not then in session. 

4. Committed for trial—A person who has been bound over 
by a justice or justices under the provisions of section six hun- 
dred and ninety-six, and has been surrendered by his sureties, 
and is in custody on the charge, or who is otherwise in custody 
awaiting trial on the charge, shall be deemed to be committed for 
trial within the meaning of this section. 63-64 V., c. 46, s. 3. 


In a British Columbia case before the amendment of this section in 
1900 (then sec. 765), it was.held that the words ‘‘committed to gaol: for 
trial” should be construed ag including any caSe where: ine accused is 
found in custody charged with an offence in respect of which he has the 
right to elect in favor of a speedy trial, and although he is so in custody 
by reason of his surrender for the purpose of appearing before the judge 
to elect a speedy trial after having been admitted to bail. R. v. Law- 
rence (1896), 1 Cr; CC. G:, 295. 


But in Nova Scotia it was held that a person not committed by the 
magistrate, but admitted to bail by him under sec. 696 was not a person 
“committed to gaol for trial,’’ although he had given himself into custody. 
Re ve Gibson s(1896), +2. C2-C. Cy 451. 


The prisoner’s reply upon arraignment that ‘‘for the present’’ he elect- 
ed to be tried by a jury is a sufficient election. R. v. Ballard (1897), 1 
CoG. Cla 9b. 


If the accused, after electing in favor of a speedy trial, his right to 
which is disputed by the Crown, takes no further steps to obtain that 
right and is then indicted at the next Court of Oyer amd Terminer, his 
plea to such indictment will conclude him as to the mode of trial, and he 
cannot afterwards elect for a speedy trial without a jury. R. v. Lawrence 
S96) § 1s LC. iC Om: 


The committal referred to in this section is a committal by the magis- 
trate and does not include a judge’s order made under sec. 1088 for the 
render of the accused to gaol at the instance of his bondsmen. R. v. 
Smith” (1898), 38 C. ‘Co -Cz, 467; 


Consent does not confer jurisdiction, and the accused may, upon an 

appeal by way of case reserved, object to the jurisdiction he has himself 
selected. R. v. Smith, supra. 
_ A district magistrate in Quebec may, under his powers as a justice of the 
peace, hold a preliminary-inquiry and commit for trial, and upon the ac- 
eused electing in favor of a ‘‘speedy trial’ in pursuance of this section, 
the same magistrate may hold the ‘‘speedy trial;’’ but where on the re- 
turn of a@ summons in the preliminary inquiry, before such magistrate, 
the accused consented to be then tried by him without a jury and with- 
out a preliminary inquiry or committal for trial, and was tried and con- 
victed, the conviction must be set aside for want of jurisdiction. R. v. 
Breckenridge (1903), 7 C. C. C., 116. 


367 
PROCEDURE. 


826. Sheriff to notify judge after committal of ac- 
ecused.—Every sheriff shall, within twenty-four hours after any 
prisoner charged as aforesaid is committed to gaol for trial, 
notify the judge in writing that such prisoner is so confined, 
stating his name and the nature of the charge preferred against 
him, whereupon, with as little delay as possible, such judge shall 
cause the prisoner to be brought before him. 

2. Notice to prosecuting officer when judgé does not 
reside in county.—Where the judge does not reside in the 
county in which the prisoner is committed, the notification re- 
quired by this section may be given to the prosecuting officer, 
instead of to the judge, and the prosecuting officer shall in such 
case, with as little delay as possible, cause the prisoner to be 
brought before him. 55-56 V., c. 29, s. 766; 63-64 V., c. 46, s. 3. 


827. Arraignment.—The judge or such prosecuting officer 
upon having obtained the depositions on which the prisoner was 
so committed shail state to him,— 

(a) The charge.—That he is charged with the offence, de- 
scribing it; 

(b) The option.—That he has the option to be forthwith 
tried before a judge without the intervention of a jury, or to 
remain in custody or under bail, as the court decides, to be tried 
in the ordinary way by the court having criminal jurisdiction. 

2. Early day for trial.—If the prisoner has been brought be- 
fore the prosecuting officer, and consents to be tried by the 
judge, without a jury, such prosecuting officer shall forthwith in- 
form the, judge, and the judge shall thereupon fix an early day 
for the trial and communicate the same to the prosecuting officer. 

3. Prosecuting officer prefers charge.—Plea of guilty.— 
In such case or if the prisoner has been brought before the judge 
and consents to be tried by him without a jury, the prosecuting 
Officer shall prefer the charge against him for which he has ‘been 
committed for trial, and if, upon being arraigned upon the charge, 
the prisoner pleads guilty, the prosecuting officer shall draw up 
a record as nearly aS may be in form 60. 

4. Entered on record. Sentence.—Such plea shall be 
entered on the record, and the judge shall pass the sentence 
of the law on such prisoner, which shall have the same 
force and effect as if passed by a court having jurisdiction to try 
the offence in the ordinary way. 63-64 Viv e46;"s:53! 


It appears that as the ‘‘charge’’ in the County Judge’s Criminal Court 
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must under this section be prepared from the depositions, an accused per- 
son committed upon a preliminary. enquiry at which he has waived the 
taking of depositions, has no right to elect to be tried by such Court. R. 
Vv. Gibsons(i896); 13.C.—C. (Cre45L. 

After a committal for trial at the instance of the Crown upon a charge 
of manslaughter and arraignment thereon under the speedy trials clauses 
and election of the accused forsspeedy trial without a jury, the proceed- 
ings in the County Court Judge’s Criminal Court will not be stayed at 
the instanceof the Crown to enable a charge of murder to be substituted. 
iV. elelford 1904) VS aC.'C. eC. 223. ‘ 

The waiver by the accused upon a preliminary enquiry of the taking 
of depositions and his consent to be committed for trial without any de- 
positions deprives him of the right of speedy trial, as the charge upon a 
speedy trial must be stated to the accused from the depositions on which 
‘he was committed. The information is not a deposition within the mean- 
ing of this section. R. v. McDougall (1904), 8 C. C. C., 2384. 

A prisoner committed for trial who has elected in favor of a speedy 
trial, but breaks gaol before a day is fixed for such trial, may on his re- 
capture claim the right to a speedy trial for the offence for which he was 
committed, and this notwithstanding that the grand jury has in the mean- 
time found an indictment against him for such offence. 

Where an indictment for breaking gaol has been found without a pre- 
liminary enquiry before a magistrate, the accused cannot upon his recap- 
ture elect for a speedy trial without a jury upon that charge, although 
prior to his escape be had elected for a speedy trial upon the principal 
charge for which he had been committed. R. v. Hebert (1905), 10 C. C. C., 
288. 


828. Demand of jury trial—If the prisoner on being 
brought before the prosecuting officer or before the judge as 
aforesaid demands a trial by jury, he shall be remanded to gaol. 

2. Re-election.—Any prisoner who has elected to be tried 
by jury may, notwithstanding such election, at any time before 
such trial has commenced, and whether an indictment has been 
preferred against him or not, notify the sheriff that he desires to 
re-elect, and it shall thereupon be the duty of the sheriff and 
judge or prosecuting officer to proceed as directed by section 
eight hundred and twenty-six. 

3. Procedure thereon.—Thereafter unless the judge, or the 
prosecuting officer acting under subsection two of section eight 
hundred and twenty-six, is of opinion that it would not be in the 
interests of justice that the prisoner should be allowed to make 
a second election, the prisoner shall be proceeded against as if his 
said first election had not been made. 63-64 V., c. 46, s. 3. 


A prisoner arraigned before a county judge, and who thereupon de- 
mands a trial by jury and elects not to be tried forthwith by such judge 
without a jury, has no absolute right after remand to gaol to change the 
election so made, although the election made by him was made under 
mistake. RR. v. Ballard (4897), 1.C. C.»€., 96. 

The above case was decided before the amendment of 1900 to former 
section 767 (now 827 and 828). But see R. v. Prevost (1895), 4 B. C. R., 326. 

The surrender and election in favor of speedy trial of a person who, 
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at the preliminary inquiry, was bailed to appear for trial, must take place 
before a true bill has been found by the grand jury and filed of record 
in the jury court, and unless so made the jury court will have exclusive 
jurisdiction. . 

This section confers the right to re-elect in favor of a speedy trial, 
notwithstanding a pending indictment, only in case the accused has been 
arraigned under the speedy trials procedure, and has thereupon elected 
against a speedy trial. R. v. Komiensky (19038), 6 C. C. C., 524. 


829. Persons jointly accused.—If{f one of two or more 
prisoners charged with the same offence demands a trial by jury, 
and the other or others consent to be tried by the judge without 
a jury, the judge, in his discretion, may remand all the said 
prisoners to gaol to await trial by a jury. 55-56 V., c. 29, s. 768. 


830. Election under Parts XVI. or XVII.—If under Part 
XVI. or Part XVII., any person has been asked to elect whether 
he would be tried by the magistrate or justices, as the case may 
be, or before a jury, and he has elected to be trie® by a jury, 
and if such election is stated. in the warrant of committal for 
trial, the sneriff, prosecuting officer or judge shall not. be re- 
quired to take the proceedings directed by this Part. 

2. Re-election.—If such person, after his said election to be 
tried by a jury, has been committed for trial he may at any 
time before the regular term or sittings of the court at which 
such trial by jury would take place, notify the sheriff that he 
desires to re-elect. 

3. Procedure in such ecase.—In such case it shall be the 
duty of the sheriff to proceed as directed by section eight hun- 
dred and twenty-six, and thereafter the person so committed 
shall be proceeded against as if his said election in the first in- 
stance had not been made. 55-56 V., c. 29, s. 769. 


831. Continuance of proceedings before another judge.— 
Proceedings under this Part commenced before any judge may, 
where such judge is for any reason unable to act, be continued 
before any other judge competent to try prisoners under this 
Part in the same. judicial district, and such last mentioned judge 
shall have the same powers with respect to such proceedings as 
if such proceedings had been commenced before him, and may 
cause such portion of the proceedings to be repeated before him 
as he shall deem necessary. 55-56 V., ce. 29, s. 770. 


832. Election after committal under Parts XVI. or 
XVII.—If, on the trial under Part XVI. or Part XVII. of any 
person charged with any offence triable under the provisions of 

24 
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this Part, the magistrate or justices decide not to try the same 
summarily, but commit such person for trial, such person may 
afterwards, with his own consent, be tried under the Bie ee of 
this Part. , °55-56 V., G29, s077L. 


833. Trial of accused.—Comviction.—If the prisoner upon 
being arraigned under this Part consents as aforesaid and pleads 
not guilty the judge shall appoint an early day, or the same day, 
tor his trial, and the county attorney or clerk of the peace shall 
subpoena the witnesses named in the depositions, or such of them 
and ‘such other witnesses as he thinks requisite to prove the charge, 
to attend at the time appointed for such trial, and the judge may 
proceed to try such prisoner, and if he be found guilty sentence 
as aforesaid shall be passed upon him. 

2. Acquittal. Discharge.—If he be found not guilty the 
judge shall immediately discharge him from custody, so far as 
respects the: charge in question. 

do. Form of record.—The prosecuting officer in such case 
shall draw up a record as nearly as may be in form 61. 55-56 
Vee, 29a. Fre. 


} A preliminary inquiry held by a magistrate and a commitment for 

{trial made on a statutory holiday are bad in law. If after such commit- 

/ ment the accused elects to be tried at’ the County Judge’s Criminal Court and 

: pleads there to the charge and is convicted, the conviction is not invalid- 

; ated because of the invalidity of the commitment for trial. R. v. Murray 
(USE) Cg (Co Capes 


A ‘speedy trial at a County Judge’s Criminal Court and a ‘conviction . 


thereon are not invalidated by the judge having taken evidence upon ano- 
ther charge against the same accused pending an adjournment of the 
hearing of the principal charge and after part of the evidence therein had 
been taken, if the charges were different as to time and place and the 
judge certifies that he was not influenced as to the principal charge by the 
evidence in the other. R. v. Bullock (1903), 8 C. C. C., 


834. Preferring charges other than those for which 
accused is committed.—The county attorney or clerk of the 
peace or other prosecuting officer may, with the consent of the 
judge,prefer against the prisoner a charge or charges for any 
offence or offences for which he may be tried under the provi- 

, sions of this Part other than the charge or charges for which he 
has been committed t6 aol for trial, altuough such charge or 
charges do not appear or are not mentioned in the depositions 
upon which the prisoner was so committed. 

2. Subsequent proceedings thereon.—Any such charge may 
thereupon be dealt with, prosecuted and disposed of, and the pri- 
soner may be remanded, held for trial or admitted to bail thereon, 
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in all respects as if such charge had been the one upon which the 
prisoner was committed for trial. 55-56 V., c. 29, s. 773 


See Goodman v. R. (1883), 3 O. R., 18. 

The charge which may be added or substituted with the judge’s con- 
‘ nt at a speedy “trial under this section must be “cognate to the one. for: 

yhich~ the accuséd- “was committed or bailed, and it is not permissible to 
ada or “substitute Ano NAaArge wholly _ disconnected therewith. R. vy. Wener 
Ouny. 6 CnC Cy 406. 


835. Powers of judge on trial.—The judge shall, in any 
case tried before him, have the same power as to acquitting or > 


convicting, or convicting of any cther offence than that charged, 
as a jury ‘would have in case the prisoner were tried by a court | 
having jurisdiction to try the offence in the ordinary way, and 


may render any verdict which might be rendered by a jury upon 2 


a trial at a sitting of any such court. 55-56 V., c. 29, s. 774. 
Sed. y.| Haines (1877)) 420U.>C. Q: Bi)! 208. 


836. Bail if trial by judge.—If the prisoner elects to be 
tried by a judge without the intervention of a jury the judge 
may, in his discretion, admit him to bail to appear for his trial, 
and extend the bail, from time to time, in case the court be 
adjourned or there is any other reason therefor. 

2. Before clerk of the court.—Such bail may be entered 


into and perfected before the clerk of the court. 55-56 V., c.. 29, 
et thy 


837. Bail if trial by jury.—If a prisoner elects to be tried 
by a jury the judge may, instead of remanding him to gaol, ad- 
mit him to bail. to appear for trial at such .1me and place and 
before such court as is determined upon, and such bail may be 
entered into and perfected before the clerk of the court. 55-56 V., 
aie eit OF 4 Se 


838. Adjournment.—The judge may adjourn any trial from 
time to time until finally terminated. 55-56 V., c. 29. 3s. 777. 


An adjournment of a speedy trial may be made under this section in 
order to obtain the attendance of a material witness, although the party 
applying for same had elected to proceed without such witness; and al- 
though the trial had commenced. R. v. Gordon (1898), 2 C. C. C., 141. 

Notwithstanding this section, it is not competent for a judge trying s| 
a charge without a jury under the speedy trials clauses of the Code to} 
postpone ‘his decision on the first charge until he has heard the evidence! 
on several other charges against the same accused party, and to then) 
decide the question of guilt in all. Such a proceeding prejudices the ac-} 
cused in his defence and entitles him to a new trial upon both charges. 


> 
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If time be required in the first case for deliberation on the question of 
guilt after hearing the evidence, an adjournment may be made, but the 
trial of the subsequent charges must likewise be postponed. R. v. Mc- 
Berny’ (£397), 3 Cr CG. C7339, 


839. Powers of amendment.—The iudg. shall have all the 
powers of amendment which are possessed by any court before 
ee an indictment may be tried under this Act. 55-56 V., c. 29, 
s. ; ; 


840. Recognizanoe to prosecute or give evidence.—Obli- 
gatery.—Notice.—Any recognizance taken under section six hun- 
dred and ninety-two, for the purpose of binding a prosecutor or a 
witness, shall, if the person committed for trial elects to be tried 
under the provisions of this Part, be obligatory on each of the 
persons bound thereby, as to all things therein mentioned with 
reference to the trial by the judge under this Part, as if such 
recognizance had been originally entered into for the ‘doing of 
such things with reference to such trial: Provided that at least 
forty-eight hours’ notice in writing shall be .given,.either person- 
ally or by leaving the same at the place c# residence of the per- 
sens bound by such recognizance as théréin describéd, to appear 
before the judge at the place where such trial is to be had. 55-56 
ORR rae, Barve 


841. Witnesses to attend throughout trial—Every wit- 
ness, whether on behalf of the prisoner or against him, duly sum- 
moned or subpcenaed to attend and give evidence before the judge 
sitting on any such trial on the day appointed for the same shall 
be bound to attend and remain in attendance throughout the trial. 

2. Con.empt.—If he fails so to attend he shall be held guilty 
of contempt of court, and may be proceeded against therefor ac- 
cordingly. 55-56 V.. c. 29, s. 780. 


842. Warrant may issue for witness.—Upon proof to the 
satisfaction of the judge of the service of a subpcena upon any 
witness who fails to attend before him as required by such sub- 
poena, and upon such judge being satisfied that the presence of 
such witness before him is indispensable to the ends of justice, he 
may, by his warrant, cause the said witness to be apprehended 
and forthwith brought before him to give evidence as required by 
such subpoena, and to answer for his disregard of the same. 

2. Detention thereunder or release on recognizance.— 
Such witness may be detained on such warrant before the said 
judge, or in the common gaol, with a view to secure his presence 
as a witness; or, in the discretion of the judge, such witness may 
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be released on recognizance with or without sureties, conditioned 
for his appearance to give evidence as therein mentioned, and to 
answey for his default in not attending upon the said subpcena, 
as for a contempt. 

3. Contempt.—Penalty.—The judge may, in a summary 
manner, examine into and dispose of the ‘charge of contempt 
against any such witness who, if found guilty thereof, may be 
fined or ‘imprisoned, or both, such fine not to exceed one hundred 
dollars and such imprisonment to be in the common gaol, with or 
without hard labour, and not to ‘exceed the term of ninety days, 
and he may also be ordered to pay the costs incident to the exe- 
cution of such warrant and of his detention in cxstody. 

4. Forms.—Such warrant may be in form 62 and the convic- 
tion for contempt in form 13, and the same shall be authority to 
the persons and officers therein required to act to do as they are 
therein respectively directed. 55-56 V., c. 29, s. 781. 


PART XIX, 
PROCEDURE BY INDICTMENT. 
GENERAL PROVISIONS AS TO INDIC?'MENTS. 


843. Need not be on parchment.—It shall not be necessary 
for any indictment or any record or document relative to any 
criminal case to be written on parchment. 55-56 V., c. 29, s. 608. 


844. Statement of venurc.—lIt shall not be necessary to state 
any venue in the body of any indictment, and the district, county 
or place named in the margin thereof shall be the venue for all 
the facts stated in the body of the indictment. 

2. Local deseription.—lIf local description is required such 
local description shall be given in the body of the indictment. 55- 
ob) V.,-¢, 29, $1609: 


Archbold (21st ed., p. 57), gives the following as cases in which it has 
been held necessary to give in the body of the indictment the local des- 
cription: burglary, housebreaking, stealing in a dwelling-house, being found 
by night armed with intent to break into a dwelling-house and to com- 
mit an indictable offence therein, sacrilege, maliciously firing a dwel- 
ing-house, forcible entry, nuisances on highways, poaching, riotously 
demolishing churches, houses, machinery, etc., and malicious injuries to 
mill-dams or other local property. 


845. Unnecessary stiatement.—It-shall not ‘be necessary to 
state in any indictment that the jurors present upon oath or af- 
_firmation. 
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2. Form.—It shall be sufficient if an indictment begins ac- 
cording to form 63, or to the like effect. 

3. Mistake in heading immaterial—Any mistake in the 
heading shall upon being discovered be forthwith amended, and 
Leia amended or not shall be immaterial. 55-56 V., c. 29, s. 


SPECIAL CASES. 


- 846. Indictment for pretendimg to send money. etc, in 
letter.—It shall not be necessary to allege, in any indictment 
against any person for wrongfully and wilfully pretending or al- 
leging that he inclosed and sent, or caused to be inclosed and 
sent, in any post letter, any money, valuable security or chattel, 
or to prove on the trial, that the act was done with intent to de- 
fraud. 55-56 V., c. 29,-s. 618. 


847. Indictament for treason, ete —Every indictment for 
treason, or for an offence against any of the sections, seventy-six 
to eighty-six inclusive, shall state overt acts, and no evidence 
shall be admitted of any overt act not stated wnless it is other- 
wise relevant as tending to prove some overt act stated. 

2. Amendment.—The power of amending indictments in this 
Part contained shall not extend to authorize the court to add to 
the overt acts stated in the indictment. 55-56 V., c. 29, s. 614. 


848. Indictment for stealing by tenant or lodger.—An in- 
dictment may be preferred against any person who steals any 
chattel Jet to be used by him in or with any house or lodging, or 
who steals any fixture so let to be used, in the same form as if 
the offender was not a tenant or lodger, and in either case the 
property may be laid in the owner or person letting to hire. 55- 
5O Wal e295 ie. 0625, 


849. Accessories after the fact and receivers.—Every one 
charged with being an accessory after the fact to any offence, or 
with receiving any property knowing it to have been stolen, may 
be indicted, whether the principal offender or other party to the 
offence or person by whom such property was so obtained has or 
has not been indicted or convicted, or is or is not amenable to 
justice, and such accessory may be indicted either alone as for a 
substantive offence or jointly with such principal or other offend- 
er or person. 

9 Joining receivers—-When any property has been stolen 
any number of receivers at different times of such property, or of 
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any part or parts thereof, may be charged with substantive of- 
fences in the same indictment, and may be tried together, whether 
the person by whom the property was so obtained is or is not in- 
dicted with them, or is or is not in custody or amenable to just- 
tee 355-56 V.,. Ce 29... C627, 


Sections 954, 993 and 994 relate to proceedings against and the trial of 
persons accused of having received goods knowing them to have been 
Stolen. As to accessories after the fact, see sections 71, 76, 267, 574 and 575. 


850. Indictment in respect to post office employees.—In 
any indictment against any person employed in the post office of 
Canada for any offence against this Act, or against any person for 
an offence committed in respect of any person so employed, it 
shall be sufficient to allege that the offender, or such other person, 
was employed in the post office of Canada at the time of the com- 
mission of such offence, without stating further the nature or 
particulars of his employment. 55-56 V., c. 29, s. €24, 


851. Indictment charging previous convictions.—In any 
indictment for an indictable offence, committed after a previous 
conviction or convictions for any indictable offence or offences, 
or tor any offence or offences, for which a greater punishment 
may be inflicted by reason of such previous conviction, it shall 
be sufficient, after charging ‘the subsequent offence. to state that 
the offender was at a certain time and place, or at certain times 
and places, convicted of an indictable offence or offences, or of 
an offence or offences. as the cas? may be, and to state the sub- 
stance and effect only, omittmg the formal part of the indictment 
and conviction. or of the summary conviction, asethe cas2 mav be, 
‘for the previous offence or offences, without otherwise describing 
the previous offence or offences. 55-56 V., c. 29, s. 628. 


Sce sections 568, 968, 964 and 982. 
GENERAL PROVISIONS AS TO COUNTS. 


852. Substance of offence stated.—Every count of an in- 
dictment shall contain, and shall be sufficient if it contains in 
substanee, a statement that the accused has committed some in- 
dictable offence therein specified. x 

2. In popular language.—Such statement may be made in 
popular language without any technical averments or any allega- 
tions of matter not essential to be proved. 

2 In the words of the enactment cr otherwise.—such 
statement may be in the words of the enactment deseribing the 
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offence or declaring the matter charged to be an indictable of- 
fence, or in any words sufficient to give the accused notice of the 


offence with which he is charged. : 
4. Form.—Form 64 affords examples of the manner of stating 


offences. 55-56 V., c. 29, s. 611 


It is not necessary that an indictment which sufficiently describes 
that which is by statute an indictable offence should conclude with the 
words ‘‘against the form of the statute in such case made and provided, 
and against the peace of Our Lord the King, his Crown and dignity.’’ 
Re v.- Doyle, (1894), 2 Cx ©. .C.. 335. 

An indictment that does not set up in the statement of the charge 
all the essential ingredients, is defective and cannot be sustained. An in- 
dictment charging the publication of a defamatory libel, which does not 
state that the same was likely to injure the reputation of the libelled per- 
son by exposing him to hatred, contempt or ridicule, or was designed to in- 
sult him, is bad by reason of the omission of an essential ingredient of the 
offence. Such an indictment cannot be amended and must be set aside 
and quashed ds ‘the defect is a matter of substance. R. vy. Cameron (1898), 
rie Ora! Gok Gree We 

An indictment multifarious in that it combines a charge of a failure 
to provide necessaries for a child under sixteen under Code secs. 242 and 
244 with a charge of an attempt to murder the child (Code sec. 264), and to 
which indictment the prisoners pleaded is sufficient upon which to base 
a conviction thereon for the latter offence without a formal amendment 
of the indictment, where the presiding judge has withdrawn from the jury 
that portion of the charge based upon secs. 242 and 244, R. v. Lapierre 
(1897 )a WC. Cx iG 1413. 

Hach count of an indictment must contain a statement of all the es- 
sential ingredients which constitute the offence charged. R. v. Weir (1900), 


BACW Csr CH f499¢ 
An indictment is sufficient in form if it contains all the allegations 


essential to constitute the offence and charges in substance the offence 
created by the statute; and it is immaterial in what part of the same the 
averment ig contained, or that words of equivalent import are used in- 
stead of the language of the statute. An indictment charging bank offi- 
cials with having made a monthly report, etc., ‘‘a wilful, false and de- 
ceptive statement’’ of and concerning the affairs of the bank, with intent 
to deceive, sufficiently charges the offence, under the Bank Act, of having 
made “‘a wilfully false or deceptive statement in any return or report’’ 
With) SUCH vintent. eit.ieve, Weir «(1889),.93 Cs 16... O.5.21022 

The absence or the insufficiency of particulars does not vitiate an in- 
dictment nor an information; ‘but if it should be made to appear that 
there is a reasonable necessity for more specific information, the court 
or magistrate may, on application of the accused person, order that fur- 
ther particulars be given, but such an order is altogether within the judi- 
cial discretion of the judge or magistrate. R. vy. France (1898), 1 C. C. 


Corel: 
It is not necessary to allege in an indictment facts which the law 
So 


will necessarily infer from the proof of other facts which are alleged. 
where an indictment for unlawfully writing and publishing a defamatory 
libel omitted to allege that the libel was published maliciously, it was held 
that the indictment was nevertheless good inasmuch as, upon proof of 
the publication of the libel, the legal inference, until rebutted by the de- 
fendant, was that it was published maliciously; and the allegation that the 
publication was malicious was not, therefore, a necessary averment. R. 


y. Munslow (1895), 18 Cox C. C., 112, 
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. AS a general ruie the name of the person against whom an offence 
has been committed should be given, and any property which has been 
the subject of an offence should be described. But to prevent a crime go- 
Ing unpunished where it is impossible to give the name of the party, it 
is in such case sufficient, as an exception to the general rule, for the 
grand jury to state that it has been committed against a person to the 
jurors unknown. R. y. Taylor (1895), R. J. Q., 4 Q. B., 226. 

An indictment charging that the accused unlawfully attempted to steal 
from the person of an unknown person the property of such unknown per- 
Son without giving the name of the person against whom the offence was 
committted or the description of the property the accused attempted to 
steal, is sufficient. R. v. Taylor, supra. 

The examples in Code form 64 of the description of offences in indict- 
ments .are intended to illustrate the provisions of Code sec. 852, relating 
to the form of counts; and the operative effect of form 64, under Code sec. 
1152, is not restricted to the validating of counts in respect only of the parti- 
cular offences for which examples are given in the form, but extends to 
counts for other offences. R. v. Skelton (1898), 4 C. C. C., 467. 

There is a difference between an indictment which is bad for charging 
an act which as laid is no crime, and an indictment which is bad for 
charging a crime defectively; the latter may be aided by verdict, the for- 
men cannot, iR. “Vv. Waters (848), 2 Den. C2 C., 356. 

If the indictment charges no crime, the defect is a matter of substance 
and not amendable, and the court is obliged to arrest the judgment. R. 
Vem VeDDmC(Letoleria Men. Cz Ce S88 Riv. Carr, 26.1. .C.. Jux.,. 6%. 

Where the statutory form of indictment is not followed, but the in- 
dictment contains all the averments which the statute requires, the ad- 
dition of other unnecessary averments does not invalidate the indictment 
although it might not be sufficient at common law. R. v. Coote (1903), 


Sa@r C79 C,,.. 199 


853, Details of circumstances.—FProviso.—Every count of 

an indictment shall contain so much detail of the circumstances 
of the alleged offence as is sufficient to give the accused reason- 
able information as to the act or emission to be proved against 
him, and to identify the transaction referred to: Provided that 
the absence or insufficiency of such details shall not vitiate the 
count. 
2. Reference to section of statute.—A count may refer to 
any section or subsection of any statute creating the offence 
charged therein, and in estimating the sufficiency of such count the 
court shall have regard to such reference. 

3. Single transaction.—Every count shall in general apply 
only to a single transaction. 55-56 V., c. 29, s. 611. 


See notes to preceding section. 


854. Offences may be charged in the alternative.—A 
count shall not be deemed objectionable on the ground that it 
charges in the alternative several different matters, acts or omis- 
sions which are stated in the alternative in the enactment de- 
scribing any indictable offence or declaring the matters acts or 
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omissions charged to be an indictable offence, or on ithe ground 
that it is douole or multifarious. 55-56 V., c. 29 S. 612. 


855. Count not objectionable or insufficient on ground 
of omission of certain statements.—No count shall be deemed 
objectionable or insufficient for the reason only,— 

(a) that it does not contain the name of the person pasted 
or intended, or attempted to be injured; or, 

(b) that it does not state who is the owner of ary property 
therein mentioned; or, 

(c) that it charges an intent to defraud without naming or de- 
scribing the person whom it was intended to defraud; or, 

(d) that it does not set out any document which bd be the 
subject of the charge; or, 

(e) that it does not set out the words used where words 
used are the subject of the charge; or, 

(f) that it does not specify the means by which the cffence 
was committed; or, 

(g) that it does not name or describe with precision any per- 
son, place or thing; or, 

(h) that it does not in cases where the consent of any person, 
official or authority is required before a prosecution can be insti- 
tuted, state that such consent has been obtained. 

2. Not to restrict general provisions cf ss. 852 and 853. 
—No provision contained in this Part as to matters which are not 
to render any count objectionable or insufficient shall be construed. 
as restricting or limiting in any way the general provisions of sec- 
tions eight hundred and fifty-two and eight hundred and fifty- 
three. 55-56 V. c. 29, ss. 613 ahd 616; 56 V., c. 32, s. 1. 


856. Joinder of counts.—Provise.—Any number of counts 
for any offence whatever may be joined in the same indictment, 
and shall be distinguished in the manner shown in form 63, or to 
the like effect: Provided that to a count charging murder no count 
charging any offence other than murder shall be joined. 55-56 V., 
C.(29,8:, 626. 


Offences of the same character though differing in degree, may be 
united in the same indictment, and the prisoner tried on both at the same 
time, and on the trial he may be convicted on the one and not on the 
other., “Theal cy. oR. 4882), "Cane S- C. RR: so7, 405. 


857. Each count separate.—When there are more counts 
than one in an indictment each count may be treated as a sepa- 


rate indictment. 
2. Separate trial.—Provision as to theft.—If the court 
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thinks it conducive to the ends of justice to do so, it may direct 
that the accused shall be tried upon any one or more of such 
counts separately: Provided that, unless there be special reasons, 
no order shall be made preventing the trial at the same time of 


any number of distinct charges of thett, not exceeding three, al- 


leged to have been committed within six months from the first to 
the last of such offences, whether against the same person or not. 
bp-56V.,. c. 29, s, 626. ; 


Upon the trial at the same time and upon the same indictment of 
three distinct charges of theft alleged to have been committed within six 
months of one another by a prisoner, the jury must necessarily be placed 
in possession of the evidence upon all the charges before being required 
to find a verdict upon any of them, notwithstanding the danger that a 
jury might not separate and properly apply the evidence upon the different 
Boeke in dealing with them. Re A. E. Cross (1900), 4 C. GC. G., 173 at 
Dp. : 

Where several persons are indicted jointly, the Crown has the option 
of having them tried separately instead of together, but none of the ac- 
cused can demand a separate trial as a matter of right. R. v. Weir (1899), 
3 C. C. C., 351; R. vy. MeConohy (1874), 5 Revue Legale, 746; R. v. Lit- 
Hechild (st), Gm. RR. 6 Q:.B: D.,.293. / 

When the trial of the defendants jointly instead of separately would 
work an injustice to any of them, the presiding judge may, on due cause 
being shown, exercise his discretionary right to direct a separate trial. 
RenveanvVeirs supra, Riivs Bradlaugh (883), 15 Cox: .C.-C., 217. 

If at the close of the case for the prosecution, it appears that no evi- 
dence is to be given on behalf of one of the defendants, the trial judge 
may submit his case separately to the jury, but he is not bound to do so. 

Revenant Dive (so. 16.0, C. 1k. Bea Gly: 

When either the accused or the prosecution intend to call one of the 


accused to give evidence for or against a co-defendant, a separate trial 


should be demanded. Where persons are jointly indicted but are tried 
separately. one of them is a competent witness against the other although 
the defendant so called has not been tried and has not been discharged 
on a nolle prosequi, and although he has not pleaded to the indictment. 
ieeve Winsor (1865), 10 Cox iC. C:, 276. 

Before the Canada Evidence Act, 1893, where the prisoners were in- 
dicted jointly but were tried separatly, one of them was a competent wit- 
ness on behalf of the other. R. v. Jerrett (1863), 22 U. C. Q. B., 499. 

But. if the accused were jointly indicted and jointly tried, and had 
been given in charge of the jury, one of them could not be called as. 
@ witness for the other. R. v. Payne (1872), 12 Cox C. C., 118. 

Since the Canada Evidence Act., 1898, every person charged with an of- 
fence is a competent witness whether he is so charged alone or jointly 
witli some other person. But if an accused person has been jointly 
indicted and jointly tried with another, and has been given in charge to 
the jury (that being a case in which, under the former law, he was nei- 
ther competent nor ccmpellable), he is not now a compellable witness, but he 
is a competent one, and may give evidence if he wishes to do so. If, 
however, he does not testify, his failure to do so shall not be made the 
subject of comment by the judge or by counsel for the prosecution in 
addressing the jury. A 

Where persons are jointly indicted and one pleads guilty and is sent- 


enced before the trial of the other is concluded, the prisoner so sentenced 
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is rendered not only a comptent but a compellable witness for or. against 


the other. R. v. Jackson (1855), 6 Cox C. C., 525; R. v. Gallagher (1875), 
13 VCosaeG -OF 20615 
See also R. v. McLinehy (1899), 2 C. C. C., 416. 


858. Order for trial separately.—Any order for trial upon 
one or more counts of an indictment separately may be made 
either before or in the course of the trial, and if 1t is made in the 
course of the trial the jury shall be discharged from giving a ver- 
dict on the counts on which the trial is not to proceed. 

2. Procedure on each count as if separate indictment.— 
The counts in the indictment as to which the jury are so dis- 
charged shall be proceeded upon in all respects as if they had 
been found in a separate indictment. 55-56 V., c. 29, s. 626. 


See note to preceding section. 
PARTICULARS. 
859. May be ordered in case of perjury, ete.—The court 


may, if satisfied that it is necessary for a fair trial, order that the 
prosecutor shall furnish a particular,— 


(a) of what is relied on in support of any charge of perjury, 


the making of a false oath or of a false statement, fabricating 
evidence or subornation, or procuring the commission of any of 
such offences; 

(b) of any false pretenses or any fraud charged; 

(c) of any attempt or conspiracy by fraudulent means; 

(d) stating what passages in any book, pamphlet, newspaper 
or other printing or writing are relied on in support of a charge 
of selling or exhibiting an obscene book, pamphlet, newspaper, 
printing or writing; 

(e) further describing any document or words the subject of 
a charge; 

(f) further describing the means by which any offence was 
committed; 

(g) further describing any person, place or thing referred to 
in any indictment. 55-56 V., c. 29, ss. 613, 615 and 616. 


The ordering of particulars to be furnished to the accused by the Crown 
in respect of an indictment for theft is a matter of judicial discretion. 
Where the Crown is unable to specify in detail the several sums alleged 
to have been received and misappropriated by a Government employee 
and the prosecution is laid for theft of a sum aggregating the deficit 
appearing upon the employee’s books and returns, particulars should be 
ordered against the Crown, only with regard to the direct proof of details 
so as not to exclude general evidence based upon the balances returned 
from time to time. R. v. Stevens (1904), 8 C. C. C., 387 


381 


: 860. Copy to be furnished.— When any particular as afore- 
said is delivered a copy shall be given without charge to the ac- 
cused or his solicitor, and it «hall be entered in the record, and 
the trial shall proceed in all respects as if the indicti-ent had 
been amended in conformity with such particular. 


2. Regard to depositions.—In determining whether a parti- 
cular is required or not, and whether a defect in the indictment 
is material to the substantial justice of the cese or not, the court 
may have regard to the depositions. 55-56 V., c. 29, s. 617. 


SPECIAL CASES. 


861. Libel, etc.—Sufficiency.—No count for publishing a 
blasphemous, seditious, cbscene or defamatory libel, or for sell- 
ing or exhibiting an obscene book, pamphlet, newspaper or other 
printed or written matter, shall be deemed insufficient on the 
ground that it does not set out the words thereof. 


2. Specifying sense.—A count for libel may charge that the 
matter published was written in a sense which would make the 
publishing criminal, specifying that sense without any prefatory 
averment showing how the matter was written in that sense. 

3. Proof necessary.—On the trial it shall be sutticient to 
prove that the matter published was criminal either with or with- 
out such innuendo. 55-56 V., c. 29, s. 615. 


862. Perjury.—Statements unnecessary.—No count charg- 
ing perjury, the making of a false oath or of a false statement, 
fabricating evidence or subornation, or procuring the commission 
of any of these offences, shall be deemed insufficient on the ground 
that it does not state the nature of the authority of the tribunal 
pbefora which the oath or stavement was taken or made, or the 
subject of the inquiry, or the words used or the evidence fabricat- 
ed, or on the ground that it does not expressly negative the truth 
of the words used. 55-56 V., c, 29, 8. 616. 


863. False pretenses.—No count which charges any false 
pretense, or any fraud, or any attempt or conspiracy by fraud- 
ulent means, shall be deemed insufficient because it -locs not set 
out in detail in what the false pretenses or the fraud or fraud- 
ulen+ means consisted. 55-56 V., c. 29, s. 616. 
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HOW AND IN WHOM PROPERTY MAY BE LAID. 


864. Statements sufficient in certain cases.—An indict- 
ment shall be deemed sufficient in the cases following: — 

(a) if it be necessary to name the joint owners of any real or 
personal property, whether the same be partners, joint tenants, 
parceners, tenants in common, joint stock companies or trustees, 
and it is alleged that the property belongs to one who is named, 
and another or others, as the case may be; 

Cb) Tt 4tais necessary for any purpose to mention such per- . 
sons and one only is named; 

(c) If the property in a turnpike road is laid in the trustees 
or commissioners thereof without specifying the names of such 
trustees or commissioners; 

(d) If the offence is committed in respect to any property in 
the occupation or under the management of any public officer or 
commissioner, and the property is alleged to belong to such of- 
ficer or commissioner without naming him; 

(e) If for an offence under section three hundred and seventy- 
one the oyster bed, laying or fishery is described by name or 
otherwise, without stating the same to be in any partieular county 
or place.’ 55-56 V. ¢, 29, s. 619. 


865. Property of body corporate.—All property, real and 
personal, whereof any body corporate has, by law, the manage- 
ment, control or custody, shall, for the purpose of any indictment 
or proceeding against any other person for any offence committed 
on or in respect thereof, be deemed to be the property of such 
body corporate. 55-56 V., c. 29, s. 620. 


866. Stealing ores or minerals.—In any indictment for any 
offence mentioned in sections three hundred and seventy-eight 
and four hundred and twenty-four it shall be sufficient to lay the 
property in His Majesty, or in any person or corporation, in dif- 
ferent counts in such indictment. 55-56 V., c. 29, s. 621. 


867. Indictment for offences in respect of postal cards, 
ete.—In any indictment for any offence committed in respect of 
any postal card, postage stamp or other stamp issued or prepared 
for issue by the authority of the Parliament of Canada, or of the 
legislature of any province of Canada or by, or by the authority 
of, any corporate body for the payment of any fee, rate or duty 
whatsoever, the property therein may be Jaid in the person in 
whose possession, as the owner thereof, it was when the offence 
was committed, or in His Majesty if it was then unissued or in the 
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possession of any officer or agent of the Government of Canada 
or of the province by authority of the legislature whereot it was 
issued or prepared for issue. 55-56 V., c. 29, s. 622. 


868. Theft by public servants.—In every case of theft or 
fraudulent application or disposition of any chattel, money or 
valuable security under section three hundred and fifty-nine, para- 
graph (c), or three hundred and ninety-cne, the property in any 
such chattel, money or valuable security may, in any warrant 
by the justice before whom the offender is charged, and in the 
indictment preferred against such offender, be laid in His Majesty, 
or in the municipality, as the case may be. 55-56 V., c. 29, s. 623. 


869. Offences respecting letter bags, ete—When an ofi- 
fence is committed in respect of a post letter bag, or a post letter, 
or other mailable matter, chattel, money or valuable security sent 
by post, the property of such post letter bag, post letter, or other 
mailable matter, chattel, money or valuable security may, in the 
indictment preferred against the offender, be laid in the Post 
master General; and it shall not be necessary to allege im the in- 
dictment, or to prove upon the trial or otherwise, that the post 
letter bag, post letter or other mailabie matter, chattel or valu- 
abie security was of any value. 

2. May be laid in Crown.—The property of any chattel or 
thing used or employed in the service of the post office, or of 
moneys arising from duties of postage. shall. except in the cases 
aforesaid, be laid in His Majesty, if the same is the property of 
His Majesty, or if the loss thereof would be borne by His Majesty, 
and not by any person in his private capacity, 55-56 V., c. 29) s. 
624. 


PREFERRING INDICTMENT. 


870. Order for hy judge when perjury committed be- 
fore him.—Any judge of any court of record before whom any 
inquiry or trial-is held, and which he is by law required or au- 
thorized to hold, may, if it appears to him that any person has 
been guilty of wilful and corrupt perjury in any evidence given, 
or in any affidavit, affirmation, declaration, deposition, examina- 
tion, answer or other proceeding made or taken before him, direct 
such person to be prosecuted for such perjury, if there appears 
to such judge a reasonable cause for such prosecution. 

2. Commitment in such ease.—Such judge may commit such 
person until the next term, sittings or session of any court hav- 
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ing power to try for perjury, in the jurisdiction within which such 
perjury was committed, or permit him to enter into a recogniz- 
ance, with one or more sufficient sureties, conditioned for his ap- 
pearance at such next term, sittings or session and that he will 
then surender and take his trial and not depart the court with- 
out leeve. 

3. Recognizance may te required.—Such judge may require 
any person he thinks fit, to enter into a recognizance conditioned 
to prosecute or give evidence against the person so directed to be 
prosecuted. R.S. e. 154, s. 4, 


871. Any one bound over may prefer indictment.—Any 
one who is bound over to prosecute any person, whether com- 
mitted for trial or not, may prefer a bill of indictment for the 
charge on which the accused has been committed, or in respect of 
which the prosecutor is so bound over, or for any charge founded 
upon the facts or evidence disclosed on the depositions taken be- 
fore the justice. 

2. Application to quash.—The accused may at any time be- 
fore he is given in charge to the jury apply to the court to quash 
any count in the indictment on the ground. that it is not founded 
on such facts or evidence, and the court shall quash such count if 
satisfied that it is not so founded. 

3. Quashing during trial.—If at any time during the trial 
it appears to the court that any count is not so founded, and that 
injustice has been or is likely to be done to the accused in con- 
sequence of such count remaining in the indictment, the court may 
then quash such count and discharge the jury from finding any 
verdict upon it. 63-64 V., c. 46, 9. 3. 


An indictment for obtaining money under the false pretence that the 
prisoner had in his warehouse certain produce belonging to the person from 
whom the money was obtained will not be quashed under this section, al- 
though the offence for which the accused was committed for trial was that 
of stealing the produce mentioned, if the facts disclosed on the depositions 
taken before the magistrate were sufficient ito found a charge of false pre- 
tences. R. v. Patterson (1895), 2 1C. °C. C., 339. 

A party bound over by recognizance to prosecute need nat personally 
attend ait the sittings of the Court, to prefer an indictment before the grand 
jury unless required to give evidence, and an indictment found in his ab- 
sence is valid although no order of the Court, judge’s consent, or special 
direction of the Attorney-General, was given to prefer ithe same. R. Vv. 
Hamilton (1898), 2 C. C. C., 178, (Supreme Court of Nova Scotia). 

In the case above cited, "which was decided by a full Court, Ritchie J., 
also held that ithe Crown prosecutor or counsel appointed for the sittings 
of the Court sufficiently represents a prosecutor so bound over, to validate 
the preferring of the indictment by such officer, and ithe same is to be con- 
sidered as preferred on behalf of the prosecutor. R. v. Hamilton, supra. 

Where the depositions before the magistrate have not been taken ac- 
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cording to law, and a material provision of the law has not been complied 
with, the indictment may be quashed under this section upon motion at 


any time before the accused is given in charge to the jury. R. v. Lepine 
1900); 4:°C@. Gl 1C.s 145: e ak: : 


An accused person cannot be said to have been ‘‘given in charge’’ to 
the jury until the jury are sworn, and his arraignment and the pleading 
of not guilty to the indictment do not constitute a ‘giving in charge.’ R. 
vy. Lepine, supra. 


An indictment may be valid as being founded on the evidence disclosed 
on ‘the depositions taken before the jusitice’’ although the preliminary en- 
quiry was held jointly, in respect of the party indicted and of two others 
Separately charged with the same offence, and the depositions were given 


in respect of all of them in the one proceeding. R. y. Skelton (1898), 4 
ChiCrG., 467, 


The informant at whose instance an indictment has been preferred for 
perjury, has no locus standi to appear by counsel and take part in the 
ee without the consent of the Crown. R. v. Gilmore (1903), 7 C. C. C., 


872. Crown counsel may prefer indictment.—The counsel 
acting on behalf of the Crown at any court of criminal jurisdic- 
tion may prefer against any person who has been committed for 
trial at such court a bill. of indictment for the charge on which the 
accused has been so committed or for any charge founded on the 
facts or evidence disclosed in the depositions taken before the 
justice. 63-64 V, c..46. 8. 3. 


A prosecution of a municipal corporation for a nuisance in not keeping 
a public street in repair can only be by indictment under this section. R. 
vy. City of London (1900), 87 C. L. J., 74. 


873. Attorney General may prefer indictment,—The At- 
torney General or any one by his direction or any one with the 
written consent of a judge of any court of criminal jurisdiction 
or of the Attorney General, may prefer a bill of indictment for any 
offence before the grand jury of any court specified in such consent. 

2. Any one by order.—Any person may prefer any bill of 
indictment before any court of criminal jurisdiction by order of 
such court. 

3. Statement of consent.—It shall not be necessary to state 
such consent or order in the indictment and an objection to an in- 
dictment for want of such consent or order must be taken by mo- 
tion to quash the indictment before the accused person is given in* 
charge. 

4. Not otherwise pretcrvred—Except as in this Part pre- 
viously provided no bill of indictment shall be preferred in any 
province of Canada. 63-64 V., c. 46, s. 3. 


Where the preferring of an indictment is authorized solely upon the 
ground that a direction of the Attorney-General has been given therefor, 
the written consent or direction must be one with regard to the particu- 
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lar case, and the offemce must be specified therein; and a general direction 
in writing by ‘the Attorney-General authorizing counsel to take charge of 
the criminal prosecutions for the Crown at the sittings of the court will 
not suffice. R. v. Townsend (1896), 3 ©. C. C., 29; R. v.. Hamilton (1898), 
PA ORO T REIN Oe clfh sy 

A superior court should not make an order that an indictment be pre- 
ferred against a party accused of an offence, if the two justices before whom 
the preliminary investigation was held signed a declaration to the effect 
ithat they were unable to agree. In such a case the prosecutor should be 
left to his recourse to an application to the Attorney-General, who can 
either prefer an indictment himself or direct one to be preferred. Ex parte 
Hanning (1896), 4 C. C. C., 203. 

An endorsement made and signed by the judge upon an indictment by 
which he ‘“‘directs’ that the indictment be submitted to the grand jury, is 
a sufficient ‘‘consent’’ of the judge to tthe preferring of the indictment. 
Ee Wee Wein "CL899) se 1G) “C. OO., 7 155: . 

An accused against whom an indictment is preferred under the author- 
ity of a judge’s consent is not entitled to have the indictment quashed 
by reason of the fact that a preliminary enquiry in regard to the same of- 
fence was at the same time pending before a justice of the peace upon 
which the latter had not given his decision. for or against committal for 
trial. R. v. Weir. supra. 

Seo "also (Ri vs) Sh" Lowis (897), 1 CreC. C2714 ae: 

Wihere the order or consent of tthe presiding judge is necessary to valid- 
ate the preferring of an indictment, such order or consent must be put 
in writing before the indictment is brought in, and it cannot be afterwards 
made nunc pro tunc. R. v. Beckwith (1903), 7 C. C. C., 450. 

In the Province of Alberta, which has no grand jury system, a corpora- 
tion may be compelled to answer to an indictable offence by a formal 
written charge in lieu of an indictment, such charge being laid by the 
Attorney-General or by his direction or with the consent or order of a 
judge and notice thereof being served on the corporation under section 918 
of the Code. R. v. Standard Soap Company (1907), 12 C. C. C., 290. 


873a.—In the provinces of Saskatchewan and Alberta, it 
shall not be necessary to prefer any bill of indictment before a 
grand jury, but it shall be sufficient that the trial of any person 
charged with a criminal offence be commenced by a formal charge 
in writing setting forth as in an indictment the offence with which 
he is charged. 

2. Such charge may be preferred by the Attorney General or 
an agent of the Attorney General, or by any person with the writ- 
ten consent of the judge of the court or of ine eur Bey, General, 
or by order of the court. 3 


PROCEEDINGS BEFORE THE GRAND JURY. 


: 874, Evidence.—It shall not be necessary for any person to 
take an oath in open court in order to qualify him to give evi 
dence before any grand jury. 55-56 V., c. 29. s. 643. 


The Grand Jury.—Objections to ‘the constitution of a grand jury cannot 
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be taken by way of challenge. R. v. Mercier G89?) Re dee @., de Ome Bes 4d. 


a v. Duffy (1848), 4 Cox C. C., 172; R. v. Sheridan (1811), 31 State Trials, 


There is at common law inherent power in a superior court of criminal 
jurisdiction to order one or more grand juries to be summoned. The sheriff 
or coroner may be directed by the one order to summon both a grand and 
a petit jury. R. v. McGuire (1898), 4 C. GC. C., 12. 

Orangemen, as such, are not disqualified to act as grand jurors on an 
indictment for a riot during which an Orange lodge had been attacked and 
damaged. R. v. Collins (1878), 2 P. EH. L., 249. 

The swearing in of a grand jury should take place after its members 
are duly impannelled; and the foreman’s oath should be sworn in the pre- 


sence of the other grand jurors, they being afterwards sworn to observe 
the same oath. 


Where the grand jurors were called and answered to their names and 
then the juror, selected as foreman, was impannelled alone and sworn, 
atter which the other jurors were called from amongst the spectators to 
the box and were sworn to observe their foreman’s oath, their proceedings 
are invalid and an indictment found by them should be quashed on motion. 
Ree verbolanzer (1902), 6 iC Or 3Cr, 295. 


The presence in the grand jury room of an unauthorized person, sum- 
moned aS a grand juror, but not impannelled, during the deliberations of 
the grand jury, will not invalidate an indictment then under consideration, 
if such person was excluded from tthe grand jury before the presentment 
unless it be shewn that the accused was thereby prejudiced. 

On discovery that a person summoned as a grand juror and coming 
into court with the grand jury to present an indictment, had not been 
sworn, and had been admitted to the grand jury room during their deli- 
berations, the court may exclude such person and direct the grand jury to 
retire to reconsider the bill without requiring the grand jurors to be re- 
Swern de ve Welly (1905), 9. ©. C.eC., 130: 

Where eleven grand jurors answered their names when the roll was 
first called; but ten only were empanelled and sworn (one having failed 
to answer on the second calling), the grand jury is properly constituted in 
a Province where the panel is not more than thirteen. R. v. Fouquet (1905), 
mee, GC. C., 255, 


It is within the power of a Provincial Legislature to fix the number of 
the grand jurors who should compose the panel, that being part of the 
organization or constitution of the Court. 


A Provincial Legislature has no power to fix the number of grand 
jurors necessary to find a good bill of indictment, that being a matter of 
-eriminal procedure and exclusively within the powers of the Dominion Par- 
lament. 1R. v. Cox (1898), 2.C..C. C., 207. 


See also the remarks of the late Mr. Justice Wurtele, of the Court of 
King’s Bench, Montreal, in 2 C. C. C., 214 (note). 


875. Oath administered by foreman,—The foreman of the 
grand jury or any member of the grand jury who may, for the 
time being, act on behalf of the foreman in the examination of 
witnesses, may administer an oath to every person who appears, 
before such grand jury to give evidence in support of any bill of’ 
indictment; and every such person may be sworn and examinede 
upon oath by such grand jury touching the matters in question. 
55-56 V.. c, 29, s. 644. 


: 
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876. Names of witnesses endorsed on bill.—The name of 
every witness examined, or intended to be examined, shall be en- 
dorsed on the bill of indictment; and the foreman of the grand 
jury, or any member of the grand jury so acting for him, shall 
write his initials against the rame of each witness Sworn by him 
and examined touching such bill of indictment. 55-06 V., c. 29, 
Ss. 645. 


The provisions of the Criminal Code, sec. 876, requiring the foreman of 
the Grand Jury to initial upon the bill of indictment the names of witnesses 
sworn is directory only and not imperative. An indictment should not be 
quashed because of the omission of the foreman in that respect. R. v. 
Buchanan (1898), 1 C. C. C., 442 (King’s Bench, Man.); R. v. Townsend 
(1896), 3 C. C. C., 29 (Supreme Court, N. S.); R. v. Holmes (1902), 6 C. 
Gir GC.) 402, (B= CA : 

But the opposite view was taken in the case of R. v. Belanger (1902), 
6.C. C. C., 295 by the full Court of King’s Bench at Montreal, it being there 
held that the failure to initial the names of the witnesses examined before 
the Grand Jury is a good ground for quashing the indictment. 

The grand jury may send for and look at any deposition and act upon 
it, as they think proper. R. v. Bullard, 12 Cox C. C., 353; R. v. Gerrans, 
ISAC ORNCSIG MSS, 

See also R. v. Howes (1886), 1 B. C. R., pt. 2, p. 307. 


877, Names of witnesses to be submitted to grand jury. 
—The name of every witness intended to be examined on any bill 
of indictment shall be submitted to the grand jury by the officer 
prosecuting on behalf of the Crown, and no others shall be exam- 
ined by or before such grand jury unless upon the written order 
of the presiding judge. 55-56 V., c. 29, s. 646. 


The grand jury is at liberty to examine the Crown witnesses in any 
order they see fit, and the examination of a single one of them constitutes 
netther an irregularity nor an illegality, when it is admitted that this wit- 
ness was in a position to establish full admissions on tthe part of the 
prisoner; R.-v..Mathurin:.€@903), 8 C. C, C., 

A witness before a grand jury may be indicted for having committed 
perjury in the course of his evidence. ‘R. v. Hughes (1844), 1 C. & K., 519. 


878. Fees for swearing witnesses.—Nothing in this Act 
shall affect any fees by law payable to any officer of any court for 
swearing witnesses, but such fees shall be payable as if the wit- 
nesses had been sworn in open court. 55-56 V., c. 29, s. 647. 


PROCEEDINGS WHEN PERSON INDICTED AT LARGE. 
* 879. Bench warrant.—When any one against whom an in- 
dictment has been duly preferred and has been tound, and who is 
then at large, does not appear to plead to such indictment, whe- 
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ther he is under recognizances to appear or not, the court before 
which the accused ought to have been tried may issue a warrant 
for his apprehension, which may be executed in any part of 
Canada. 


2. Certificate of indictment being found. —The officer of 
the court ait) which said indictment is found, or, if the place of trial 
has been changed, the officer of the court before which the trial is 
to take place, shall, at any time after the time at which the ac- 
cused ought to have appeared and pleaded, grant to the prosecutor, 
upon application made on his behalf and upon payment of 
twenty cents, a certificate of such indictment having been found 
ae may be in form 65, or to the like effect. 55-56 V., c. 29, s. 
648. 


880. Warrant by justice on certificate Upon production 
of such certificate to any justice for the county or place in which 
the indictment was found, or in which the accused is or resides 
or is suspected to be or reside, such justice shall issue his warrant 
to apprehend him, and to cause him to be brought before such 
justice, or before any other justice for the same county or place, 
to be dealt with according to law. 


2. Form.—The warrant may be in the form 66, or to the like 
effect. 55-56 V. c. 29, s. 648. 


A bench warrant directed to a sheriff and to all constables, etc., re- 
quiring them to arrest a man and bring him before the court to find se- 
curities for his appearance, was signed by the clerk of the peace, but had 
no seal. It was tested in open sessions at the court house, and was de- 
livered by the clerk of the peace in court to the sheriff, who handed it to 
his deputy. It was held that the want of a seal did not make the warrant 
valid. Fraser v. Dixon (1848), 5 U.' €. Q. B., -23t. 


881. Committal of accused or 2dmission to bail.—Pro- 
viso.—If it is proved upon oath before such justice that any one 
apprehended and brought before him on such warrant is the per- 
gon charged and named in such indictment, such justice shall, 
without further inquiry or examination, either commit him to 
prison by a warrant which may be in form 67, or to the like effect, 
or admit him to bail as provided in other cases: Provided that if 
it appears that the accused has without reasonable excuse broken 
‘his recognizance to appear he shall not in any case be bailable 
as of right. 55-56 V., c. 29, s. 648. 


882. Warrant when accused ai gaol.—If it is proved be- 
fore the justice upon oath that any such accused person is at the 
time of such application and production of the said certificate as 
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aforesaid confined in any prison for any other offence than that 
charged in the said indictment, such justice shall issue his war- 
rant directed to the warden or gaoler of the prison in which such 
person is then confined as aforesaid, commanding him to detain. 
ane in ‘his custody until by lawful authority he is removed there- 
TOME) Po ; 

2. Form.—-Such warrant may be in form 68, or to the like 
effect, “565-56 V., ¢, 29)'s.. 648. 
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PLACE OF TRIAL. 


883. Order for removal of prisoner to place of trial.-— 
If after removal by the Governor in Council or the lieutenant 
governor in council of any province of any person confined in any | 
gaol to any other place for safe keeping or to any other gaol, a 
true bill for any indictable offence is returned by any grand jury 
of the county or district from which any such person is removed 
against any such person, the court into which such true bil! is re- 
turned may make an order for the removal of such person from 
the place for safe keeping or gaol in which he is then confined to 
the gaol of the county or district in which such court is sitting 
for the purpose of his being tried in such county or district. 55- 
56 V., ¢. 29; 's. 650. 


Vv 884. Change of venune.—Order.—Whenever it appears to 
the satisfaction of the court or justice hereinafter mentioned, that 
it is expedient to the ends of justice that the trial of any person 
charged with an indictable offence should be held in some dis- 
trict, county or place other than that in which the offence is sup- 
posed to have been committed, or would otherwise be triable, the 
court before which such person is or is liable to be indicted may, 
at any term or sitting thereof, and any judge who might hold 
or sit in such court may, att any other time, either before or after 
the presentation of a bill of indictment, order that the trial shall 
be proceeded with in some other district, county or place within 
the same province, named by the court or judge in such order. 

2. Conditions as to expense.—Such order shall be mae 
upon such conditions as to the payment of any additional expense 
thereby caused to the accused as the court or judge thinks proper 
to prescribe. 55-56 V., c. 29, s. 651. 


Upon an application to change the place of trial of a person accused 
of murder, and waiting his trial therefor, affidavits were filed to the ef- 
fect that the popular prejudice against the accused in the place where he 
would ordinarily be tried, was such as to make it unlikely that he would 
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obtain a fair trial there, and extracts from different local newspapers were 
also referred to as being in the same sense. The Crown filed contradicting 
affidavits. It was held, that even though the affidavits were contradictory, 
it was necessary to take into account the articles in the newspapers, and 
that it would be impossible to obtain a fair jury in a community the feel- 
ings of which had been so excited by a press which was adverse to the 
a ete Raye: of trial was therefore changed. R. v. Wheeler (1896), 


The power to change the venue is purely discretionary and suould be 
used with great caution. R. v. Russell (1878), Ramsay’s Cases (Que.), 199. 

But where the application was made on the part of the accused it was 
held sufficient to justify the change, that persons might be called on the 
jury whose opinions might be tainted with prejudice and whom the prisoner 
could not challenge. R. v. Russell, supra. 


“To effect a change of venue, or, more correctly, to change the place 
of trial, the Court must be specially moved for the purpose; it does not 
rest with the Crown to select the place for trial by suggestion or other- 
wise, as it may desire. And the Court will refuse or grant the motion as 
it may see fit. But it will be granted when there is a reasonable probabil- 
ity that a fair and impartial trial cannot be had in the place where the 
cause would otherwise be tried.’’ (Sir Adam Wilson). R. v. Carroll (1880), 
Per Crm © ar ait 200: 


A change of venue should not be made in a criminal case whereby the 
trial would be transferred from the county in which the crime is alleged 
to have been committed, unless facts are proved, as distinguished fro 
Sworn opinions, plainly indicating that a fair and impartial trial canno 
be had in that county: R. v. Ponton (1898), 2.C. C. C., 192. 


A change of venue should not be granted on the ground of popular 
sympathy with the prisoner and prejudice against the prosecution. where 
there is nothing to show that the class of citizens from whom the jury 
would be drawn are likely to be prejudiced except by those feelings which 
arise from ‘the nature of the offence and which are common in all counties. 
Reeve wontons Supra. 


A change of venue may be Ay old ot on the application of the Crown, 
where at an abortive trial, at which the jury disagreed. a hostile demon- 
stration was made against the judge by a mob assembled in the streets 
during a short adjournment of the trial. The change is rendered ‘‘expedient 
to the ends of justice,’’ because the conduct of the mob tended to bring 
the administration of justice into contempt. and because of ‘its possible 
influence on a jury at ‘the next trial; and this notwithstanding the sworn 
statements of every juror at the abortive trial that they were in no way 
intimidated or influenced by the mob demonstration, part of which took 
place within hearing of the jury during their deliberations. R. v. Ponton 
SSO) 29 OF Co Gr) 417 

Affidavits from the jurors denying intimidation are properly admissible 
in evidence on a motion to change ‘tthe venue where such intimidation is 
charged. R. v. Ponton, supra. 

An order for change of the place of trial is not open to objection on 
the ground that it makes no provision for the additional exnense to which 
the accused might be put by the change, if the judge making such order 
was not asked to make an order as to such additional exvense, and if it 
was not shewn to such judge that additional expense would be occasioned. 
Reavescoleman (S98), 21Cs°C. CG. 523: 

Where, after a committal for trial for an offence under the Criminal 
Code, an order is made changing the place of trial to another countv. an 
indictment may be preferred in the latter county not only for the offence 
for which the accused was committed for trial, but for any other offence 
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lisclosed in ‘the depositions taken before the committing justice. R. v. 
Coleman, supra. 


_ In order to obtain a change of venue in a prosecution for defamatory 
libel such facts must be shewn as will satisfy the court that a fair trial 
cannot be had at tthe present venue, and it is not sufficient that the appli- 
cant’s solicitor swears to a belief that a fair trial is impossible there be- 


ea aie prosecutor’s interest in political affairs. R. v. Nicol (1900), 


The fact that two abortive trials of the cause have already taken place 


at both of which the jury disagreed, is not of itself a ground for ordering 
a change of venue. R. v. Nicol, supra. 


The balance of convenience as regards the distance which the witnesses 


would have to travel is not alone a ground for changing the venue in a 
criminal case. 


The principal ground for a change of venue is a reasonable probability 
of partiality and prejudice in the locality from which the jury would be 


drawn if the venue were not changed. FR. v. O’Gorman (1907), 12 C. C. C., 
230, : 


885. Transmission of record.—Forthwith unon such crder 
being made by the court or judge, the indictment, if any bas been 
found agains. the prisoner, and all inquisitions, informations, de- 
positions, recognizances and other documents relating to the 
prosecution against him, shall be transmitted by the officer hav- 
ing the custody thereof to the proper officer of the court at the 
place where the trial is to be had, and all proceedings in the case 
shall be had. or, if previously commenced, shall be continued in 
such district, county or place, as if the case had arisen or the of- 
ence had been committed therein. 55-56 V.. c. 29. s. 651. 


886. Order sufficient authority for removal of prisoner. 
—The order of the court. or of the judge, mad eas aforesaid shall 
be a sufficient warrant, iustification and authority, to all sheriffs, 
gaolers and peace officers, for the removal, disposal and reception 
of the prisoner, in conformity with the terms of such order; and 
the sheriff may appoint and empower any constable to convey 
the prisoner to the gaol in the district, county or place in which 
the trial is ordered to’ be had. 

2. Recognizance binding.—Notice ‘to be given.—Every re- 
cognizance entered into for the prosecution of any person, and 
every recognizance, as well of any witness to give evidence. as of 
any person for any offence, shall, in case of any such order, be 
obligatory on each of the persons bound by such recognizance as 
to all things therein mentioned with reference to the trial at the 
place where such trial is so ordered to be had, in like manner as 
if such recognizance had been originally entered into for the do- 
ing of such things at such last mentioned place: Provided that 
notice in writing shall be given either personally or by leaving 
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the same at the place of residence of the persons bound by such 
recognizance, as therein described, to appear before the court, 
at the place where such trial is ordered to be had. 55-56 V., c. 29, 
8S. 65D1; 


887. Order in Quebee for changing place. of trial.— 
‘Whenever, in the province of Quebec, it has been decided by 
competent authority that no term of the Court of King’s Bench, 
holding criminal! pleas, is to be held, at the appointed time, in any 
‘district in the said province within which a term of the said court 
should be then held, any person charged with an indictable of- 
fence whose trial should by law be neld in the said district, may 
in the manner hereinbefore provided obtain an order that his 
trial be proceeded with in some other district within the said 
province, named by the court or judge. 

2. Three preceding sections apply.—All provisions con- 
tained in the three last preceding sections shall apply to the 
case of a person so applying for and obtaining a change of venue 
asvatoresaid:.. 57-58 V., ¢: 57. s: 1. 


888. Offence committed im one province not triable in 
another.—Exception.—Nothing in this Act authorizes any court 
in one province of Canada to try any person for any offence com- 
mitted entirely in another province: Provided that every pro- 
prietor, publisher, editor or other person charged with the publi- 
cation in a newspaper of any defamatory libel, shall be dealt 
with, indicted, tried and punished in the province in which he 
resides, or in which such newspaper is printed. 55-56 V., c. 29, s. 
640. 


AMENDMENTS. 


889. In case of variance.—lIf on the trial of any indictment 
there appears to be a variance between the evidence given and 
the charge in any count in the indictment, either as found or as 
amended, or as it would have been if amended in conformity 
with any particular furnished as provided in section eight hun- 
dred and fifty-nine, the court before which the case is tried may, 
if of opinion that the accused has not been misled or prejudiced 
in his defence by such variance, amend the indictment or any 
count in it or any such particular so as to make it conformable 
with the proof. 

2. Where indictment under wrong Act or contains de- 
fective statement.—If it appears that the indictment has been 
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preferred under some other Act of Parliament instead of under 
this Act, or under this instead of under some other Act, or. that 
there is in the indictment; or in any count in it, an omission to 
state or a defective statement of anything requisite to constitute 
the offence, or an omission to negative any exception which ought 
to have been negatived, but that tne matter omitted is proved by 
the evidence, the court before which the trial takes place, if of 
opinion that the accused has not been misled or prejudiced in his 


defence by such error or omission, shail amend the indictment or 
count as may be necessary. 


3. Trial preceeds.—The trial in either of these cases may 
then proceed in all respects as if the indictment or count had been 


originally framed as amended. 55-56 V., c. 29, s. 723, 


The court may, at the trial, amend an indictment if the amendment 
does not change the character or nature of the charge, and if the accused 
cannot be prejudiced by the change either as regards the evidence appli- 
cable or the defence raised. If the amendment asked would substitute a 
different transaction from ‘that first alleged, or would render a different 
plea necessary, it ought not to be made. R. v. Weir. (1899), 3 C. C. C., 262. _ 

When the false pretence in a charge of obtaining money under false 
prelences was erroneously laid in the indictment as being that there was 
in store ‘“‘a large quantity of beans, to wit, 2,680 bushels of beans,’’ instead 
of that there were in store ‘‘2,680 bushels of beans,’’ as appeared from the 
depositions taken on the preliminary enquiry, the trial judge may allow an 
amendment of the indictment to conform with the proof. Altuough upon 
the indictment in its original form the charge would be merely upon a false 
pretence that there was in store ‘‘a large quantity of beans,’ and the 
number of bushels would not be required to be proved, the variance by rea- 
son of the amendment is not such as would mislead or prejudice the ac- 
cused in his defence. R. vy. Patterson (1895), 2 C. C. C., 339. 

If the indictment is in such a form that it does not charge an offence 
the defect cannot be remedied by amendment. R. v. Flynn (1878), 18 N. 
B. Ri, weds!) Rov. (James: 4B). ae Coxe. CO. Ao Te 

A person may be described either by his real name or by that by which 
he is usually known. R. v. Norton (1823), R. & R., : 

On an indictment for perjury alleged to have been committed.on a trial 
for burning a barn, an amendment was allowed to charge that such trial 
was for firing a stack. R.. v. Neville (1852), 6 Cox C. C., 69. 

Where the ownership of stolen property is wrongly stated an amendment 
may be allowed. R. v. Vincent (1852), 2 Den., 464. 

On a charge of theft of money the amount Reereots may be amended to 
conform with the evidence. R. -v. Gumble (1872), 2tOe Cn C.. 

As regards the offence of seduction the ena vet ‘the date of the al- 
leged offence by an amendment of the indictment or charge is in substance 
the laying of a new charge to which a different defence might be applicable. 
Code sec. 889 applies to authorize an amendment as ito time or place in a, 
speeuy trial charge without re-election only where the act or transac- 
tion which forms the foundation of the charge is the same, and a mistake 
was made in the evidence or charge as to the true date cf the ocaurrence. 
Rev. Lacelle (1905), 10 C. C. C., 229. 


890. Adjournment if accused prejudiced.—lIf the court is 
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of the opinion that the accused has been misled or prejudiced in 
his defence, by any such variance, error, omission or ‘defective 
statment, but that the effect of such misleading or prejudice might 
be removed by adjourning or postponing the trial, the court may 
in its discretion make the amendment and adjourn the trial to a 
future day in the same sittings, or discharge the jury and post- 
pone the trial to the next sittings of the court, on such terms as it 
thinks just. 

2. How determined.—In determining whether the accused 
has been misled or prejudiced in his defence the court which has 
to determine the question sha!l consider the contents of the depo- 
sitions, aS well as the other circumstances of the case. 

3. Question for the court.—The propriety of making or re- 
fusing to make any such amendment shall be deemed a question 
for the court, and the decision of the court upon it may be reserved 
for the Court of Appeal, or may be brought before the Court of 
aes by appeal like any other question of law. 55-56 V., c. 29, 
Be eke 


891. Amendment to be endorsed on the record.—In case 
an order for amendment as provided for in the two last preceding 
sections ig made it shall be endorsed on the record; and all other 
rolls and proceedings connected therewith shall be amended ac- 
cordingly by the proper officer and filed with the indictment, 
among the proper records of the court. 55-56 V., c. 29, s, 724. 


892. Application to amend or divide counts,—The accused 
may at any stage of the trial apply to the court to amend or divide 
any count of an indictment wnich charges in the alternative dif- 
ferent raatters, acts or omissions, stated in the alternative in the 
enactment describing the offence or declaring the matters, acts or 
omissions charged to be an indictable offence, or which is double 
or multifarious on the ground that it is so framed as to embarrass 
him in his defence. 

2. Order for amendment or Civision.—The court, if it is 
satisfied that the ends of justice require it, may order any such 
count to be amended or divided into two or more counts; and on 
such order being made such count shall be so divided or amended 
and thereupon a formal commencement may be inserted before 
each of the counts into which it is divided. 55-56 V., c. 29, s. 612. 


893. Amendment at the trial when property wrongly 
laid. —Upon a prosecution for any offence under section three hun- 
dred and seventy-eight or four hundred and twenty-four, any va- 
riance when the property is laid in a person or corporation, be- 
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tween the statement in the indictment and the eviaence adduced 
may be amended at the trial. 

2. No owner proved.—If no owner is proved, the indictment 
may be amended by laying the property in His Majesty. 55-56 V., 
@.29, Ss) 621: 


INSPECTION AND COPIES OF DOCUMENTS. 


824. Right of accused to inspect depositions and have 
indictment read.—Every accused person shall be entitled at the 
time of his trial to inspect, without fee or reward, all depositions, 
or copies thereof, taken against him and returned into the court 
before which such trial is had, and to have the indictment on 
which he is to be tried read over to him if he so requires. 55-56 
VWares2oxs, 658i 


895. Copy of indictment.—Every person indicted for any 
offence shall, before being arraigned on the indictment, be en- 
titled to a copy thereof on paying the clerk five cents per folic 
of one hundred words for the same, if the court is of opinion that 
the same can be made without delay to the trial, but not other- 
wise. 55-56 V., c. 29, s. 654. 


896. Copy of depositions.—Every person indicted shall be 
entitled to a copy of the depositions returned into court o'a pay- 
ment of five cents per folio of one hundred words for the same. - 

2. When no delay caused.—If a copy is not demanded before 
the opening of the assizes, term, sittings or sessions, the person 
indicted shall be entitled to such copy if the court is of opinion 
that the same can be made without delay to the trial, but not 
otherwise. 

d. Trial postponed.—The court may, if it sees fit, postpone 
the trial on account of such copy of the depositicns not having 
been previously had by the person charged. 55-56 V., c. 29, s. 655. 


897. Documents delivered in case of treason. ete.—When 
any one is indicted for treason or for being accessory after the 
fact to treason, there shall be delivered to him after the indict- 
ment has been found, and at least ten days before his arraign- 
ment; 

(a) @ copy of the indictment; . 

(b) a list of the witnesses to be produced on the trial to prove 
the indictment; and, 

(c) a copy of the panel of the jurors who are to try him re- 
turned by the sheriff. 
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2. Details —The list of the witnesses and the copy of the 
panel of the jurors must mention the names, occupations, and 
places of abode of the said witnesses 9nd jurors. 

3. Witnesses to delivery.—The documents aforesaid must all 
be given to the accused at the same time and in the presence of 
two witnesses. 

4. Exception.—This section shall not apply to cases of treason 
by killing His Majesty, or to cases where the overt act alleged is 
any attempt to'injure his person in any manner whatever, or to 
the offence of being accessory after the fact to any such treason, 
55-56 V., c. 29, 5. 658. 


Uosec Objections before plea.—Amendments.—Every objec- 
tion to any indictment for any defect apparent on the face thereof 
shall be taken by demurrer, or motion to quash the indictment, 
before the defendant has pleaded, and not afterwards, except by 
leave of the court or judge before whom the trial takes place, and 
every court before which any such objection is taken may, if it is 
thought necessary, cause the indictment to be forthwith amended 
in such particular, by some officer of the court or other person, and 
thereupon the trial shall proceed as if no such defect had ap- 
peared. 


2. No motion in arrest of judgment.—No motion in arrest 
of judgment shall be allowed for any defect in the indictment 
Which might have been taken advantage of by demurrer, or 
amended under the authority of this Act. 55-56 V., ¢, 29, s. 629. 


There is a difference between an indictment which is bad for charging 
an act which as laid is no crime, and an indictment which is bad for charg- 
ing a crime defectively; the latter may be aided by verdict, the former can- 
not. R. v. Waters (1848), 1 Den. C. C., 856. 

If a substantial ingredient of the offence does not appear on ‘the face of 
ae pare the court will arrest the judgment. R. v. Carr, 26 L. C. 
Ales On, : 

If the indictment is in such a form that it does not charge an offence, 
the court cannot allow an amendment to remedy the defect. R. v. Flynn, 
Lom oe Resesal, 

If the defect is one which the court has the power to amend, sec. 898 
of the Code applies, and the objection must be raised before plea. R. Vv. 
Mason (872). 22 U.- Cs Cs! P7246. 7 

An objection to an indictment against a corporation upon the ground 
that it does not disclose any offence in respect of which the defendant cor- 
poration could be liable, must be taken by demurrer and not by motion to 
quash. R. v. Toronto Railway Co. (1900), 4 C. C. C., 4. i 

It is not necessary that an indictment which sufficiently describes that 
which is by statute an indictable offence should conclude with the words 
“against the form of the statute in such case made and provided, and 
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against the peace of Our Lord the King, his Crown and dignity.” R. v. 
Doyle (1894), 2 C. C. C., 835 z 

In charging ithe offence of uttering a forged instrument the indictment 
must aver that the defendants made use of or uttered the instrument know- 
ing it to have been forged. A count of an indictment charging the defen- 
dant with having, with intent to defraud, unlawfully made use of and ut- 
tered a promissory note, alleged to have been made and signed by one of 
the defendants by procuration without lawful authority or excuse and wiln | 
intent to defraud, is defective if it does not also allege that the defendants 
knew it to have been so made and signed. Such a defect is one of sub- 
stance and cannot be amended. R. v. Weir (1900), 83 C. C. C., 499. 


899. No plea in abatement.—No plea in abatement shall b 
allowed. | 

2. Constitution of grand jury.—Any objection to the consti- 
tution of the grand jury may be taken by motion to the court, 
and the indictment shall be quashed if the court is of opinion both 
that such objection is well founded and that the accused has suf- 
fered or may suffer prejudice thereby, but not otherwise. 55-56 
V.,'c. 29,8. 656; 


An order of a superior court to a coroner to summon a grand jury 
need not shew on its face all the facts which made it necessary that a 
coroner, instead of the sheriff, should be directed to summon the jury. 
Where a grand jury has been summoned by a sheriff who is disqualified 
from acting because of his relationship to a prosecutor, a new grand jury 
may be summoned on a venire to a coroner, without formally discharging 
the jury summoned by the sheriff or disposing of the indictment found by 
it. The indictment found by the sheriff’s grand jury is in such case void, 
and it is open to the coroner summoning another jury to summon persons 
already summoned by the sheriff. R. v. McGuire (1898), 4 C. C. C., 12. 

Objections to the ‘‘constitution’’ of the grand jury are by Code sec. 899 
restricted to cases where the accused are prejudiced by the irregularity, 
but this limitation does not apply where a grand jury was never legally 
constituted. R. v. Hayes (1902), 7 C. C. C., 453. 

Where the provincial statute governing the selection of jurors requires 
that only the first six names on the previous grand jury list shall be omit- 
ted and that six new selections be made to fill their places, the drawing 
of twelve new men as grand jurors is ineffectual to constitute a grand 
jury, and an indictment brought in by them while assuming to act as a 
grand jury must be quashed on motion. R. v. McDougall (1904), 8 C. C. 
C., 283. " 

An objection that a member of the grand jury by which the indictment 
was found, was not indifferent as between the Crown and the accused be- 
cause of an alleged interest in the subject-matter of the prosecution and 
was therefore disqualified from acting as a grand juror in respect of such 
indictment, is not an objection to the ‘“‘constitution’’ of the grand jury 
which must be raised by motion to quash the indictment. R. v. Hayes 
G03) Se CC is 101. 

The presence in the grand jury room of an unauthorized person, sum- 
moned as a grand juror, but not impannelled, during the deliberations of 
the grand jury will not invalidate an indictment then under consideration, 
if such person was excluded from the grand jury before the presentment 
unless it be shewn that the accused was thereby prejudiced. R. v. Kelly 
(1905), 9 C. C. C., 180. 


a. 
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Where eleven grand jurors answered their names when the roll was 
first called, but ten only were empanelled and sworn (one having failed 
to answer on the second calling), the grand jury is properly constituted 


in a Province where the panel is not more than thirteen. R. v. Fouquet 
C3205) 10, Csr CF Oy, 0255. 


900. Pleas.—When the accused is called upon to plead he 
may plead either guilty or not guilty, or such special plea as is in 
this Part subsequently provided for, 

2. Refusal te plead —If the accused wilfully refuses to 
plead, or will not answer directly, the court may order the proper 
officer to enter a plea of not guilty. 55-56 V., c. 29, s. 657. 


The defendant has the right to raise the question of jurisdiction under 
a plea of not guilty. R. v. Hogle (1896), 5 C. C:°C:, 53. 
See section 967 as to inability to plead by reason of insanity. 


901. Time to plead to indictment.—No person prosecuted 
shall be entitled as of right to traverse or postpone the trial of 
any indictment preferred against him in eny court, cr to imparl, 
or to have time allowed him to plead or demur to any such in- 
dictment. 

2. Allowing further time to plead or demur.—Bail.—Itf 
the court before which any person is so indicted upon, the appli- 
cation of such person or otherwire, is of opinion that he ought to 
be allowed a further time to plead or demur or to prepare for his 
defence, or otherwise, such court may grant such further time 
and may adjourn the trial of such person to a future time in the 
sittings of the court, or to the next or any subsequent session or 
sittings of the court, and upon such terms, as to bail .-r other- 
wise, as to the court seem meet, and may, in the case of adjourn- 
ment to another session or sittings, respite the recognizances of 
the prosecutor and witnesses accordingly. 

3. Witmesses to attemd.—In such case the prosecutor and 
witnesses shall be bound to attend to prosecute and give evidence 
at such subsequent session or sittings without entering into any 
fresh recognizances for that purpose, 55-56 V., c. 29, s. 630. 


An application to postpone a trial by jury in consequence of the ab- 
sence of material witnesses must be supported by special affidavit shewing 
that the witnesses are material. R. v. Dougall (1874), 18 L. C. Jur., 85. 

If the application is made on the ground of the absence of a material 
witness, the judge will require an affidavit stating the points which the 
witness is expected to prove, in order to form a judgment whether the wit- 
ness is a material one or not. R. v. Savage, 1 C. & K., 75. 

In general, a trial will not be postponed to the next assizes before a 
bill is found. R. v. Heeson (1878), 14 Cox C. C., 40. : 

In no instance will a trial be put off on account of the absence of wit- 
nesses to character. R. v. Jones (1806), 8 Hast, 34. , 

Where the prisoner applies to postpone tthe trial, he will be remanded 
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and detained in custody till the next assizes or sessions, or will be admitted 
to bail, but he is never required to pay the costs ofthe prosecutor. R. v. 
Hunter, 2°C. & P., 591. 


Where the application is by the prosecutor, the court in its discretion 
will either detain the prisoner in custody, or admit him to bail, or discharge 
him on his own recognizances. R. v. Beardmore (1836), 7-C. & P., 497. 

See also R. v. Langhurst (1866), 10 Cox C. C., 353; R. v. Flanagan (1884), 
15 “Cox CC: C.} 408; RR. v.. .Fitzperald (1848), 1 Ci & K., 201; R. v. Chapman 
(1838), 8 °C. & P., 568; R. v. Nicholas (1846), 2 C. & K., 246; R. v. Taylor 
ye 1bsCox: C..C., 8. 


902. Time to plead in Ontario.—If any person is prosecut- 
ed in any division of the High Court of justice for Ontario for 
any indictable offence, by information there filed, or by indict- . 
ment there found or removed into such court, and appears there- 
in in term time in person, or, in case of a corporation, by attor- 
ney, to answer to such information or indictment, such defendant, 
upon being charged therewith, shall not imparl to a following 
term, but shall plead or demur thereto within four days from the 
time of his appearance; and in default of his pleading or demur- 
ring within four days as aforesaid judgment may be entered 
against such defendant for want of a plea, 55-56 V., c. 29, s. 757. 


903. When defendant appears by attorney.—Allowing 
further time.—If such defendant appears to such information 
or indictment by attorney, he shall not imparl to a following term, 
but a rule, requiring him to plead, may forthwith be given and 
served, and a plea to such information or mdictment may be en- 
forced, or judgment in default may be entered in the same man- 
mer as might have been done formerly in cases in which the de- 
fendant had appeared to such information or indictment by at- 
torney in a previous term; but che court, or any judge thereof, 
upon sufficient cause shown for that purpose, may allow further 
time for such defendant to plead or demur to such information 
or indictment. 55-56 V., c. 29, s. 758. 


\ 964. Delay in prosecution instituted by Attorney Gen- 
eral of Ontario. Remedy of accused.—If any prosecution for 
an indictable offence, instituted by the Attorney General for On- 
tario in the said court, is not brought to trial within twelve 
months next after the plea of not guilty has been pleaded thereto, 
the court in which such prosecution is depending, upon applica- 
tion made on behalf of any defendant in such prosecution, of 
which application twenty days’ previous notice shall be given to 
such Attorney General, may make an order authorizing such de- 
fendant to bring on the trial of such prosecution; and thereupon 
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such defendant may bring on such trial accordingly unless a 
nolle prosequi is entered to such prosecution. 55-56 Vier Ge co. Sabo 


905. Special pleas.—The following special pleas and no 
others may be pleaded according to the provisions hereinafter 
contained, that is to say, a plea of autrefois acquit, a plea of autrec- 
fois convict, a plea of pardon, and such pleas in cases of defama- 
tory libel as are hereinafter mentioned. 


2. Not guilty.—All other grounds of defence may be relied 
on under the plea of not guilty.. 55-56 V., c. 29, s. 631. 


Where two persons are jointly indicted for murder and. one pleads 
guilty and the other not guilty, and the trial upon the latter plea results 
in an acquittal, leave should be granted the other defendant to change his 
plea of guilty to one of not guilty, if the circumstances of the case are 
such that the verdict of acquittal already given in respect of the one would 
be absolutely inconsistent SE the guilt of the other who had pleaded 
SUM yee ko WV. Ederbert, (1903), 6.1C, CG. °C), 214: 

In order to sustain a plea of autrefois convict or autrefois acquit, it 
must be proved that the accused was previously convicted or acquitted of 
the same offence as that with which he is charged in the indictment to which 
he so pleads, or that he was either convicted or acquitted of an offence of 
which he might be convicted upon the indictment in question. In such a 
case, it is necessary to consider whether the evidence required to maintain 
the second indictment would have sufficed for a conviction on the former 
One It. ve Miles! (13890); In, R.; 24°Q. Bo. Ds, 423. 

But the accused must actually have been put in jeopardy upon the for- 
mer occasion so pleaded, and there must therefore have been an actual 
conviction or acquittal after trial. Where a coroner’s jury has returned 
a verdict of accidental death, the defendant, subsequently indicted for 
homicide, cannot plead autrefois acquit, because the coroner’s jury re- 
turned such a verdict. R. v. Labelle (1892), 16 L. N., 187. _ f 

The previous conviction or acquittal must have been valid, but if the 
defect in the indictment was such as to have been cured by amendment, 
whether it was or not, a previous acquittal or conviction thereunder would 
support a plea of autrefois acquit, or autrefois convict. A person can plead 
autrefois acquit or autrefois convict, although the indictment ‘to which he 
so pleads is one against him separately, whilst in the one to which he thus 
refers he was indicted jointly with others. R. vy. yee (1835), 1 Moody 
(CaO 424 

And proof of previous conviction or acquittal ae a competent court of 
a foreign country will support a plea of autrefois acquit or autrefois con- 
mich. Re Vv... Hutchinson .(775), 1 Leach, 160. 

When once a verdict has been rendered in favor of the defendant upon 
a plea of autrefois acquit or autrefois convict, it cannot be set aside, al- 
though the court is of the opinion that it is clearly against the weight of 
evidence. R. v. Lea (1837), 2 Moody C. C., : F 

Justices of the Peace have no power on a preliminary investigation 
before them of a charge of unlawfully wounding, to reduce the charge to 
one of common assault, over which they would have summary jurisdiction; 
and a conviction recorded by the justices in such a case upon a plea of 
guilty to the charge as reduced, is not a bar to an indictment for unlaw- 
fully wounding, based upon the same state of facts, and ot support 
a plea of autrefois convict. R. v. Lee (1897), 2 C. C. C., 233; Miller v. 
rea s98) 5 2) CeO: -C., 282: Pe 
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Where a person has been acquitted by a court of competent jurisdiction, 
the acquittal is a bar to all further proceedings to punish him for the same 
matter, although a plea of autrefois acquit may not be allowed because 
of the different nature of the charges. R. v. Quinn (1905), 10 CG. CG. C., 412. 

An appeal lies to the Court of King’s Bench in Quebec from an order 
of a justice of the peace, dismissing an information or complaint on a plea 
of autrefois convict. R. v. Bombardier (1905), 11 C. C. C., 216. 

A conviction by a magistrate or magistrates upon an information or 
complaint charging an offence for which a previous information against the 
same defendant has been made before another magistrate, and while such 
previous information is pending, is null and void, and will not avail in 
support of a plea of autrefois convict to the first complaint. R. v. Bombar- 
dier, supra. 

A person tried and acquitted in any. criminal court is entitled to a copy 
of the record of such acquittal and of the indictment without the fiat of 
vr intervention by the Attorney-General of the province, and a mandamus 
will Jie to compel the delivery of certified copies or an exemplification 
thereof upon tender of the proper fees. Attorney-General of Ontario v. 
Seulby W902), 16. CG. CnC. eee 


906. Special pleas together.—The pleas of autrefois acquit, 
autrefois convict, and pardon may be pleaded together, and if 
pleaded shall be disposed of before the accused is called on to 
plead further. 

2. Not guilty afterwards.—If every such plea is disposed of 
against the accused he shall be allowed to plead not guilty. 

3. Statement sufficient.—In any plea of autrefois acquit or 
autrefois convict it shall be sufficient for the accused to state that 
he has been lawfully acquitted or convicted, as the case may be, 
of the offence charged in the count or counts to which such piea 
is pleaded, indicating the time and place of such acquittal, or con- 
viction, 55-56 V., ce. 29, s. 631. 


See note to preceding section. 


v 907. Issue on pleas of autrefois acquit and autrefois 
eonvict.—On the trial of an issue on a plea of autrefois acquit or 
autrefois convict to any count or counts, if it appear that the mat- 
‘ter on which the accused was given in charge on the former trial 
is the same in whole or in part as that on wich it is proposed to 
give him in charge, and that he might on the former trial, if-all 
proper amendments had been made which migut then have been 
made, have been convicted of all the offences of which he may be 
convicted on the count or counts to which such plea is pleaded, 
the court shall give judgment that he be discharged from such 
count or counts. 

2. What determines.—If it appear that the accused might 
on the former trial have been convicted of any offence of which 
he might be convicted on the count or counts to which such plea 
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is pleaded, but that he may be convicted on any such count or 
counts of some offence or offences of which he could not have 
been convicted on the former trial, the court shall direct that he 
shall not be convicted on any such count or counts of any otf- 
fence of which he might have been convicted on the former trial, 
but that he shall plead over as to the other offence or offences 
charged. 55-56 V., ¢. 29, s. 631, 


See note to section 905. 


908. Evidence to prove identity of charges.—On the trial 
of an issue on a plea of autrefois acquit or autrefois convict the de- 
positions transmitted to the court on the former trial, together 
with the judge’s and official stenographer’s notes if available, and 
the depositions transmitted to the court on the subsequent charge, 
shall be admissible in evidence to prove or disprove the identity 
of the charges. 55-56 V.,.c. 29, s. 682. 


JS 909. Indictment charging substantially same offence VY 
with circumstances of aggravation.—When an _ indictment (\/ 
charges substantially the same offence as that charged in the ini 
dictment on which the accused was given in charge on a former 

trial, but adds a statement of intention or circumstances of ag- 
gravation tending if proved to increase the punishment, the pre- 

vious acquittal or conviction shall be a bar to such subsequent 
indictment. 

2. Murder.—Manslaughter.—A previous conviction or ac- 
quittal on an indictment for murder shall be a bar to a second 
indictment for the same homicide charging it as manslaughter; 
and a previous conviction or acquittal on an indictment for man- 
slaughter ‘shall be a bar to a second indictment for the same homi- 
cide charging it as murder. 55-56 V., c. 29, s. 633. 


ee) Pilea of justification in case of libel.—Every one ac- 

n cused of publishing a defamatory libel may plead that the defama- 

tory matter published by him was true, and that it was for the 

public benefit that the matters charged should be published in the 
manner and at the time when they were published. 

2. In two senses or in either sense.—Such plea may Justify 
the defamatory matter in the sense specified, if any, in the count, 
or in the sense which the defamatory matter bears without any 
such sspecification; or separate pleas justifying the defamatory 
matter in each sense may be pleaded separately to each as if two 
libels had been charged in separate counts. 

3. Plea in writing.—EHvery such plea must be in writing, and 
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must set forth the particular fact or tacts by reason of which it 
was for the public good that such matters should be so published. 

4. Reply.—The prosecutor may repiy generally denying the 
truth thereof. 55-56 V., c. 29,°s. 684; 56 V., «. ny Bae. ae Oe 


A plea of justification to an indictment for defamatory libel must al- 
lege that the defamatory matier published is true and that it was for the 
eee ene that the alleged libel was published. R. v. Grenier (1897), 

Such plea must set forth concisely the particular facts by reason of 
which its publication was for the public good, but it must not contain 
the evidence by which it is proposed to prove such facts, nor any statements 
purely of comment or argument. A plea of justification, which embodies 
a number of letters which it is proposed to use as evidence, and contains 
paragraphs of which the matter consists merely of comments and argu- 
ments, is irregular and illegal. The plea itself should’ be rejected from 
the record, or the illegal averment should be struck out, and the defen- 
dant allowed to plead anew. R. vy. Grenier, supra. 7 

The accused had pleaded justification, and after the pleadings had been 
closed, and at the trial, motion was made on his behalf for a commission 
to take the evidence of witnesses in England in support of his plea of jus- 
tification. The Crown objected that the parties having come down to trial 
it was too late to make such a motion. Held, that the accused was en- 
titled to take every moment to consider whether he would put in a plea 
of justification, and that as the evidence proposed to be taken under the 
commission was only as to that plea which had just been entered, the ap- 
pee could not have been made before. R. v. Nicol (1898), 34 C. L. J., 

To an indictment for libel, the language of which was couched in gen- 
eral terms, the defendant pleaded that ithe words and statements complain- 
ed of in the indictment were true in substance and in fact, and that it 
was for the public benefit, ete. It was held that the plea was insufficient 
because it did not set out the particular facts upon which the defendant 
intended to rely. R. v. Creighton (1890), 19 Ont. R., 389. 

In a prosecution for an alleged defamatory libel contained in a news- 
paper article, condemning an employer’s dismissal of employees belonging 
to a trade union and charging that the distribution of certain gratuities 
by the employer to his employees was impelled by motives of selfishness 
on his part and was for the purpose of winning public approval and favor- 
able public comment through press notices thereof, a plea of justification 
will not be struck out on the objection that the facts therein alleged do not 
show that it was for the public benefit that the publication should be made, 
if such plea contains a charge that the press notices favorable to the com- 
plainant were published at his instance. R. v. Brazeau (1899), 3 C. C. C., 
89. 


If the complainant in a prosecution for defamatory libel has himself: 
called public attention to the subject matter of the alleged libel by obtain- 
ing the publication of newspaper articles commending his conduct therein, 
he thereby invites public criticism thereof and cannot object that the answer 
to his own articles is not a publication in the public interest. R. v. Bra- 
zeau, supra. 

Wherever a man calls public attention to his own grievances or those 
of his class, whether by letters in a newspaper, by speeches at public 
meetings, or by the publication of pamphlets, he must expect to have his 
assertions challenged, the existence of his grievances denied, and himself 
ridiculed and assailed. Odgers on Libel, 3rd ed., 57. 

Comments, however severe, upon the advertisements of a tradesman are 
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not. libellous if the jury is of opinion that they are fair comment, not 
wholly undeserved, upon a matter to which public attention was expressly 
invited by the tradesman himself. Paris v. Levy (1860), 9 C. B., N. S., 342. 

It is a question for the judge, and not for the jury, whether a parti- 
cular topic was or was not a matter of public interest. (Coleridge, C. J.). 
Weldon v. Johnson (1884), in Odgers on Libel, 3rd ed., 46 


As to what are matters of public interest, see 3:C. C. C., at p. 93. 
¥Y 911. Plea of justification necessary to try truth.—Tne 
eae of the matters charged in an alles ed libel all in ASE 
to without the plea of aforesaid unless 
oe accused is put upon ‘his trial upon an indiana or informa- 
tion charging him with publishing the libel knowing the same to 
be false, in which case evidence of the truth may be given in, 
order to negative the allegation that the accused knew the libel 
to be false. 

2. Not guilty in addition.—The accused may, in addition to 
such plea, plead not guilty and such pleas shall be inquired ot to- 
gether. 

3. Effect) of plea on punishment: —If, when such plea of 
justification is pleaded, the accused is convicted, the court may, 
in pronouncing sentence, consider whether his guilt is aggravated 
or mitigated by the plea. 55-56 V. c. 29, s. 634. 


See note to preceding section. 


912. Publication by order of a legislative body.—Certi- 
ficate of speaker or clerk.—Hvery person against whom any 
criminal proceedings are commenced or prosecuted in any manner 
for or on account of or in respect of the publication of any report, 
paper, votes or proceedings, by such person or by his servant, by 
order or under the authority of any legislative council, legislative 
assembly or house of assembly, may submit to the court in which 
such proceedings are so commenced or prosecuted, or, before any 
judge of the same, upon twenty-tour hours’ notice of his inten- 
tion so to do, to- the prosecutor in such proceedings, or to his 
attorney or solicitor, a certificate unaer the hand oi the .speaker 
or clerk of such legislatice council, legislative assembly or house 
of assembly, as the case may be, verified by affidavit, stating that 
the report, paper, votes or proceedings, as the case may be, in 
respect whereof such criminal proceedings are commenced or pro- 
-secuted, was or were published by such person, or by his servant, 
by order or under the authority of the legislative council, legis- 
lative assembly or house of assembly, as the case may be. 

2. Stay of preceedings and dismissal.—Such court or judge 
shall, upon such certificate being so submitted, immediately stay 
such criminal proceedings, and the same shall thereupon be 
deemed finally ended, determined and superseded, R.S., c. 163, 8S. 6. 
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913. Copy of report may be laid before the court.—Stay 
of proceedings and. dismissal.—In any criminal prosecution for 
or on account or in respect of the publication of any copy of such 
report, paper, votes or proceedings, the defendant may submit to 
the court or judge before which or whom such prosecution is pend- 
ing a copy of such report. paper, votes or proceedings, verified 
by affidavit, and the court or judge shall immediately stay such 
criminal prosecution, and the same shall thereupon be deemed to 
be finally ended, determined and superseded. R.S., c. 163, s. 7. 


N 914. Form of record of conviction or acquittal —In mak- 
ing up the record of any conviction or acquittal on any indict- 
ment it shall be sufficient to copy the indictment with the plea 
pleaded thereto, without any formal! caption or heading. 

2. Entry of record,—The statement of the arraignment and 
the proceedings subsequent thereto shall be entered of record in 
the same manner as heretofore, subject to any such alterations 
in the forms of such entry as are. from time to time, prescribed 
by any rule or rules of the superior courts of criminal jurisdic_ion 
respectively. 

3. Inferior courts.—Such rules shall also apply to such in- 
ferior courts of criminal jurisdiction as are therein designated. 55- 
DOs AV 95: Comal Saath ao: 


915. Form of record in case of amendment.—lIf it becomes 
necessary to draw up a formal record, in any case in which an 
amendment has been made. such record shall be drawn up in the 
form in which the indictment remained after the amendment, 
without taking any notice of the fact'of such amendment having 
been made. 5b-b6r Vis sey 29,, 8. 725. 


PROCEEDINGS IN CASE OF CORPORATIONS. 


916. Corporations may appear by attormey.—LHvery cor- 
poration against which a bill of indictment is found at any court 
having criminal! jurisdiction shall aprear by attorney in the court 
in which such indictment is found and plead or demur thereto. 
55-56 V.. c. 29, s. 635. 


Proceedings under a charge against a corporation of selling goods to 
which a false trade description was applied should be instituted by indict- 
ment under Cr. Code secs. 635 to 639 (now secs. 916 to 920), and not by a 
Sechionmey enquiry before a magistrate. R. v. T. Eaton Co., Litd., (1898), 

26 Ce Cay Gio 252) 

A justice of the peace cannot compel a corporation to appear before 

him in respect of an indictable offence, nor can be bind the corporation 
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over to appear and answer to an indictment; and he has no jurisdiction 
to bind over the prosecutor to present an indictment against the corpora- 
tion. Chapman vy. City of London (1894), 19 Ont. R., 33. 

The procedure of the Criminal Code of Canada as to summary convic- 
lions applies as well to corporations as to natural persons. The fact that 
a portion of the remedy provided for the recovery of ‘the penalty and costs 
is personal imprisonment, does not prevent the apnlication of the sum- 


mary procedure in other respects to corporations. R. vy. Toronto Railawy 
CosNGs98) 22) CinOC59 4715 . 


‘917. Certiorari not required.—Distringas not necessary. 
—No writ of certiorari shall be necessary to remove any such in- 
dictment into any superior court with the view of compelling phe 
defendant to plead thereto; nor shall it be necessary to issue any 
writ of distringas, or other process, to compel the defendant to 
appear and plead to such indictment. 55-56 V., c. 29, s. 636. 


918. Notice to corporation.—The prosecutor, when any such 
indictment is found against a corporation, or the clerk of the 
court when such indictment is founded on a presentment of the 
grand jury, may’cause a notice thereof to be served on the mayor 
or chief officer of such corporation, or upon the clerk or secretary 
thereof, stating the nature and purport of such indictment, and 
that, unless such corporation appears and pleads thereto in two 
days after the service of such notice, a plea of not guilty will 
be entered thereto for the defenaant by the court, and that the 
trial thereof’ will be proceeded with-in like manner as if the said 
corporation had appeared and pleaded thereto. 55-56 V., c. 29, 
So 631. 


Notice of a Summons by justices under the summary convictions clauses 
of the Criminal Code may be given in a manner similar +> a notice of in- 
dictment under Cr. Code, sec. 687 (now 918). R. v. Toronto Railway Co. 
(ESOS) eee Che@e iGe 470 

In the Province of Alberta which has no grand jury system, a corpora- 
tion may be compelled to answer to an indictable offence (ex. gr. canduct- 
ing a lottery scheme) by a formal written charge in lieu of an indictment, 
such charge being laid by the Attorney-General or by his direction or with 
the consent or order of a judge and notice thereof being served on the cor- 
poration under sec. 918 of the Code. R. v. Standard Soap Co. (1907), 12 C. 
GC. C;,,- 290. 
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919. Proceeding on default.—If such corporation does not 
appear in the court in which the indictment has been found, and 
plead or demur thereto within the time specified in the said notice, 
the judge presiding at such court may, on proof to him by affi- 
davit of the due service of such notice, order the clerk or proper 
officer of the court to enter a plea of not guilty on benalf of such 
corporation, and such plea shall have the same force and effect 
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as if such ye ation had appeared by its attorney and pleaded 
such plea. . 55-56. V., c. 29, s. 638. 


920. Trial may proceed in absence 'of defendant.—The 
court may, whether ‘such corporation appears and pleads to the 
indictment, or a plea of not guilty is entered by order of the court, 
proceed with the trial of tne indictment in the absence of the 
defendant in the same manner as if the corporation had ap- 
“peared at the trial and defended the same, and in case of convic- 
tion, may award such judgment and take such other and subse- 
quent proceedings to enforce the same as are applicable to :con- 
victions against corporations, 55-56 V., c. 29, s. 639. 


There is no power under Code sec. 639 (now sec 920) or otherwise to 
impose a fine or any other punishment, in lieu of imprisonment, for the 
offence of manslaughter, and there is consequently no judgment. or sen- 
tence applicable to a conviction of a corporation for that offence. R. v. 
Great West Laundry Co. (1900), 3 C. C.-C., 514. 

‘Although a corporation cannot be guilty of manslaughter, it may be 
indicted, under Cr. Code sec. 252 (now ‘sec. 284), for having caused grievous 
bodily injury by omitting ‘to maintain in a safe condition a bridge or 
structure which it was its duty to so maintain, and this notwithstanding 
that death ensued at once to the person sustaining the grievous bodily 
injury. A fine is the punishment which must be substituted under sec. 
639 (now sec. 920) in the case of a corporation, in lieu of the imprisonment 
mentioned in sec. 252 (284), and the amount is in the discretion of the 
Gourt! aRS v2. Union (Colliery :Co.y C900) 3038 Cz (Cr Ca b23: 

See also Pharmaceutical Society of G. B. v. London & Prov. Supply 
Ass. (1880), L. R., 5 A. C., 869; R. v. Birmingham & Gloucester Ry. Co. 
(1842), L. R,, 8°Q. B., 223; R. v. Great North of England Ry. Co. (1846); 
tao IRE 19) OB selon IPOCoc ke ss l)ye dus MERA One| 


JURIKS. 
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921. Qualification of juror.—Every person qualified and 
summoned as a grand or petit juror, according to the laws in 
force for the time being in any province of Canada shall be duly 
qualified to serve as such juror in criminal cages in that province. 

2. Seven may find -bill—Seven grand jurors, instead of 
twelve, may find a true bill in any province where the panel of 
grand jurors is not more than thirteen. 55-56 V., c. 29, s. 662; 57- 
58 V., c. 57, 8.1. 


It is within the power of a Provincial Legislature to fix the number of 
tae grand jurors who should compose the panel, that being part of the or- 
ganization or constitution of the Court. But a Provincial Legislature has 
(no power to fix the number of grand jurors necessary to find a good bill 
of indictment, that being a matter of criminal procedure and exclusively 
Helier the powers of the Dominion Parliament. R. v. Cox (1898), 2 C. C. 

ye 20ihe 
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In provinces where the grand jury has been reduced to thirteen jurors 
or less, the failure of some of the summoned jurors to attend will not in- 
validate a bill to which at least seven of the jurors in attendance agree. 
se WV. Girard (1803), 2. ©. (OC. @., 216-"R, y.<Poirier (1898); Ri’ J. Qs, .7-Q.-B;, 

The provincial law regarding the qualification of jurors made appli- 
cable by Code sec. 662 (now sec. 921) to criminal cases includes.a provin- 
cial enactment which provides that jurors’ lists shall not be open for in- 
Spection until six days before the trial sittings. Chantler y. Attorney- 
General of Ontario (1905); 9 C. C. C., 465. 

A person of the name or a similar name to that of a qualified juror 
and who is served in mistake for the qualified juror, but who is not him- 
self upon the list of persons from which alone jurors may properly be sum- 
moned, is not a qualified juror under Cr. Code sec. 921, and his acting as 
such is a good ground for ordering a new trial. R. v. McCraw (1906), 12 
Wane O. 6 205, 


922. Jury de medietate linguae cbolished.—No alien shal! 
be entitled to be tried by a jury de medietate linguae, but shall be 
tried as if he was a natural born subject. 55-56 V., c. 29, s. 663. 


923. Mixed juries in Quebec.—In those districts in the 
province of Quebec in which the'sheriff is required by law to re- 
turn a panel of petit jurors composed, one-half of persons speak- 
ing the English language, and one-half of persons speaking the 
French language, he shall in his return specify separately those 
jurors whom he returns as speaking the English language, and 
those whom he returns as speaking the Frencn language respect- 
ively; and the names of the jurors so summoned shall be called 
alternately from such lists. 55-56 V., c. 29, s. 664. 


A prisoner arraigned for trial in Quebec has the right to claim a jury 
composed for one-half at least of persons speaking his language if French 
or English. After having claimed a mixed jury and the recording of the 
order therefor by the Court, the prisoner has no absolute right to relin- 
quish such claim and to have the order for a mixed jury superseded, but 
revocation may be ordered on such an application in the discretion of the 
Court. R. v. Sheehan (1897), 1-C. C. -C.,° 402. 

The right to a mixed jury in Quebec conferred by 27-28 Vic. 41 (Prov. 
of Canada), in criminal cases is essentially a matter of criminal procedure 
andl as such within the legislative authority of the Federal Parliament 
only, and not within the scope of provincial legislation under the heading 
of ‘‘the constitution and organization of the Courts,’’ B. N. A. Act 92 (14). 
A statute of the legislature of the Province of Quebec purporting to re- 
peal the Act conferring such right is wltra vires so far as such right to 
a mixed jury is sought to be affected. R. v. Sheehan, supra; R. v. Yancey 
(USO0) Ro Ze CCC. 320) 

The prosecuted may, upon arraignment, demand a jury composed for 
the one-half at least of persons skilled in “‘the language of the defence”’, 
whether French or English; but this does not give the accused an option 
to choose either language as the language of the defence, nor to have at 
least one-half of the jurors drawn from those skilled in the language in 
which counsel for the accused proposes to conduct the defence. The “‘lan- 
guage of the defence’ in that connection means the language habitually 
spoken by the accused. R. v. Yancey, supra. 
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924. Mixed juries in Manitoba.— Whenever any person who 
is arraigned before the Court of King’s Bench for Manitoba de- 
mands a jury composed, for the one-half at least. of persons 
‘skilled in the language of the defence, if such language is either 
English.or French, he shall be tried by a jury composed for the 
one half at ueast of the persons whose names ‘stand first in ‘suc- 
cession upon the general panel and who, on appearing and not 
being lawfully challenged, are found, in the judgment of the court, 
to be skilled in the language of the defence. 

2. When panel exhausted, additional jurors.— Whenever, 
from the number of challenges or any other cause, there is in any 
such ease a deficiency of persons skilled in the language of the 
defence the court shall fix another day for the trial of such case, 
and the sheriff shall supply the deficiency by summoning, for the 
day so fixed, such additional number of jurors skilled in the lan- 
guage of the defence as the court crders, and as are found inscribed 
next in succession on the list of petit jurors. 55-56 V., c. 29, s. 665. 


The subsequent discovery that one of the jurors sworn did not thor- 
oughly understand the English language is not a ground for a new trial. 
Ro ve Harl 11894); 10 Man. R., 303. 


925. Challenging the array.—Hither the accused or the 
prosecutor may challenge the array on the ground of partiality, 
fraud, or wilful misconduct on the part of the sheriff or his dépu- 
fies by. whom the panel was. returned, but on nio other ground. 

2 In v writing. —Such Challenge ‘shall be by way of objection 
in writing. and shall state that the person returning the panel 
was partial, or was fraudulent, or ree) misconducted himself, 
as the case may be. 

3. Objection in writing.—Such objection may be in form 69, 
or to’ the like effect. -55-56°7V. %c. 29, 8. 666. 


The challenge should state the grounds upon which the objection is 
made, and should not be in general terms only. R. v. Hughes. (1843), 1 
One oe SEG ae 


926. Trial of ground of challenge.—lIf partiality, fraud or 

wilful misconduct, as the case may be. is denied, the court shall 

appoint any two indifferent persons to try whether the alleged 
ground of challenge is true or not. 

2. New panel when.—If the triers find that the alleged 
ground of challenge is true in fact, or if the party who has not 
challenged the array admits that the ground of challenge is true 
in fact, the court shall direct a new panel to be returned. 55-56 V., 
Ca 20.) 8; 666; 
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927. Names of jurors on cards.—The rame of each juror 
on a panel returned, with his number on the panel and the place 
of his abode, shall be written on a distinct piece of card, and all 
such pieces of card shall be as nearly as may be of equal size. 

2. Put by officers in box.—The cards shall be delivered to 
the officer of the court by the sheriff or other officer returning the 
panel, and shall, under the direction and care of the officer of the 
court, be put together in a box to be provided for that purpose 
and shall be shaken together. 

3. To be drawn by officer of the court.—Ilf{ the array is 
not challenged or if the triers find against the challenge, the of- 
ficer of the court shall in open court draw out the said cards, one 
after another, and shall call out the name and number upon each 
such card as it is drawn, until such a number of persons have 
answered to their names as in the opinion of the court will prob- 
ably be sufficient to provide a full jury after allowing for chal- 
lenges of jurors and directions to stand by. 

4. Each juror te be sworn.—The officer of the court shall 
then proceed to swear the jury, each juror berng called to swear 
in the order in which his name is so drawn, until, after sub- 
tracting all challenges allowed and jurors directed to stand by, 
twelve jurors are sworn. 

5. Further names to be drawn when.—If the number so 
answering is not sufficient to provide a full jury such officer shall 
proceed to draw further names from the box, and call the same 
in manner aforesaid, until, after challenges allowed and direc- 
tions to stand by, twelve jurors are sworn. 55-56 V., c. 29, s. 667. 


The fact that the jurors were set aside, rejected or sworn as they were 
drawn, without first calling the full number required for a jury, does not 
invalidate the trial, nor constitute a deprivation of the full right of chal- 
homee! Serta Ve Vweir, (899); 3C. C.. C., 262 


aw 


928. Calling the jurors who have stood by.—Proviso.— 


Other jurors becoming available.—lIf, by challenges and direc- | 


Be 


tions to stand by, the panel is exhausted without leaving a suf-/ 


ficient number to form a jury, those who have been directed to 
stand by shall be again called in the order in which they weré 
drawn, and shall be sworn, unless challenged by the accused, or 
unless the prosecutor challeng es them and shows cause why they 
should not be sworn: Provided that if before any such juror Is 
sworn other jurymen in the panel become availabie the prosecutor 
may require the names of such jurymen to be put into and drawn 
from the box in the manner hereinbefore prescribed, and such 
jurors shall be sworn, challenged or ordered to stand by, as the 


we, 


~ 
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case may be, before the jurors originally ordered to stand by are 
again called. 55-56 Vii G. 29,08. B60 


A peremptory challenge of a juror when once taken must be counted 
against the party making it, and cannot be withdrawn when the panel is 
being called over a second time. R. v.. Lalonde (1898), 2 C. C. C., 188. 

When the accused does not challenge, the Crown may either challenge 
peremptorily, or may challenge for cause, or direct the juror to stand by. 
The direction to stand by is really a challenge by the Crown for cause 
without it being necessary to shew and establish the ground on which it 
is founded until the panel has been exhausted without twelve jurors hav- 
ing been accepted and sworn. It is in fact a deferred challenge for cause; 
and the term ‘‘to stand by’’ means that the Crown ‘shall have time to 
shew, the cause.of challenges Reavy. Barsalow (90 4. ©.5@5) 1343. sR aa 
each, 9 ©ll&. Ps, 499; 

The Crown has not the right to direct jurors to stand by when they are 
called a second time, after the panel has been exhausted by challenges 
and directions to stand by. R. v. Boyd (1896), 4 C. C. C., 219. 

A direction to a juror ‘‘to stand by’’ at the instance of the Crown is in 
substance a deferred challenge for cause, and cannot be made after the 
juror has, by direction of the Clerk of Assize, taken the book to be sworn. 
Rey, ebarsalowdS0i)r 4 3C.Ca iC. 8343; ‘ ; 


929. Who shall be the jury.—Return of names to the 
box.—The twelve men who in manner aforesaid are ultimately 
drawn and sworn shall be the jury to try the issues on the in- 
dictment, and the names of the men so drawn and sworn shall 
be kept apart by themselves until such jury give in their verdict 
or until they are discharged; and then the names shall be returned 
to the box, there to be kept with the other names remaining at 
that time undrawn, and so ftoties quoties as long as any issue re- 
mains to be tried. 

2. Same jury may try another issue by consent.—lIf the 
prosecutor and accused do not object thereto, the court may try 
any issue with the same jury that has previously tried or been 
drawn to try any other issue, without their names being returned 
to the box and redrawn, or if the parties, or either of them, ob- 
ject to some one or more of the jurors forming such jury, or the 
court excuses any one or more of them, then the court may order 
such persons to withdraw, and may direct the requisite number 
of names to make up a complete jury to be drawn, and the per- 
sons whose names are so drawn shall be sworn. 

3. Sections directory.—An omission to follow the directions 
of this or the two last preceaing sections shall not affect the val- 
idity of the proceedings. 55-56 V., c. 29, s. 667. 


930. Ground of challenge, mames not on panel, tried 
upon voir dire.—If{ the ground of challenge is that the jurors’ 
names do not appear on the panel, the issue shall be tried by the 
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court on the voir dire by the inspection of the panel, and such 
other evidence as the court thinks fit to receive. 55-56 V., c. 29, 
Ss. 668. 


931. Trial of challenge upon other grounds.—It the 
ground of challenge be other than as last aforesaid, the two jurors 
last sworn, or if no jurors have then been sworn, then two per- 
sons present whom-the court may appoint for that purpose shall 
be sworn to try whether the juror objected to stands indifferent 
between the King and the accused, or has been convicted as here- 
inafter specified or is an alien, as the case may be. 

2. Juror sworn,—If the court or the triers find against the 
challenge, the juror shall be sworn. 

3. Not sworn.—lIf they find for the challenge he shall not be 
Sworn. 

4. If triers do not agree.—lIf, after what the court considers 
a reasonable time, the triers‘are unable to agree, the court may 
discharge them from giving a verdict, and may direct other per- 
sons to be sworn in their place. 55-56 V., c. 29, s. 668. 


Where a juror has been challenged for favour the finding of the triers 
as to his competency is conclusive, although the accused and his counsel 
were not then aware of remarks alleged to have been made by the juror 


which would tend to shew a bias against the accused. R. v. Carlin (1903), 
GaGanc: G., 365: ; 


932. Peremptory challenges by accused.—HEvery one in- 
dicted for treason or for any offence punishable with death is en- 
titled to challenge twenty jurors peremptorily. 

2. Twelve in certain cases.—Every one indicted for any of- 
tence other than treason, .r an offence punishable with death, 
for which he may be sentenced to imprisonment tor more than 
five years, is entitled to challenge twelve jurors peremptorily. 

3. Four in other cases.—Every one indicted for any other 
offence is entitied to challenge four jurors peremptorily. 55-06 V., 
¢e. 29, s. 668. 


The challenge must be before the juryman is sworn, and he cannot be 
challenged afterwards except by consent. R. v. Mellor (1858), 4 Jur. N. S., 
5, 214. 

The rule is that challenges must be made =as the jurors come to the 
book, and before they are sworn. The moment the oath is begun it is too 
late, and the oath is begun by the juror taking the book, having been 
directed by the officer of the court to do'so. If the juror takes the book 
without authority, neither party wishing to challenge is to be prejudiced 
EHereby. RR. v. rast (1839); 9 CG. & PB.) 129) 13%. , ie 

A peremptory challenge of a juror when once taken must be heen ed 
against the party making it, and cannot be withdrawn when the Hee is 
being called over a second time. R. v. Lalonde (1898), 2 Ces Cee Ls. 


’ 
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On an indictment for unlawfully wounding, in which. is included a 
Separate count for assault, the accused is not entitled to claim the total 
number of peremptory challenges of jurors as he would have if the charges 
were contained in separate indictments, but is limited to the largest num- 
Pie Me in respect of any single count. R. y. Turpin (1904), 8-C. C. 

2g BD: 
a e 9 | . 
933. By Crown.—Standing aside.—The Crown shall have 
power to challenge four jurors peremptorily. and may direct any 
number of jurors not peremptorily challenged by the accused to 
stand by until all the jurors have been called who are available 
for,the purpose of trying that indictment. 

2. Aceused challenges first if required.—The accused may 
be called upon to declare whether he challenges any jurors per- 
emptorily or otherwise, before the prosecutor is called upon to 
declare whether he requires such juror to stand by, or challenges 
him either for cause or peremptorily. 55-56 V., c, 29, 8. 668. 


On the demand of the Crown any juror may be directed to ‘‘stand by,”’ 
the consideration of the challenge being postponed until it can be seen 
whether a full jury can be made without him. The Crown is not bound 
to show any cause of challenge until the panel has been gone through and 
exhausted, so that there are no more jurors in the panel whose attendance 
can be procured. Mansell v. R. (1857), 8 BE. & B., 54. 

Where several persons are jointly indicted and tried the Crown is re- 
str‘cted to the number of peremptory challenges allowed on the trial cf 
vied) pestis R. v. Lalonde (1898), 2 C. C. C., 188. 


934. No right in libel to stand aside by the Crown.—The 
right of the Crown to cause any juror to stand aside until the 
panel has been gone through shall not be exercised on the trial 


of any indictment or information by a private prosecutor for the 
publication of a defamatory libel. 55-56 V., ¢ 29, s. 669, 

The words of this section include all cases of defamatory libels upon 
individuals as distinguished from seditious or blasphemous libels; and in 


all cases of indictment for defamatory libels within the statute, the right 
/ of the Crown which previously existed to cause jurors to stand aside is 


i taken away. R. vy. Fattesou (1ST. 36 U. C. Q. Boom, 129. 

i The ‘‘privaté prosecutor,’ as torn iS eed here, means the person 
who puts the criminal law in motion; and if there is a criminal proceed- 
ing to which the term private prosecutor is more applicable than another, 

it is in the case of a defamatory libel, a prosecution, as said by Lord Camp- 
bell, uniformly instituted by the party injured. R. v. Patteson, supra. 

The fact that the Attorney-General or his representative conducts the 

prosecution in respect of a private defamatory libel does not make it a 

public proceeding or withdraw it from the operation of this section. R. v. 
‘ Patteson, supra. 


oar 


= 


+4 935. Challenges for-cause,—Every prosecutor and every ac- 


cused person is entitled to any number of chalenges. on tue 


ground,— 
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(a) that any juror’s name does not appear in the panel: QGr2o ) 
Provided that no misnomer or misdescrintion shall be a ground \/ ae 
of challenge if it appears to the court that the description given 
in the panel sufficiently designates the person referred to; or, 

(b) that any juror is not indifferent between the King and the »~ 
accused; or, 

(c) that any juror has been convicted of any offence for A, *7, 
which he was sentenced to death or to any term of imprisonment — 
with hard,labour or exceeding twelve months: or i. 

(d) that any juror is an alien. 

2. No other ground.—No other ground of chailenge for cause 
than those mentioned in this section shall be allowed. 55-56 V., 
c. 29, 's. 668. 


_ That the juror has visited the prisoner as a friend since he has been 
in custody, is not a good cause of challenge for cause, on the ground of 


being ‘“‘not indifferent’? between the Crown and the accused. .R. v. Geach 
(1840), 9 C. & P., 499. 


If a defendant omit to challenge a juror on the ground that such juror 
entertains a hostile feeling against him, he cannot, after a verdict of guilty, 
ask on that ground to have the verdict quashed and for a new trial. R. y. 
Famriss (180S))02 Ci. C0 Gig TS. 

It is a good ground of challenge of a petit juror that he was on the 
grand jury by which the indictment was found, the reason being that he 
may have. been one of the twelve who found the indictment and then if 
he sat on the trial a criminal would be convicted by only twenty-three 
instead of twenty-four of his peers. R. v. Dowey (1869), 1 P. H. I., 291. 

The right of a prisoner to challenge for cause, though he has not ex- 
hausted his peremptory challenges, is fully recognized ; but the right of 
postponing the hearing oat trial of ke cause is discretionary with the 


judee. Pe 2 U 132. 


- 

936. Challenge in writing.—If a challenge on any of the 
grounds aforesaid is made, the court may. in its discretion, re- 
quire the party challenging to put his challenge in writing. 

2. Form.—The challenge may be in form 70, or to the like 
effect. 

3. Denial.—The other party may deny that the ground of 
challenge is true. 55-56 V., c. 29, s. 668. 


937. Peremptory challenge in case of mixed jury.— 
Whenever a person accused of an offence for which he wonld be 
entitled to twenty or twelve peremptory challenges as hereinbe- 
fore provided, elects to be tried by a jury composed one-half of’ 
persons skilled in the language of the defence, under sections 
nine hundred and twenty-three or nine hundred and twenty-four, 
the number of peremptory challenges to which he is’ entitled 
shall be divided, so that he shall only have the right to challenge 


fe | 
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one-half of such number from among the English speaking juroys, 
and one-half from among the French speaking jurors. 55-56 V., 
C. 29, Sn GLO: 


See note to section 923. 


938. Accused persons joining or severing in their chal- 
lenges.—If several accused persons are jointly indicted and it is 
proposed to try them together, they or any of them»may either 
join in their challenges, in which case the persons who so join 
shall have only as many challenges as a single person would be 
entitled to, or each may make his challenges in the same manner 
as if he were intended to be tried alone, 55-56 V., c. 29, s. 671. 


Under the provisions of sections 932, 933 and $38 of the Code, each de- 
fendant has a right to the full number of his peremptory challenges; but 
a corresponding privilege is not given to the Crown, and therefore the 
Crown is restricted, in the case of the trial of several defendants jointly, 
to the number of peremptory challenges allowed to it in the case of the 
indictment of a single person. But if the joint defendants refuse to join 
in their challenges, the Crown has the right to try them separately, and 
then the Crown has its four peremptory challenges at the trial of each 
defendant.. R. v. Lalonde (1898), 2° C. C. C., 188 

e 


939. Panel exhausted, further jurors summoned.—When- 


P éver after the proceedings hereinbefore provided for the panel 


has been exhausted, and a complete jury cannot be had by reason 
thereof, then, upon request made on behalf of the Crown, the court 
may order the sheriff or other proper officer forthwith to summon 
such number of persons, whether qualified jurors or not, asthe 
court deems necessary and directs in order to make a full jury; © 
and such jurors may, if necessary, be summoned by word of mouth. 
2. Names added to the panel.—The names of the persons 
so summoned shall be added to the general panel, for the pur- 
poses of the trial, and the same proceedings shall be taken as to 
calling and challenging such persons and as to directing them 
to stand by as are hereinbefore provided for with respect to the 
persons named in the original panel. 55-56 V., c. 29, s. 672. 


ARRAIGNMENT AND TRIAL. 


940. Coroner’s inquisition.—No one shall be tried upon 
any coroner’s inquisition. 55-56 V., c. 29, s. 642. 


941. Bringing prisoner up for arraignment.—If any per- 
son against whom any indictment is found is at the time confined 
for some other cause in the prison belonging to. the jurisdiction 
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of the court by which he is to be tried, the court may by order im 
writing, without a writ of habeas corpus, direct the warden or gaol- 
er of the prison or sheriff or other person having the custody of 
the prisoner to bring up the body of such person as often as may 
be required for the purposes of the trial, and such warden, gaoler, 


sheriff or other person shall obey such order, 55-356 V., c. 29, 8. 
652. 


942. Right to full defence.—Every person tried for any in- 
dictable offence shall be admitted, after the close of the case for 


the prosecution, to make full answer and defence thereto by coun- 
sel learned in the law. 55-56 V., c. 29 s. 659. 


The prosecuting counsel need not call all the witnesses on the back 
of the indictment, but they should all be in attendance in case the prisoner 
should desire to call them. R. v. Thompson (1876), 18 Cox C. C., 181; R. 
v. Woodhead (1847), 2 C. & K., 520. 

At a murder trial every person present at the transaction giving rise 
to the charge ought to be called by the prosecution, even though they were 
brought to the assizes by the other side and were not on the back of the 
indictment, as even if they gave different accounts the jury ought to hear 
their evidence and draw their own conclusions. R. y. Holden (1838), 8 
Cake. 600s Rev. Orchard. (1838), 8° C.° &ePs, 558: 

One co-defendant cannot be called as a witness by another co-defen- 
dant and compelled to give evidence, but a co-defendant, may testify if he 
eCnoosess to, dor so. | R. v. Connors (4893); 5b: C2 CC. C., 70: 

An accused person has the right to have his case submitted to the jury 
without any comment on his failure to testify being made by the trial 
judge, and although such comment is afterwards withdrawn, the making 
of same is a substantial wrong to the accused, and if he is convicted he 
is entitled to a new trial by reason thereof. R. v. Coleman (1898), 2 C. 
Cra ns O88 

On a joint indictment the evidence adduced by the witnesses called on 
behalf of any defendant is effective as regards the others, whether bene- 
ficially or adversely and counsel for the other defendants may therefore 
cross-examine such witnesses before their cross-examination by counsel 
for the prosecution. R. v. Barsalou (1901), 4 C. C. C., 446. 


943. Presence of the accused at trial.—Every accused per- 
son shall be entitled to be present in court during the whole of 
his trial unless he misconducts himself by so interrupting the 
proceedings as to render their continvance in his presence im- 
practicable. 

2. Permission to be out of court.—The court may permit the 
accused to be out of court during the whole or any part of any 
trial on such terms as it thinks proper. 55-56 V., c. 29, s. 660. 


Section 943 of the Code providing for the personal attendance of the 
accused upon his trial and for permitting the accused at his own request 
to be out of court during the trial, applies as well to speedy trials in the 
county court judges’ criminal court as to trials upon indictment. R. v. 
McDougall (1904), 8 C. C. C., 234. 


27 
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944. Prosecutor’s right to sum up.—If an accused person, 
or any one of several accused persons being tried together, is 
defended by counsel, such counsel shall, at the end of the 
ease for: the prosecution, declare whether he intends to adduce 
evidence or not on behalf of the accused person for whom he 
appears; and if he does not thereupon announce his intention 
to adduce evidence, the counsel for the prosecution may address 
the jury by way of summing up. 

2. Accused may open close case and call witnmesses,—Upon 
every trial for an indictable offence, the counsel for the accused, 
or the accused if he is not defended by counsel, shall be allowed, 
if he thinks fit, to open the case for the defence, and after the 
conclusion of such opening to examine ‘such witnesses as he 
thinks fit, and when all the evidence is concluded to sum up the 
evidence. 

3. Accused’s right of reply.—Proviso.—If no witnesses are 
examined for the defence the counsel for the accused, or the ac- 
cused in case he is not defended by counsel, shall have the privi- 
lege of addressing the jury last, otherwise such right shall be- 
Jong to the counsel for the prosecution: Provided, that the right 
of reply shall be always allowed to the Attorney General or Solicit- 


or General, or to any counsel acting on behalf of either of them. 
55-56 V.., c. 29; s. 661. 


On a joint indictment for one offence, when the evidence for the one 
would enure to the benefit of the other, the right to a general reply is 
with the prosecution, though only one defendant called witnesses in de- 
fence. R. v. Connolly &° McGreevy (1894); 1 C. C. C., 468. 

This is in accordance with the practice before the Code. R. v. Jor- 
@an (839) ..9 Cre. Pos Tis: 

But it would appear to be otherwise if the evidence given on behalf 

of one of the accused was not such as to enure to the benefit of the others. 
In such a case, counsel for the prosecution would first reply to the counsel 
of such of the accused as had called witnesses, when -.counsel for the ac- 
‘cused, who had not called any witnesses, would have the privilege of ad- 
dressing the jury last. -R. v. Burns (1887), 16°-Cox C. C., 195 ; 
j The right to reply is seldom. exercised if the only evidence adduced on 
behalf. of the accused is as to his character; but there is no doubt that even 
-ijin such a case the right of reply by counsel for the prosecution exists. 
R.. v. Dowse (1865), 4 F. & F., 492. 

Where no evidence is offered for the defence, the defendant’s counsel 
has the right to the last address to the jury notwithstanding that the prose- 
cution is conducted by counsel acting for the Attorney-General. The ‘right 
of reply’? permitted by Code sec. 944 to the Attorney-General, or to counsel 
acting on his behalf, is the right to again address the jury at the close 
of. the evidence, and before the address of defendant’s counsel, woen the 
defence offers no evidence. R. v. Le Blanc (1893), 6 C. C. C., 348. 

- A Grown Prosecutor instructed by a provincial Attorney-General is a 
counsel ‘‘acting on behalf of the Attorney-General’ under Code sec. 944 
and has the right of reply although no witnesses are called for the de- 
fence: > Rus ape Mag tine Ga90s) 2191) Care mC... 874" 
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; Crown Prosecutors in the North-West Territories acting under instruc- 
tions from the Department of Justice at Ottawa are within the provision 
of Code sec. 944 respecting counsel acting on behalf of the Attorney- 
General or Solicitor-General and have the right of reply although no wit- 
nesses are examined for the defence. R. v. King (1905), 9 C. ©. C., 426. 


945. Continuous trial.—The trial shall proceed continuous- 
ly subject to the power of the court to adjourn it. 

2. Adjournment.—The court may adjourn the trial from day 
to-day, and if'in its opinion the ends of justice so require, to any 
other day in the same sittings. 

3. Jury kept together.—Upon every adjournment of a trial 
under this section, or under any other section, the court may, if 
it thinks fit, direct that during the adjournment the jury shall 
be kept together, and proper provision made for preventing the 
jury from holding communication with any one on the subject of 
the trial. 

4. In case of capital offence.—Such direction shall be given 
in all cases in which the accused may upon conviction be sen- 
tenced to death. 

5. Separaticn in other cases.—In other ‘cases, if no such 
direction is given, the jury shal be permitted to separate. 

6. Formal adjournment unnecessary.—No formal adjourn- 
ment of the court shall hereafter be required, and no entry there- 
of in the Crown book shall be necessary. 55-56 V., c. 40, s. 1. 

946. Jurors may have fire and refreshments.—Jurors, 
after having been sworn, shall be allowed at any time before giv- 
ing their verdict the use of fire and light when out of court. and 


shall also be allowed reasonable refreshment. 55-56 V., c. 29, s. 
674. 


947. Libel for publishing extract from or abstract of 
paper published by legislative body.—Defence.—In any crim- 
inal proceeding commenced or prosecuted for publishing any ex- 
tract from, or abstract cf, any paper containing defamatory mat- 
ter, which has been published by order or under the authority of 
the Senate, House of Commons or any legislative council, legis- 
lative assembly or house of assembly, such paper may be given 
in evidence, and it may be shown that such extract or abstract 
was published in good faith and without ill-will to the person de- 
famed, and if such is the opinion of the jury. a verdict of not 
guilty. shall be entered for the defendant. 56 V. c. 32, s. 1. 


948. Evidence in case of polygamy.—In the case of any 
indictment under section three hundred and ten (b), (c) and (d), 
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no averment or proof of the method in which the sexual relation- 
ship charged was entered into, agreed to or consented to, shall 
be necessary in any such indictment or upon the trial of the 
person thereby charged; nor shall it be necessary upon such 
trial to prove carnal connection had or intendcd to be Lad between 
the persons implicated. 55-56 V., c. 29 s. 706. 


949. Full cffence charged, attempt proved—When the 
complete commission of an offence charged is not proved but the 
evidence establishes an attempt to commit the orfence, the ac- 
cused may be convicted of such attempt and punished accordingly. 
DataO Vi Ch oy So BLL. 


Section 72 states what constitutes an attempt to commit a crime. 

A jury may properly bring in a verdict of an attempt to commit an as- 
Salli, Leblane v. R. 1892)... 167. ~N.,. 187. 

On an indictment for an offence of having obtained money by false 
pretences, the defendants cannot be- convicted therefor when it is proved 
that. by the discount of their own promissory notes they had nearly ob- 
tained a credit in account, as such a credit is not a thing capable of being 
stolen. But under such circumstances they might, if the evidence establish- 
ed an attempt to obtain the money, be convicted of such an attempt. R. 
v. Boyd 896). -R.. Je) Q515 QQ. Baz 1. 


950. Attempt charged full cffence proved.—When an at- 
temzt to commit an offence is charzed but the evidence establishes 
the commission of the full offence, the accused shall not be en- 
titled to be acquitted, but the jury may convict him of the at- 
tempt, unless ithe court before which such trial is had thinks fit, 
in its discretion, to discharge the jury from giving any verdict 
upon such trial, and to direct such person to be indicted for the 
complete offence. 

2. Res judicata —After a conviction for such attempt the ac- 
cused shall not be liable to be tried again for the offence which 
he was charged with attempting to commit. 55-56 V., c. 29, s. 712. 


Where a prisoner is indicted for an attempt to steal, and the proof es- 
tablishes that the offence of larceny was actually committed, -the jurv 
may convict of the attempt, unless the Court discharges the jury and 
directs that the prisoner be indicted for the complete offence. R. v. Tay- 
lorZiissoer beG, 4C,.C.. ues. 


951, Offence charged, part only proved.—Hvery count 
shall be deemed divisible; and if the commission of the offence 
charged, as described in the enactment creating the offence or 
as charged in tre count, includes the commission of any other 
offence, the person accused may be convicted of any offence soa 
included which is proved, although the whoie offence charged is 


421 ; 


not proved; or he may be convicted of an attempt to commit any 
offence so included. 

2. Conviction for manslaughter on charge of murder.— 
On a count charging murder, if the evidence proves manslaughter 
but does not prove murder, the jury may find the accused not 
guilty of murder but guilty of manslaughter, but shall not on that 


count find the accused guilty of any other offence, 55-56 V5. Cp2an; 
SienaZel coe 


P The essential elements of the offence of receiving stolen goods are not 
included in the offence of ‘‘housebreaking and theft,’’ and a conviction 
for receiving stolen goods cannot be rendered on the summary trial of 
a person charged only with housebreaking and theft. R. v. Lamoureux 
(4960); 46. 'C..°C.,, 201. 

An indictment for rape includes the lesser charge of assault, and a 
verdict thereon of guilty of common assault is properly followed by a 
conviction although the information was laid more than six months after 
the offence was committed. R. v. Edwards (1898), 2 C. C. C., 96. 

Upon an indictment for assaulting and unlawfully wounding. the ac- 
cused may be convicted of a common assault. R. vy. Oliver (1860), 30 L. 
eee Oey chou Veh aylor. (coo), dua Re. 1 C.. Co Rk. 104 

An assault with intent to commit an offence is an attempt to commit 
such an offence. R. v. John (1888), 15 Can. S. C. R., 384. 

Upon a summary trial with consent upon a charge of assault occasion- 
ing bodily harm, the magistrate may convict of common assault. Section 
951 of the Code applies to summary trials as well as to trials upon an in- 
dictment. The word ‘‘court’’ as used in sec. 951 includes an information 
before a justice for an indictable offence. R. v. Coolen (1904), 8 C. C. C., 
IBY 

On the trial of an indictment to commit rape if the only issue involved 
is as to the identity of the prisoner, it is unnecessary for the trial judge 
to point out to the jury that the law permits the finding of a lesser of- 
fence than the one charged. R. v. Clarke (1907), 12 C. C. C., 299. 


952. On indictment for murder, conviction may be of 
concealment of birth.—If any person tried for the murder of 
any child is acquitted thereof, the jury by whose verdict such per- 
son is acquitted may find, in case it so appears in evidence, that 
the child had recently been born, and that such person did, by 
some secret disposition of such child or of the dead body of such 
child, endeavour to conceal the birth thereof, and thereupon the 
court may pass such sentence as it might have passed if such 
person had been convicted upon an indictment for the conceal- 
ment of birth. 55-56 V., c. 29, s. 714. 


See section 272. 


953. Charge for stealing, conviction for fraudulently 
dealing with cattle-—When an offence under section three hun- 
dred and sixty-nine is charged and not proved, but the evidence 
establishes an offence under section three hundred and ninety- 
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two, the aicccused may be convicted of such latter offence and pun- 
ished accordingly. 1 E. VII, c. 42, s. 2. 

$54. Trial of joint receivers.—lIf, upon the trial of two or 
more persons indicted for jointly receiving any property, it is 
proved that one or more of such persons separately received any 
part or parts of such property, the jury may convict, upon such 
indictment, such of the said persons as are proved to have re- 
ceived any part or parts of such property. 55-56 V., ec. 29, s. 715. 


$55. Trial fer coinage offences.—General resemblance 
sufficient.—Upon the trial of any person accused of any offence 
respecting the currency or coin, or against the provisions of Part 
IX, relating to coin, no difference in the date or year, or in any 
legend marked upon the lawful coin described in the indictment, 
and the date or year or legend marked upon the false coin coun- 
terfeited to resemble or pass for such lawful coin, or upon any 
die, plate, press, tool or instrument used, constructed, devised, 
adapted or designed for the purpose of counterfeiting or imitating 
any such Jawful coin, shall be comsidered a just or lawful cause 
or reason for acquitting any person of such offence; and it 
snall, in any case, be sufficient to prove such general resemblance 
to the lawful coin as will show an intention that the counterfeit 
should pass ;for.it. ’ 55-56. V., c. 29; s. 718. 


956. Verdict in cases of libel may be guilty or not guilty 
generally.—Or special.—On the trial of any indictment or in- 
formation for the making or publishing of any defamatory libel, 
on the plea of not guilty preaded, the jury sworn to try the issue 
may give a general verdict of guilty or not guilty upon the whole 
matter put in issue upon*such indictment or information, and 
shall not be required or. directed, by the court or judge -before 
whom such indictment or information is tried, to find the defend- 
ant guilty merely on the proof of publication by such defendant 
of the paper charged to be a defamatory libel, and of the sense 
ascribed to the same in such indictment or information; but the 
court, or judge before whom such trial is had shall, according to 
the discretion of such court or judge, give the opinion and direc- 
tion of such court or judge to the jury on the matter in issue as 
in other criminal cases; and the jury may, on such or special 
issue, find a special verdict if they think fit so to. do. 

2. Arrest of judgment.—The defendant, if found guilty, may 
move in arrest of judgment on such ground and in such manner 
as heretofore. 55-56 V., c. 29, s, 719. 


957. Destroying counterfeit coin.—If any false or counter- 
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feit coin is produced on any trial for an offence against the pro- 
visions of Part IX, relating to coin, the court shall order the 
same to be cut in pieces in open court, or in the presence of a 
justice, and then to be delivered to or for the lawful owner there- 
of, if such owner claims the same. 55-56 V., c. 29, s.-721. 


958. View.—On the trial of any person for an offence 
against this Act, the court may, if it appears expendient for the 
ends of justice, at any time after the jurors have been sworn to 
try the case and before they give their verdict, direct that the 
jury shall have a view of any place, thing or person, and shall 
give directions as to the manner in which, and the persons by 
whom, the place, thing or person shall be shown to such jurors, 
and may for that purpose adjourn the trial, and the costs occa- 
sioned thereby shall be in the discretion of the court. 

2. Directions preventing, communication.—Directory.— 
When such view is ordered, the court shall give such directions 
as seem requisite for the purpose of preventing undue communi- 
cation with such jurors: Provided that no breach of any such 
directions shall affect the validity of the proceedings. 55-56 V., c. 
29, 8. 722: 


In a case in which the accused person was indicted for unlawfully dis- 
placing arailway switch, and was tried without a jury by a county court 
judge, who reserved his decision, and subsequently, before rendering judg- 
ment, who examined the switch when passing the place where it was, neither 
the prisoner nor his counsel being present at the time, it was held (judgment 
having been given finding the accused guilty) that the judge had no au- 
thority to take a ‘‘view’’ of the place, and that even if he had had the right 
to do so, it should not have been done except in the presence of the ac- 
cused or of some one acting in his behalf. R. v. Petrie (1890), 20 O. R., 317. 

The judge may adjourn the court to enable the jury to have the view, 
even after the summing up; but the jury must not communicate with the 
witnesses during such view. R. v. Martin (1881), 12 Cox C. C., 204. 


959. Jury comsider verdict—No communication with 
them.—If the jury retire to consider their verdict they shall be 
kept under the charge of an officer of the court in some private 
place, and no person other than the officer of the court who has 
charge of them shall be permitted to speak or to communicate 
in any way with any of the jury without the leave of the eourt. 

Directory.—Disobedience to the directions of this section 
shall not affect the validity of the proceedings. 

3. Empanelling new jury.—If such disobedience is discoy- 
ered before the verdict of the jury is returned the court, if it is of 
opinion that such disobedience might lead to a miscarriage of 
justice, may discharge the jury and direct a new jury to be sworn 
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or empanelled during the sitting of the court, or postpone the 
trial on such terms as justice may require. 55-56 V., c. 29, s. 727. 


960. Jury discharged if unable to agree.—If the court is 
satisfied that the jury are unable to agree upon their verdict, and 
that further detention would be useless, it may in its discretion 
discharge them and direct a new jury to be empanelled during 
the sittings of the court, or may postpone the trial on such terms 
as justice may require. 

2. Review.—It shall not be lawful for any court to review 
the exercise of this discretion, 55-56 V., c, 29, 5. 728. 


Upon the discharge of a jury for disagreement, the Court may either 
traverse the case to the next sittings for the second trial or may have a 


hew jury sworn from the same panel as the first jury and proceed with 
the second trial at the same sittings. 


The reference in Code sec. 960 to the “empanellinge’’ of a new jury 
is to the selection of the twelve who are to try the charge and not to 


the empanelling of jurors under the venire to the sheriff. R. v. Gaffin 
(1904), 8 C.. ©. -C., 194. 


961. Proceeding on Sunday, ete., not invalid.—The taking 
of the verdict of the jury or other proceeding of the court shall 
not be invalid by reason of its happening on Sunday or on any 
other holiday. 63-64 V. c. 46, 5. 3. 

At common law Sunday was a dies non juridicus, and all judicial 


proceedings on that day were void. 2 Coke’s Inst., 264-5; R. v. Winsor 
(1866), 10 Cox C. C., 276. 


Code sec. 961 is to be applied only to matters before a jury. The con- 
duct of a preliminary enquiry before a magistrate is a judicial proceed- 
ing which cannot be legally done on Sunday. R. v. Cavelier (1896), 1 C. 
©. °C., 134: 


A preliminary enquiry held by a magistrate and a commitment for 


trial made on a statutory holiday are bad in law. R. v. Murray (1897), 
1.€. €. C., 452. 


Easter Monday is not a statutory holiday and a magistrate may pro- 
ceed to try a summary conviction matter upon that day. 

Semble, Sundays are the only dies non juridici under Dominion laws. 
Ex parte Cormier (1907), 12 C. C. C., 339. 

962. Stay by Attorney General after indictment.—The 
Attorney General may, at any time after an indictment has been 
found against any person for any offence and before judgment is 
given thereon, direct the officer of the court to make on the 
record an entry that the proceedings are stayed by his direction, 
and on such entry being made all such proceedings shall be 
stayed accordingly. 

2. Delegation of power.—The Attorney General may dele- 
gate such power in any particular court to any counsel nominated 
by him. 55-56 V., c. 29, s. 732, 


The Attorney-General may exercise the power conferred by Code sec. 
962 of entering a nolle proscqui to an indictment for criminal libel, al- 
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though the proceedings were instituted by. a private prosecutor. R. v. 
EFlackley (1904), 8 ‘G.-C. C., 3 


963. Previous offence charged—Arraignment on sub- 
sequent offemce.—Upon any indictment for committing any of- 
fence after a previous conviction or convictions, the offender shall, 
in the first instance, be arraigned upon so much only of the in- 
dictment as charges the subsequent offence, and if he pleads not 
guilty, or if the court orders a plea of not guilty to be entered on 
his behalf, the jury shall be charged, in the first instance, to in- 
quire concerning such subsequent offence only; and if the jury 
finds him guilty, or if, on arraignment he pleads guilty, he shall 
then, and not before, be asked whether he was so previously con- 
victed as alleged in the indictment. 

2. Trial as to previous offence.—If he answers that he was 
so previously convicted, the court may proceed to sentence him 
accordingly, but if he denies that he was so previously convicted, 
or stands mute of malice, or will not answer directly to such ques- 
tion, the jury shall be charged to inquire concerning such 
previous conviction or convictions, and in such case it shall not 
be necessary to swear the jury again, but the oath already taken 
by them shall, for all purposes, be deemed to extend to such last 
mentioned inquiry. 55-56 V., c. 29, s. 676. 


$64. Evidence of character in such case.—If upon the trial 
of any person for any such subsequent offence, such person gives 
evidence of his good character, the prosecutor may, in answer 
thereto, give evidence of the conviction of such person for the 
previous offence or offences, before such verdict of guilty is re- 
turned, and the jury shall inquire concerning such previous con- 
viction or convictions at the same time that they inquire con- 
cerning such subsequent offence. 55-56 V., 29, s. 676. 

Where evidence is adduced on behalf of the accused as to his general 
good character, the witnesses may be cross-examined ‘by the prosecution 
as to the grounds of their belief and as to the particular facts on the 


question of character of which they have knowledge. R. vy. Barsalou 
GS01); 4>C: -C. C., 347. 


965. Saving of power of court.—Nothing in this Aci shall 
alter, abridge or affect any power or authority which any court 
or judge has hitherto had, or any existing practice or form in re- 
gard to trials by jury, jury process, juries or jurors, except in 
cases where such power or authority, practice or form is express- 
ly altered by or is inconsistent with the provisions of this Act. 55- 
BG V.. c: 29,.s. 675. 

If one of the jury die before a verdict is arrived at, either the re- 


Maining elevem will be discharged and a new jury sworn, or another 
juror may be added to the eleven. 
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If the latter course is pursued, the remaining eleven must be sworn 


again, and the accused will again have his righ f challengi : 
Edwards (1812), R. & R., 224 ane ng heneeirn gy cP HE 


eal Xe 


Where a juror, without permission, leaves the jury-box, and goes out 
of court during the continuance of the trial, the jury will be discharged, 
and.a new one impanelled. R. v. Ward (1867), 10 Cox C. C., 573. 


Where a jury was discharged when it was discovered that one of them 
had been in a house where some one was suffering from a contagious 
disease, it was held, when the case was again taken up before a new 
jury, that the accused had not been put in such jeopardy as. to vroclude 
his being tried by the second jury. R. vy. Considine (1885), 8 L. N., 307. 


The right of the jury to find a general verdict in a criminal case, 
and to decline to find the facts specially, cannot be questioned, especially 


errs anes verdict is one of acquittal. R. v. Spence (1855), 12 U. C. Q. 


DEFENCE OF INSANITY. 


966. Insanity of accused at time of offence.—Issue.— 
Whenever evidence is given upon the trial of any person charged 
with an indictable offence, that such person was insane ati the 
time of the commission: of such offence, the jury, if they acquit 
such person, shall be required to find, specially, whether such per- 
son was insane at the time of the commission of such offence, 
and to declare whether he is acquitted by it on account of such 
insanity. 


2. Custody after finding by jury.—lIf the jury finds that such 
person was insane at the time of committing such offence, the 
court before which such trial is had shall order such person to be 
kept in strict custody in such place and in such manner as to the 
court seems fit, until the pleasure of the lieutenant governor is 
known. 55-56 V., c. 29, s. 736, 


See section 19 as to insanity as a defence to crime. 

A case may be reserved at the instance of the Crown upon a question 
of law as to whether there was any evidence of insanity to support the 
jury’s verdict of not guilty upon that ground. R. v. Phinney (1903), 6 
65 CLO 7469 ; : ; 


967. At time of arraignment or trial.—Issue.—If at any 
time after the indictment is found, and before the verdict is given, 
it appears to the court that there is sufficient reason to doubt 
whether the accused is then, on account of insanity, capable of 
conducting his defence, the court may direct that an issue shall 
tbe tried whether the accused is or is not then, on account of in- 
sanity, unfit to take his trial. 


* 
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2. Trial of issue.—If{ such issue is directed before the ac- 
cused is given in charge to a jury for trial on the indictment, 
such issue shall be tried by any twelve jurors. 

3. As an additional issuc.—If such issue is directed after 
the accused has been given in-charge to a jury for trial on the 
indictment, such jury shall be sworn to try this issue in addition 
to that on which they are already sworn. 

4. If sane trial proceeds —If the verdict on this issue is that 
the accused is not then: unfit to take his trial. the arraignment or 
the trial shall proceed as if no such issue had been directed. . . 

5. If insane jury discharged.—If the verdict is that he is 
unfit on account of insanity, the court shall order the accused to 
be kept in custody till the pleasure of the lieutenant governor of 
the province su.all be known, and any plea pleaded shall be set 
aside and the jury shall be discharged. 

6. Subsequent trial.—No such proceeding shall prevent the 


accused being afterwards tried on such indictment. 55-56 V., c. 29, 
s) Tol. 


See section 19. 


968. Insanity of person to ke discharged for want of 
prosecution.—If any person charged, with an indictable offence 
is brought before any court before which such person might be 
tried for such offence to be discharged for want of prosecution, 
and such person appears to be insane, the court shall order a jury 
to be empanelled to try the sanity of such person, and if the jury 
so empanelled finds him insane. the court shall order such person 
to be kept in strict custody, in such place and in such manner as 
-to the court seems fit, until the pleasure of the lieutenant-gov- 
error is known. -55-56 V.. c. 29. s. 739. 


969. Custody of insane persons.—lIn a!l cases of insanity 
so found, the lieutenant governor may make an order for the safe 
custody of the person so found to be insane, in such place and in 
such manner as to him seems fit. 55-56 V., c. 29, s. 740: 


A warrant may be issued by the Lieutenant Governor of the Province 
for the detention in an asylum of a prisoner acquitted on account of 
insanity at the time of the offence, although found same at the time of 
trial. Re Alexandre Duclos (1907), 12.C. C. C., 278. 


970, Insanity of person imprisoned.—Return to impri- 
sonment when sane.—The lieutenant governor, upon such evi- 
dence of the insanity of any person imprisoned in any prison 
other than a penitentiary for an offence, or imprisoned for safe 
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custody charged with an offence, or imprisoned for mot finding 
bail for good behaviour or to keep the peace, as the lieutenant 
governor considers sufficient. may order the removal of such in- 
Sane person to a place of safe keeping; and sucn person shall re- 
main there, or in such cther place of safe keeping as the lieutenant 
governor from time to time orders, until his complete or partial 
recovery is certified to the satisfaction of the lieutenant governor, 
who may then order such insane person back to imprisonment, if 
a liable thereto, ocr otherwise to be discharged. 55-56 V., c. 29, 
s. 741. 


WITNESSES AND ATTENDANCE. 


971. Attendance of witnesses.—Every witness duly sub- 
penaed to attend and give evidence at any criminal trial before 
any court of criminal jurisdiction shall be bound to attend and 
remain in attendance throughout the trial. 55-56 V., c. 29, s, 678. 


972. Compelling attendance cf witnesses —Warrant.— 
Upon proof to the satisfaction of the judge of the service or the 
subpoena upon any witness who fails to attend or remain in at- 
tendamece, or upcn its appearing that any witness at the prelim- 
inary examination has entered into a recognizance to appear at 
the trial, and has failed so to appear and that the presence of 
such witness is material to the ends of justice, the judge may, by 
his warrant, cause such witness to be apprehended and forthwith 
brought before him to give evidence and to answer for his ‘disre- 
gard of the subpcena, 

2. Detention on warrant.—Such witness may be detained 
cn such warrant before the judge or in the common gaol, with a 
view to secure his presence as a witness, or, in the discretion of 
the judge, he may be released on a recognizance, with or without 
sureties, conditioned for his appearance to give evidence and to 
answer for his default in not attending or not remaining in at- 
tendance. 

3. Disposing of charge of contempt.—The judge may, ina 
summary manner, examine into and dispose of the change against 
such witness, who, if he is found guilty thereof, shall be liable 
to a fine not exceeding one hundred dollars, or to imprisonment, 
with or without hard labour, for a term not exceeding ninety 
days, or to both. 55-56 V., c. 29, s. 678. 


The affidavit in support of a motion for the gratuitous issue of sub- 
poenas for the defendant’s witnesses should mention only two facts, viz., 
that the witnesses there‘n named are necessary for the defence, and that 
the accused is poor and needy. If the defendant gives in addition the 
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particular facts which the required witnesses are expected to prove, the 
application should be refused, as the granting of it in that form might 
be a prejudging of the question of the admissibility of the evidence. 
Heyes Grenier (1897) 2-0. Gy 2,4 204, ¥ 

In the Province of Quebec, an accused can obtain the issue of sub- 
poenas at the expense of the Government under R. S. Q. 2614 only in-case 
cf a crime which was a felony before the Criminal Code; and, therefore, 
as libel was only a misdemeanour before the Code, the Court is not in 
sucha case authorized to order the gratuitous issue of the subpoenas 
cesired by the accused. WR. v. Grenier, supra. 

The privilege from arrest allowed to a witness summoned before a 
Court sitting in another judic'al district from that in which he lives, does 
not apply where he is charged with a criminal offence committed by him 
during the time in which he is in such district for the purpose of giving 
evidence. Ex parte Ewan (1897), 2 C. C. C., 279. 

A witness subpoenaed to attend before justices under a _ provincial 
‘aw ‘which specifies a per diem witness fee, but makes no provision as 
to the time or manner of payment, is not liable to fine for refusing or 
neglecting to attend under the subpoena unless he had been prepaid his 
witness fee. R. v. Chisholm (1903), 6 C. C. C., 498. 


“ 


973. Warrant against witness in the first instance — 
Hither before or during the sittings of any court of criminal juris- 
diction, the court, cr any judge thereof, or any judge of any su- 
perior or county court, if satisfied by evidence upon oath that any 
person within the province likely to give material evidence, either 
for the prosecution or for the accused, will not attend to give evi- 
dence at such sittings without. being compelled so to do. may, by 
his warrant, cause such witness to be apprehended and forthwith 
brought before such court or judge, and such witness may be de- 
tained on such warrant before such court or judge or in the com- 
mon gaol, with a view to secure his presence as a witness, or, in 
the discretion of the court or judge, may be released on a recog- 
nizanee, with or without sureties, conditioned for his appearance 
to give evidence. 63-64 V., c. 46, s. 3. 


974. Witness in Canada but beyond jurisdiction of court. 
—Subpoena.—If any witness in any criminal case cognizab'e by 
indictment in any court of criminal jurisdiction at any term, ses- 
sions or sittings cf any court in any part of Canada, resides in 
any part of Canada, not within the ordinary jurisdiction of the 
court before which such criminal case is cognizable, such court 
may issue a writ of subpoena. directed to’ such witness, in like 
manner as if such witness was resident within the jurisdiction of 
the court. 55-56 V., c. 29, s. 679. 


975. Proceedings when subpoena disobeyed —If such wit- 
ness does not obey such writ of subpcena the court issuing the 
same may proceed against such witness for contempt or other- 
wise, or bind over such witness to appear at such days and times 
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as are hecessary, and upon default being made in such appearance 
may cause the recognizances of such witness to be estreated, and 
the amount thereof to be sued for and recovered by process of 
iaw, in like manner as if such witness was resident within the 
jurisdiction of the court. 55-56 V. e229, s.. G72 


976. Courts auriliary. 
by another.—The courts of the several provinces and the judges 
of the said courts respectively shall be auxiliary to one another 
for the purposes of this Act; and any judgment, decree or order 
made by the court issuing such writ of subpcena upon any pro- 
eceding against any witness for contempt or otherwise may be 
enforced or acted upon by any court in the province in which 
such witness resides in the same manner and as validly and ef- 
fectually as if such judgment, order or decree had been made by 
such last mentioned court. 63-64 V.. c..46, s. 3. 


977: Proeuring attendanc> of witness who is 2 prison- 
er.—Order.—When the attendance of any person confined in any 
prison in Canada, cr upon the limits of any gaol, is required in 
any court of criminal jurisdiction in any case cognizable therein 
by indictment, the court before whom such prisoner is required to 
attend, or any judge of such court or of any superior court or 
county court, or any chairman of General Sessions. may, before or 
during any such term or sittings at which the attendance of such 
person is requircd, make an order upon the warden or gaoler of 
the prisoa or upon the sheri ff-or other person having the custody 
ef sch nrisoner,— ; : 

(9) to deliver such prisoner to the person named in such 
order to receive him; or, 

(b) to himself convey such prisoner:to such place. 

2. Priscner eonvered eaceording to terms of order.—The 
warden, gaoler cr other person aforesaid, having the custody of 
such prisoner, when so'required by order as aforesaid.:upon being 
paid his reasonable charges in that behalf. or the person to whom 
such pr'iscner is requircd to be de’ivered as aforesaid, shall, ac- 
‘cording to the éxig ney ci the order, convey the prisoner to the 
place at which he is required to attend and there produce him, 
and then to receive and cbey such further order as to the said 
ecurt seems mect. (3-64 V., c. 46, 8. 3. 


VIDENCE ON THE TRIAL. 


978. Admission on trial_—Any accused person on his trial 
for any indictable offence, or his counsel or solicitor, may admit 
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any fact alleged against the accused so as to dispense with proof 
thereof. 55-56 V., c. 29, s. 690. 


On a charge of being an inmate of a bawdy-house, it is competent for 
the accused or her counsel to consent that the evidence which had been 
given before the magistrate upon a concluded trial of another person for 


keeping the bawdy-house, should be read as evidence in the case. R. v. 
Stee lain (1900); 3.0.16. Cs, 551. 


See also R.-v. Ray (1890), 20 O. R., 212. 


979. Certificate of former trial upon trial of indictment 
for perjury.—Evidence,—A certificate containing the ‘substance 
and effect only, omitting the formal part, of the indictment and 
trial for any offence, purporting to be signed by the clerk of the 
court or other officer having the custody of the records of the 
court whereat the indictment was tried, or among which such in- 
dictment has been filed, or by the deputy of such clerk or other 
officer, shall, upon the trial of an indictment for perjury or subor- 
nation of perjury, be sufficient evidence of the trial of such indict- 
ment without-proof of the signature or official character of the 
person appearing to have signed the same. 55-56 V., c. 29, s. 691. 


On a charge of perjury committed at the trial of an indictment, such 
trial and the indictment, verdict, and judgment therein must be proved 
as matters of record.- Such proof may be given either by the production 
ci the original record or of an exemplification thereof, or by a certificate 
under Code ssec. 979 of the substance and effect of the indictment and trial. 

The viva voce testimony of the clerk of assize and of the official steno- 
grapher with the production of the official book of entry in which the 
clerk. recorded his memoranda of the proceedings and of the stenographer’s 
notes of the evidence, are insufficient as legal proof of the fact of the for- 
mer trial. R. v. Drummond (1905), 10 C. C. C., 340. 


980. Evidence of coin being false or counterfeit.—When, 
upon the trial of any person, it becomes necessary to prove that 
any coin produced in evidence against such person is false or coun- 
terfeit, it shall not be necessary to prove the same to be false 
and counterfeit by the evidence of any moneyer or other officer of 
His Majesty’s mint, or other person employed in producing the 
lawful coin in His Majesty’s dominions, or elsewhere, whether the 
coin counterfeited is current coin, or the coin of any foreign 
prince, state or country, not current in Canada, but it shall be 
sufficient to prove the same to be false or counterfeited by the 
evidence of any witness. 55-56 V., c. 29, s. 692. 


981. Evidence on proceedings for advertising counter- 
feit money.—On the trial of any person charged with any of the 
oifences mentioned in section five hundred and sixty-nine, any 
letter, circular, writing or paper offering or purporting to offer 
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for sale, loan, gift or distribution, or giving or purporting to give 
information, directly or indirectly, where, how, of whom or by 
what means any counterfeit token of value may be obtained or 
had, or eoncerning any similar scheme or device to defraud the 


“public shall be prima facie evidence of the fraudulent character of 


such scheme or device. 55-56 V., c. 29, s. 6938. 


J 982. Proof of previous conviction.—A certificate contain- 
ing the substance and effect only, omitting the formal part, of any 
previous indictment and conviction for any indictable offence, or 
a copy of any summary conviction, purporting to be signed by 
the clerk of the court or other officer having the custody of the 
reeords of the court before which the offender was first convicted, 
or to wich such summary conviction was returned, or by the depu- 
ty of such clerk or officer, shall, upon proof of the identity of the 
person of the offender, be sufficient evidence of such conviction 
without proof of the signature or official character of the person 
appearing to have signed the same. 55-56 V., c. 29, s. 694. 


Upon a trial and conviction for theft the fact that evidence was admit- 
ted for the Crown in respect of a transaction between the complainant 
and the accused which had been the subject of a prior indictment against 
the accused for theft, on which prior indictment the accused had been 
acquitted, will not invalidate the conviction, if the jury were informed of 
such acquittal and instructed in accordance with the prior verdict that 
the first transaction was in fact a loan repayable on the date of the of- 
fence now charged. R. v. Menard (1903), 8 C. C. C., 80. 


983. Evidence at trial for child-murder.—The trial of any 
woman charged with the murder of any issue of her body, male 
or female, which being born alive would, by law, be bastard, shall. 
proceed and be governed by such and the like rules of evidence 
and presumption as are by law used and allowed ‘to take place in 
respect to other trials for murder. 55-56 V., c. 29, s. 697. 


984. Proof of age of child, boy, etc.—Entry or record.— 
To prove the age of a boy, girl, child or young person for the pur- 
poses of sections two hundred and eleven, two hundred and fifteen, 
‘two hundred and forty-two, two hundred and forty-three, two 
hundred and forty-five, two hundred and ninety-four, three hun- 
dred and one, three hundred and two, ithree hundred and fifteen 
and three hundred and sixteen, any entry or record by an incor- 
porated society or its officers having had the control or care of 
the boy, girl, child or young person at or about the time of the 
boy, girl, child or young person being brought to Canada, if such 
entry or record has been made before the alleged offence was 
committed, shall be prima facie evidence of such age. 
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2. Inference as to age from appearance.—In the absence 
of other evidence, or by way of corroboration of other evidence, 
the judge, or in cases where an offender is tried with a jury, the 
jury before whom an indictment for the offence is tried, or the 
justice before whom a preliminary inquiry thereinto is held, may 
infer the age from the appearance of the boy, girl, child or young 
person, - 63-64 V., c..46, 5: 3. 


ag Phipson on Evidence, 2nd ed., 317; Doe vy. Andrews, 15 Q. B. D., 
a0. 


985. Presence of gaming instruments proof of gaming 
character of house.—When any cards, dice, balls, counters, 
tables or other instruments of gaming used in playing any unlaw- 
ful game are found in any house, room or place suspected to be 
used as a common gaming house, and entered under a warrant or 
order issued under this Act. or about the person of any of those 
who are found therein, it shall be prima facie evidence, on the 
trial of a prosecution under section two hundred and twenty-eight 
or section two hundred and twenty-nine, that such house, room 
or place is used as a common gaming house, and that the persons 
found in the room or place where such instruments of gaming are 
found were playing therein, although no play was actually going 
on in the presence of the officer entering the same under such 
warrant or order, or in the presence of the persons by whom he 
is accompanied. 63-64 V., c. 46, s. 3. 


Section 985 of the Code which declares that the finding of instruments 
of gaming upon an order of search under Code sec. 641, shall constitute 
prima facie evidence that the place is used as a common gaming house 
aad that play was going on, has no application to a charge under section 
. 2386 for selling lottery tickets. R. v. Hong Guey (1907), 12 C. C.-C., 366. 


986. Evidence of gaming house.—In any prosecution under 
section two hundred and twenty-eight for keeping a common gam- 
ing house, or under section two hundred and twenty-nine for play- 
ing or looking on while any other person is playing in a common 
gaming house, it shall be prima facie evidence that a house, room 
or place is used as a common gaming house, and that the persons 
found therein were unlawfully playing therein,— 

(a) Obstruction of constable.—If any constable or officer 
authorized to enter such house, room or place, is wilfully prevent- 
ed from, or obstructed or delayed in entering the same or any part 
thereof; or, 

(b) Fitted for gaming or for concealing instruments.— 
If any such house, room.or place is found fitted or provided with 
any means or contrivance for unlawful gaming, or with any means 

23 
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or contrivance for concealing, removing or destroying any instru- 
ments of.gaming. 63-64 V., c. 46, s. 3. 


987, Evidence of gaming in stocks or merchandise.— 
Whenever, on the trial of a person charged with making an agree- 
ment for the sale or purchase of shares, goods, wares or mer- 
chandise in the manner set forth in section two hundred and thir- 
ty-one, it is established that the person so charged has made or 
signed any ‘such contract or agreement of sale or purchase, or has 
acted, aided or abetted in the making or signing thereof, the bur- 
den of proof of the bona fide intention to acquire or to sell such 
goods, wares or merchandise, or todeliver or to receive delivery 


thereof, as Mie ease may be, shall rest upon the person so charged. 
55-56. ase c. 29, 3s. 704. 


988. Evidence of stealing ores or minerals.—In any prose- 
cution, proceeding or trial for stealing ores or minerals the posses- 
sion, contrary to the provisions of any law in that behalf, of any 
smelted gold or silver, or any gold-bearing quartz, or any un- 
smelted or otherwise unmanufactured gold or silver, by any ope- 
rator, workman or labourer actively engaged in or on any mine, 
shall be prima facie. evidence that the same has been stolen by 
him, -55-56..V.,)-¢.. 29; .S. 707. 


989. Evidence of property in cattie.—In any criminal pro- 
secution, proceeding or trial, the presence upon any cattle of a 
brand or mark, which is duly recorded or registered under the pro- 
visions of any Act, ordinance or law, shall be prima facie evidence 
that such cattle are the property of the registered owner of such 
brand or mark. 

2. Possession of cattle with brand prima facie evidence 
of theft.— When a person is charged with theft of cattle, or with 
an offence under paragraph (a) or paragraph (b) of section three 
hundred and ninety-two respecting cattle, possession by such per- 
son or by others in his employ or on his behalf of such cattle 
bearing such a brand or mark, of which the person charged is not 
the registered owner, shall throw upon the accused the burden of 
proving that such cattle came lawfully into his possession or into 
the possession of such others in his employ cr on his behalf, unless 
it appears that such possession by others in his employ or on his 
behalf was without his knowledge and without his ma mes 
sanction or approval. 1 E. VII, c. 42, s. 2. 


990, Evidence of property in timber.—In any prosecution, 
proceeding or trial for any offence under section three hundred 
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and ninety-four a timber mark, duly registered under the pro- 
visions of the Timber Marking Act, on any timber, mast, spar, saw- 
log or other description of lumber. shall be prima facie evidence 
that the same is the property of the registered owner of such tim- 
ber mark. 

2. Possession cf timber with merk prima facie evidence 
of theft.—Possession by the accused, or by others in his employ 
or on his behalf, of any such timber, mast, spar, saw-log or other 
description of lumber so marked, shall, in all cases, throw upon 
him the burden of proving that such timber, mast, spar, saw-log 
or other description of lumber came lawfully into his possession, 
or into the possession of such others in his employ or on his be- 
half. 55-56-V.. ec. 29, s. 708. 


991. Evidence of enlistment in cases as to public stores, 
—In any prosecution, proceeding or trial under sections four hun- 
dred and thirty-three to four hundred and thirty-seven inclusive 
for offences relating to public stores. proof that any soldier, sea- 
man or marine was actually doing duty in His Majesty’s service 
shall be prima facie evidence that his enlistment, entry cr enrol- 
ment has been regular. 


2. Presumption when accused dealer in stores—lIf the per- 
son charged with the offence relating to public stores mentioned 
in section four hundred and thirty-five was. at the time at which 
the offence is charged to have been committed, in His Majesty’s 
service or employment, or a dealer in marine stores, or a dealer 
in old metals, knowledge on his part that the stores to which the 
charge relates bore the marks described in section four hundred 
and thirty-two, shall be presumed until the contrary is shown. 55- 
ey ceC. 292-8. 1.09, 


992. Evidence in cases of fraudulent marks on merchan- 
dise.—In any prosecution, proceeding or trial for any offence 
under Part VII. relating to fraudulent marks on merchandise, if 
the evidence relates to imported goods, evidence of the port of 
shipment shall be prima facie evidence of the place or country in 
which the goods were made or produced. 55-56 V., c. 29, s. 719. 


993. Proceedings against receivers.—Possession of other 
stolen property.—Noetice.—When proceedings are taken against 
any person for having received goods knowing them to be stolen, 
or for having in his possession stolen property, evidence may be 
given, at any stage of the proceedings. that there was found in the 
possession of such person other property stolen within the preced- 
ing period of twelve months, and such evidence may be taken into 
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consideration for the purpose of proving that such person knew 
the property which forms the subject of the proceedings taken 
against him to be stolen, if not less than three days’ notice in 
writing has been given to the person accused that proof is intend- 
ed to be given of such other property, stolen within the preceding 
period of twelve months, having been found in his possession. 

2. Contents of notice.—Such notice shall specify the nature 
or description of such other property, and the person from whom 
the same was stolen. 55-56 V., c. 29, s. 716. 


994. Receiving stolen goods.—Possession.—FPrevious con- 


\ vietion.—Notice.—When proceedings are taken against any per- 


son for having received goods knowing them to be stolen, or for 
having in his possession stolen property, and evidence has been © 
given that the stolen property has been found in his possession, 
then if such person has, within five years immediately preceding, 
been convicted of any offence involving fraud or dishonesty, evi- 
dence of such previous conviction may be given at any stage of 
the proceedings , and may ‘be taken into consideration for the pur- 
pose of proving that the person accused knew the property which 
was proved to be in his possession to have been stolen, if not less 
than three days’ notice in writing has been given to the person 
accused that proof is intended to be given of such previous con- 
viction. 

2. Need not be charged in indictment.—It shall not be ne- 
cessary, for the purposes of this section, to charge in the indict- 
ment ee previous conviction of the person so accused. 55-56 V., 
¢. 29, org bi 


EVIDENCE TAKEN APART FROM TRIAL. 


_ 995. Evidence of person dangerously ill may be taken 
uuder commission.—Whenever it is made to appear at the in- 
stance of the Crown, or of the prisoner or defendant, to the satis- 
faction of a judge of a superior court, or a judge of a county 
court having criminal jurisdiction, that any person who is danger- 
ously ill, and who, in the opinion of some licensed medical prac- 
titioner, is not likely to recover from such illness, is able and 
willing to give material information relating to any indictabie 
offence, or relating to any person accused of any such offence, 
such judge may, by order under his hand, appoint a commissioner 
to take in writing the statement on oath or affirmation of such 
person. 

2. Evidence to be sent to proper officer when trial out- 
standing.—Such commissioner shall take such statement and 
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shall subscribe the same and add thereto the names of the per- 
sons, if any, present at the taking thereof, and if the deposition 
relates to. any indictable offence for which any accused person is 
already committed or bailed to appear for trial, shall transmit. 
the same, with the said addition, to the proper officer of the court 
at which such accused person is to be tried. 

3. In other cases to clerk of the peace.—In every other 
case he shall transmit the same to the clerk of the peace of the 
county, division or city in which he has taken the same, or to such 
other officer as has charge of the records and proceedings of a 
superior court of criminal jurisdiction in such county, division or 
city. ; 

4, Evidence to be kept for use.—Such clerk of the peace or 
other officer shall preserve the same and file it of record, and 
upon the order of the court cr a judge transmit the same to the 
proper officer of the court where the same ‘shall be required to be 
used as evidence. 55-56 V., c. 29. s. 681. 


996. Presence of prisoner when such evidence is taken. 
—Whenever a prisoner in actual custody is served with or receives 
notice of an intention to take the statement mentioned in the last 
preceding section the judge who has appointed the commissioner 
may, by an order in writing, direct the officer or other person hav- 
ing the custody of the prisoner to convey him to the place men- 
tioned in the said notice for the purpose of being present at the 
taking of the statements; and such officer or other person shall 
convey the prisoner accordingly, and the expenses of such convey- 
ance shall be paid out of the funds applicable to the other ex- 
penses of the prison from which the prisoner has been conveyed. 
55-56 V., c. 29, s. 682. 


997. Evidemce may be taken out of Canada under com- 
mission.—Whenever it is made to appear, at the instance of the 
Crown, or of the prisoner or defendant, to the satisfaction of the 
judge of any superior court, or the judge of a county court having 
criminal jurisdiction, that any person who resides out of Canada 
is able to give material information relating to any indictable of- 
fence for which a prosecution is pending, or relating to any per- 
son accused of such offence, such judge may, by order under his 
hand, appoint a commissioner or commissioners to take the evi- 
dence, upon oath, of such person. 

2, Rules and practice same as in other cases.—Until other- 
wise provided by rules of court, the practice and procedure in con- 
nection with the appointment of commissioners, under this sec- 
tion, the taking of depositions by such commissioners, and the 
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certifying and return thereof, and the use of such depositions as 
evidence, shall be as nearly as practicable the same as those 
which prevail in the respective courts in connection with like 
matters in civil causes. 

3. Depositions evidence.—The ‘depositions taken by such 
commissicners may be used as evidence at the trial. 

4. May be read before grand jury.—Subject to such rules 
of court or to the practice or procedure aforesaid, such depcsi- 
tions may, by the direction of the presiding judge, be read in evi- 
dence before the grand jury. 55-56 V., c 29, s. 683; 58-59 V., c. 40, 
S. 1; 63-64 V., c. 46, s. 3. 


A commission to take the evidence of witnesses abroad in a libel pro- 
secution is properly ordered at the trial where the evidence relates wholly 
to a plea of justification just entered of record. An order for 2 commis- 
sion to take such evidence should not be made before plea. R. v. Nicol 


(2898) For CeCe Gs, Sik 
An order may be made under Code sec. 997 for taking in Canada, under 


commission, the evidence of a material witness who ordinarily resides out 
of Canada, but who is temporarily within the jurisdiction and about to 
return to his own country. WR. v. Baskett (1902), 6 C. C. C., 61. 


A commission to take evidence in a foreign country for use upon a 
prosecution for an indictable offence may be ordered under Code sec. 997 
while the preliminary enquiry is pending. The evidence taken under 
commission is admissible as well at the preliminary enquiry as before 
the grand jury and at the trial of the indictment when found. The or- 
der should provide for the return of the commission into the Court from 
which it issues and should not direct a transmission of the evidence by 
the commissioner to the magistrate holding the preliminary enquiry. R. 
Vv. Verral (1895), 6 ©. C. C., 226. 


ADMISSION ON TRIAL OF EVIDENCE PREVIOUSLY TAKEN. 


998. Deposition may be read in evidence.—Notice of in- 
tention to read and opportunity of cross-examination,—If 
the statement of a sick person has been taken by a commissioner 
as provided in section nine hundred and ninety-five, and upon the 
trial of any offender for any offence to which the same relates, 
the person who made the statement is proved to ibe dead, or if iit is 
proved that there is no reasonable probability that such person 
will ever be able to attend at the trial to give evidence, such state- 
ment may, upon the production of the judge’s order appoiuting 
the commissioner, be read in evidence, either for or against the 
accused, without further proof thereof, if the same purports to de 
signed by the commissioner by or before whom it purports to have 
been taken, and it is proved to the satisfaction of the court that 
reasonable notice of the intention to take such statement was 
served upon the person, whether prosecutor or accused, against 
whom it is proposed to be read in evidence, and that such person 
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or his counsel or solicitor had, or might have had, if he had 
chosen to be present, full opportunity of cross-examining the per- 
son who made the same. 55-56 V.. c. 29, s. 686. 


999, Deposition on preliminary inquiry may be read in 
evidence in certain events.—If, upon the trial of an accused 
person such facts are proved upon oath or affirmation that it can 
be reasonably inferred therefrom that any person, whose evidence 
was given at any former trial upon the same charge or whose 
deposition has-been ‘theretofore taken in the investigation of the 
charge against such accused person, is dead, or so ill as not to 
be able to travel, or is absent from Canada, and if it is proved 
that such evidence was given or such deposition was taken in the 
presence of the person accused, and that he or his counsel or gso- 
licitor if present had a full opportunity of cross-examining the 
witness, then if the evidence or deposition purports to be signed 
by the judge or justice before whom the same purports to have 
been taken, it shall be read as evidence in the prosecution, with- 
out further proof thereof, unless it is proved that such evidence 
or deposition was not in fact signed by the judge or justice pur- 
porting to have signed the same, 638-64 V., c 46, s. 3, 


A deposition to be admissible under this section must be a verbatin» 
record of the witness’ evidence. R. v. Graham (1898), 2 C. ©. C., 388. 

Notes of evidence taken by the coroner at an inquest which do not 
contain the precise expressions of the witness, but a summary only of the 
evidence, are not admissible in contradiction of the witness’ testimony in 
a subsequent proceeding unless signed by the witness, or unless read over 
to and acquiesced in by him. R..-v. Ciarlo (1897), 1 ©. C. C., 157 

A deposition read over to and signed by the deponent may be admis- 
sible in evidence as a dying declaration, although irregular as a deposition 
under Code sec. 999, because taken in the absence of the accused. R. vy. 
Weods (1897), 2.C. C. C., 159. 

In order that this section should apply to make admissible as evidence 
at the trial the deposition of a witness, since deceased, taken on a preli- - 
minary enquiry or other investigation of a charge against the accused 
before a justice of the peace, the document containing the deposition is 
alone to be looked at to ascertain if the deposition ‘‘purports to be signed 
by the justice,’’ as is required ‘by this section. R. v. Hamilton (1898), 
ie Cre Orn 'C.,) Soe 

Where the deposition sought to be used had been signed by both the 
witness and the magistrate, and was attached at the end of depositions 
taken by the magistrate on a previous date named, but did not itself con- 
tain a new “‘caption,’’ or the date when taken, or any record by the 
magistrate certifying that such added deposition had been taken by him, 
and the first depositiohs formed in themselves a complete document con- 
cluding with the magistrate’s note of the remand of the case, it is not 
to be presumed that the informal deposition following the formal docu- 
ment is a continuation of the first deposition (in which appeared no re- 
ference to the added deposition), or that it relates to the same charge, 
and it was held that such added deposition did not ‘‘purport to be signed 
by the justice by or before whom the same purports to have been taken. 
R. v. Hamilton, supra. 
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A deposition, the caption of which sets out the name of the justice 
and describes him as one of the justices of the peace for a named coun- 
ty, “‘purports to be signed by the justice by or before whom the same 
rurports to have been taken,’’ if the same is signed by the justice with 
bis name only, without adding to. ite the, initials “J. P? and thepmame: 
of the county for which he is a justice; and such a deposition is prima 
facie admissible in evidence. R. v. Hamilton, supra. 

The expression ‘‘full opportunity of cross- examining” as used in this 
section implies for the accused the right to hear the evidence delivered 
in his presence, to catch the words as they fall from the lips of the wit- 
ness, and to mark his expression and demeanour while testifying. R. 
v. Lepine (1900), 4'C. C. C., 145. 

The absence from Canada required by this section to be shewn in res- 
pect of a witness before his depositions on the preliminary enquiry can 
be used as evidence for the prosecution at thetrial, must be of a permanent 
nature, and a mere temporary absence is insufficient. The onus of showing 
that the witness’ absence from Canada is not merely temporary is upon 
the prosecution. R. v. McCullough (1901), 8 C. C. C., 278. 

Absence of a witness from Canada is not sufficiently proved under this 
section to admit his depositions taken on the preliminary enquiry, by 
shewing the receipt of letters and telegrams from him despatched from 
an adjoining territory of the United States, the latest despatch being six 
days prior to the trial. R. v. Trefry (1904), 87 C4 CC e291: 

A deposition upon a preliminary enquiry cannot be read as evidence 
in the event of the deponent’s death, unless the accused was: represented 
by counsel or solicitor when the deposition was taken. 

The Criminal Code supersedes the common law procedure as to the 
conditions upon which a deposition upon a preliminary examination can be 
used upon the trial in case of the deponent’s death. R. v. Snelgrove (1906), 
12) C25 CG. 189; 


1000, Depositions may be used in trial for other of- 
fences.—Depositions taken in the preliminary or other investiga- 
tion of any charge against any person may be read as evidence in 
the prosecution of such person for any other offence, upon the 
like proof and in the same manner, in all respects, as they may 
according to law, be read in the prosecution of the offence with 
which such person was charged when such depositions were taken. 
55-56 V., ‘c. 29, s. 688. 


1001. Statement by acecused.—The statement made by the 
accused person before the justice may, if necessary, upon the 
trial of such person, be given in evidence against him without 
further proof thereof, unless it is proved that the justice purport- 
ing to have signed the same did not in fact sign the same. 55-56 
Vie 6:°29,08,4689: 


® 


CORROBORATION. 


1002. Necessary in certain cases—No person accused of 
any offence under any of the hereunder mentioned sections shall 
be convicted upon the evidence of one witness, unless such wit- 
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ness is corroborated in some mater 
plicating the acecused:— 

(a) Treason, Part II., section seventy-four; @ 

(b) Perjury, Part IV., section one hundred and seventy-four; 

(c) Offences under Part V., sections two hundred and eleven 
to two hundred and twenty inclusive; 


(d) Procuring feigned marriage, Part VI., section three hun- 
dred and nine; 
(e) Forgery, Part VII., sections four hundred and sixty-eight 


to four hundred and seventy inclusive. 55-56 Vi, ¢,- 29,8. 6845.56 
Vig Ce Bons Wd 


ial particular by evidence im- 


The corroborative evidence ‘‘implicating’’ the accused which is made 
necessary by this section to sustain a charge of seduction of a girl under 
sixteen may consist of the prisoner’s admission made after she attained 
sixteen that he had had connection with her. A statement made by the 
accused before he was charged with the offence that he had been advised 
that if he could get the girl to marry him he would escape, ‘‘punishment,’’ 
is corroborative evidence ‘‘implicating’’ the accused and proper to be con- 
sidered by a jury or by a judge exercising the functions of a LUT Vinee bee 
Via WV SC WG895)), eC C6. (Cs 
Evidence of the girl’s pregnancy, and of her having been employed 
in domestic service at the defendant’s residence and of facts shewing 
merely a strong probability of there having been no opportunity at which 
any other man could have been responsible for the condition, does not 
constitute corroborative evidence ‘“‘implicating the accused’’ required by 
ae oe in order to sustain a conviction. R. v. Vahey (1899), 2 C. 
CBC. ‘i 

In a charge of forgery, to which this section applies, it was held that 
the corroboration must be that of another witness, and not merely the 
evidence of the same witness on another point. R. v. McBride (1895), 2 
COs C0 442° hs Vt Gilese (856).. GU CO. eC we arose 

The testimony of an accomplice must be corroborated both as to the 
circumstances of the crime and as to the identity of the accused. R. y. 
Marlar (1837)) S$ Co & P., 106° R. v. Stubbs (1855) 4-25 Le. Jo away 16s) Rov. 
Ate simi G90) 10m Co. Caen 126: 

On a charge of allowing a girl under eighteen to be upon premises for 
immoral purposes, the evidence of the girl proving that she shared with 
the proprietor the money she obtained by prostitution there carried on, is 
sufficiently corroborated under this section by the evidence of anotuer wit- 
ness tending to shew that the place was a bawdy-house. R. y. Brindley 
(1903) Gia Ce Cra. 196; 

On a charge of criminal seduction under promise of marriage, corro- 
boration is essential under this section; but the corroboration need not 
be as to every fact in issue and it is sufficient if it confirms the belief 
that the prosecutrix is speaking the truth. 

The defendant having been convicted and no question having been re- 
served or appeal taken except as to the sufficiency of the corroboration 
under this section, the appellate court cannot review the whole evidence 
Lut must proceed on the assumption that the charge as laid was fully 
proved by the complainant’s testimony if the corroborative evidence satis- 
fies the statutory requirements. R. v. Daun (1906), 11 C. C. C. 244. . 

Where a prisoner is charged with forgery, by writing three false sig- 
natures, aS indorsements, on the back of a promissory note, and each of 
ihe parties whose signature is thus made to appear swears that it is not 
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his and is a forgery, there is the corroborative evidence required by séc. 
1002 to make good a conviction. R. v. Houle (1905), 12 C. C. C., 56. 

Evidence that the accused charged with seduction of a girl between 
fourteen and sigteen had previously told a witness other than the girl 
of his desire to have sexual intercourse with her, and of subsequent ad- 
missions of the accused from which it might be inferred that he had after- 
wards taken advantage of an opportunity when he was left in charge of 
the house where the girl lived, is corroborative evidence to go’ to the jury 
under sec. 1002 of the Code, although no medical evidence is ad@uced in 
Support of the girl’s story. :R. v. Burr (1906), 12 C. C. C., 108. 

Upon an appeal by the Crown, by leave of the Court of Appeal, from 
the judgment acquitting the accused and withdrawing the case from the 
jury on the ground that there was no corroborative evidence under sec. 
1002. the Court of Appeal, on revising such ruling, should direct a new 
Chiat. oven our, StL Drat 


1003. Evidence of child not under oath received in cer- 
tain cases.—Where, upon the hearing or trial of any charge for 
carhally knowing or attempting to carnally know a girl under 
fourteen or of any charge under section two hundred and ninety- 
two for indecent assault, the girl in respect of whom the offence 
is charged to have been committed, or any other child of tender 
years who is tendered as a witness, does not, in the opinion of the 
court or justices, understand the nattire of an oath. the evidence of 
such girl or other child of tender years may be received though 
not given upon oath if, inthe opinion of the court or justices, as 
the case may be, such girl or other child of tender years is pos- 
sessed of sufficient intelligence to justify the reception of the evi- 
dence and understands the duty of speaking the truth. 

2. Corroboration.—But no person shall be liable to be con- 
victed of the offence, unless the testimony admitted by virtue of 
this section and given on behalf of the prosecution, is corroborat- 
ed by some other material evidence in support thereof implicat- 
ing the accused. 

3. If false, perjury.—Any witness whose evidence is admit- 
ted under this section is liable to indictment «.nd punishment for 
perjury in all respects as if he or she had been sworn. 55-56 V., c. 
29, =. 686. 


If the unsworn statement of a child is admitted under this section 
where the accused is charged with having committed an indecent assault, 
and such unsworn statement is corroborated by other sworn evidence, a 
subsequent conviction of the accused for simple assault only is good, al- 
though the unsworn evidence of the child, which would have been inad- 
missible if the accused had been tried on a charge of simple assault, is 
the chief evidence against him. R. v. Grantyers (1893), R. J. Q., 2 Q. B., 
376; KR. v. De Wolfe (1904), 9 C. 1C. C., 38. 


SENTENCE, ARREST OF JUDGMENT AND APPBHAL. 


1004. Aceused found guilty.—Question before sentence. 
—If the jury find the accused guilty, or if the accused pleads 
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guilty, the judge presiding at the trial shall ask him whether he 
has anything to say why sentence should not be passed upon him 
according to law: Provided that the omission so to ask shall have 
no effect on the validity of the proceedings. 55-56 V.. c. 29, s. 733. 


1005. Sentence justified by any count.—If one sentence is 
passed upon any verdict of guilty on more counts of an indictment 
than one, the sentence shall be good if any of such counts would 
have justified it. 55-56 V., c. 29, s. 626. 


1006. Where sentence carried out when venue changed. 
—When any sentence is passed upon any person after a trial had 
under an order for changing the place of trial, the court may in 
its discretion, either direct the sentence to be carried out at the 
piace where the trial was had or order the person sentenced to be 
removed to the place where his trial would have been had but for 
such order, so that the sentence may be there carried out. 55-56 
VG» 295.2, W39- 


1007. Motion in arrest of judgment.—The accused may at br” 


any time before sentence move in arrest of judgment on the ground 
that the indictment does not, after amendment, if any, state any 
indictable offence. 

2. Deciding or reserving.—The court may in its discretion 
either hear and determine the matter during the same sittings or 
reserve the matter for she court of appeal as hereinafter provided. 

3. Discharge.—If the court decides in favour of the accused, 
he shall be discharged from that indictment. 

4. Sentence during sitting of court.—If no such motion is 
made, or if the court decides against the accused upon such mo- 
tion, the court may sentence the accused during the sittings of the 
court, or the court may in its discretion discharge him on his 
own recognizance, or on that of such sureties as the court thinks 
fit, or both, to appear and receive judgment at some future court 
or when called upon. 

5. Sentence subsequently.—If sentence is not passed during 
the sittings, the judge of any superior court before which the 
person so convicted afterwards appears or is brought, or if he was 
convicted before a court of general or quarter sessions, ithe court 
of general or quarter sessions at a subsequent sittings may pass 
sentence upon him or direct him to be discharged. 55-56 V., c. 29, 
5.) (a0: 

A motion in arrest of judgment is not the proper manner to raise the 
question of jurisdiction, for such a motion can only avail when the in- 


dictment does not state any indictable offence. R. vy. Hogtle (1896), 5 C. C. 
Ci atoper po. 


pe 


. 444 


An indictment for stealing under a power of attorney which charges 
that the money appropriated was the proceeds of a sale made by the de- 
fendant, while acting under a power of attorney, will not ke quashed for 
failure to allege that the power of attorney was one for the sale or dis- 
position of property, but particulars will be ordered as to the date, nature 
or purport of the alleged power of attorney. The defect, being only a 
partial one, was cured by verdict, and cannot be given effect to upon a 
reserved case as to whether a verdict of guilty ou such indictment was 
validvor notea Riv. Malton (1900), “b) C.-C.Ge 36. 


1068. Woman sentenced to death while pregnant.—lf 
sentence of death is passed upon any woman she may move in ar- 
rest of execution on the ground that she is pregnant, 

2. Inquiry as to pregnancy.—If such a motion is made the 
court shall direct one or more registered medical practitioners to 
be sworn to examine the woman in some private place, either to- 
-gether or successively, and to inquire whether she is with child of 
a quick child or not. 

3. Arresting execution.—If upon the report of any of them 
it appears to the court that she is so with child, execution shall 
be arrested until she is delivered of a child, or until it is no longer 
possible in the course of nature that she should be so delivered. 
DHE N -Ge ene So tals 


1009. Jury de ventre inspiciendo.—No jury de ventre in- 
spiciendo shall be empanelled or sworn. 55-56 V., c. 29, s. 731. 


1010. Judgment not to be stayed or reversed on certain 
grounds.—Judgment, after verdict upon an indictment for any 
offence against this Act, shall not be stayed or reversed,— 

(a) for want of a similiter; 

(bd) by reason that the jury process has been awarded to a 
wrong officer, upon an insufficient suggestion; 

(c) for any misnomer or misdescription of the officer return- 
ing such process, or of any of the jurors; or, 

(d) because any person has served upon the jury who was 
not returned as a juror by the sheriff or other Officer. 

2. Indictment sufficient efter verdict notwithstanding 
eertain objections.—Where the offence charged is an offence 
created by any statute, or subjected to a greater degree of punish- 
ment by any statute, the indictment shall, after verdict, be held 
sufficient, if it describes the offence in the words of the statute 
creating the offence, or prescribing the punishment, although they 
are disjunctively stated or appear to include more than one of- 
fence, or otherwise. 55-56 V., c. 29, s. 734. 


A person of the name or a similar neme to that of a aualified juror 
and who is served in- mistake for the qualified juror, but who is not him- 
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self upon the list of persons from which alone jurors may properly be 
summoned, is not a qualified juror under the Criminal Code and his act- 
ing as such Js a good ground for ordering a new trial. Such defect in 
the qualification of a juror goes to the jurisdiction of the tribunal and is 
not cured by sec. 1010 of the Code. R. y. McCraw (1906), 12 C. C. C., 2658. 


1011. Direction as to jury or jurors directory.—No omis- 
sion to observe the directions contained in any Act as respects 
the qualification, selection, balloting or distribution of jurors, the 
preparation of the jurors’ book, the selecting of jury lists, the 
drafting of panels from the jury lists or the striking of special 
juries, shall be a ground for impeaching any verdict, or shall be 
allowed for error upon any appeal to be brought upon any judg- 


ment rendered. in any criminal case. 55-56 V., c. 29, s. 735356 V., 
“OS Va ee 


It has been held that this section has reference only to the procedure 
regarding the making of the jury lists and the formation of the panels 
under the provisions of the various provincial statutes relating to juries, 
but that it does not affect the procedure regarding the choosing or for- 
mation of a jury under the provisions of the Code from the panel return- 
Cdabyadesherifis Reaves soy dnClsIG) Rein Q. 2 Ow Bees, 

A panel returned contained the names of Robert Grant and Robert 
Crane, and Robert Grant was called but Robert Crane by mistake answer- 
ed to the name and was sworn without challenge. Before the jury left 
the box, the mistake was discovered. It was held that a conviction was 
invalid because the prisoner had not had an opportunity to challenge 
Robert Crane. R: v. Feore (1877), 3 Q. L. R., 219. 


1012. Appeal frem conviction by judge of trade con- 
spiracy.—An appeal upon all issues of law and fact shall lie from 
any conviction by the judge without the intervention of a jury for 
any offence mentioned in section four hundred and ninety-eight to 
the court of appeal in the province where such conviction is made; 
and the evidence taken upon the trial shall form part of the 
record in appeal, and, for that purpose, the court before which the 
case is tried shall take note of the evidence, and of all legal ob- 
jections thereto. 52 V.. c, 41, 8. 5. 


1013. Appeal in other cases of indictable offences.—An 
appeal from the verdict or judgment of any court or judge having 
jurisdiction in criminal cases, or of a magistrate proceeding under 
section seven hundred and seventy-seven, on the trial of any per- 
son for an indictable offence, shall lie upon the application of 
such person if convicted, to the court of appeal in the cases 
hereinafter provided for, and in no others. 

2 Decision final when.—Whenever the judges of the court 
of appeal are unanimous in deciding an appeal brought before the 
said court their decision shall be final. 
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3. Appeal in case of dissent.—If any of the judges dissent 
from the opinion of the majority, an appeal shall lie from such 


decision to the Supreme Court of Canada as hereinafter provided. 
55-56 V., €. 29, s. 742. 


The right of appeal in criminal cases to the Supreme Court of Can- 
ada from the decision of a Court of Criminal Appeal is restricted to cases 
where the conviction has been affirmed by the Court of Appeal, and then 
only in case one or more of the judges of the latter court has dissented 
from the decision of the majority of the Court. If by the decision of the 
Court of Appeal, the conviction is set aside and a new trial ordered, there 
is Fat ait le: ale AR to the Supreme Court of Canada. Viau v. R. (1898), 

The dissent from the ‘“‘opinion’’ of the majority by any of the judges 
of the Court of Appeal which is necessary in order to confer the right of 
a further appeal to the Supreme Court of Canada has reference to the 
“decision’’ or “‘judgment’’ of such majority in affirmance of a conviction; 
and where a majority of the Court of Appeal in directing a new trial also 
expressed their concurrence (two of them dissenting) with that part of 
the decision appealed from by which it was held that certain evidence 
was properly admitted, the latter decision is not reviewable by the Supreme 
Court of Canada. Viau v. R., supra. 

The jurisdiction of a judge of the Supreme Court of Canada in mat- 
ters of habeas corpus in any criminal case under any statute of Canada is 
limited to an enquiry into the cause of commitment as disclosed by the 
warrant of commitment. Ex parte Macdonald (1896), 3 C. C. C., 10. 

a Fee pe8e Re Trepanier (1885), 12 8S. C. R., 111; Re Sproule (1886), 12 S. 

Where on a criminal trial a motion for a reserved case made on two 
grounds is refused and on appeal the Appellate Court unanimously affirms 
the decision of the trial judge as to one of such grounds buat not as to the 
other, an appeal to the Supreme Court of Canada can only be based on the 


one as to which there was a dissent. McIntosh v. R. (1894), 23 S. C. R., 
180. 


A reserved case upon an objection taken before pleading, that the 
charge upon which the accused was arraigned for a ‘‘speedy trial,’’ was 
not founded upon the evidence adduced at the preliminary enquiry, should 
not be heard by the Appellate Court to which it is referred until after 
the trial has been concluded, and then only in case of conviction. R. v. 
Trepanier (1901), 4 C. C. C., 259. 

“Tf judgment has not been given, we have nothing to consider, for we 
cnly sit here to consider Something which has been decided, not to give 
advice prior to a decision by some other tribunal.’’ (Lord Campbell). R. 
vy. Faderman, 1 Denison, 573. 

Held by the Court of Queen’s Bench at Montreal that there having 
been no conviction, no question of law could be reserved, and that the 
Court of Appeal had no jurisdiction. R. v. Paxton (1866), 2 L. C. L. J., 
162° R: v. Lalanne (1879), 13°. N., 16. 

See also Harris’ Criminal Law, p. 451; Shirley’s Sketch of Crim. Law, 
jaye ha ete 

A magistrate trying a charge of theft of goods of the value of less than 
$10 under the summary trials procedure with the consent of the accused, 
is not a ‘‘court or judge having jurisdiction in criminal cases’’ within 
Code see. 1013, allowing an appeal by way of case reserved. R. v. Hawes 
(CISNO) 2 4s CoC. . D20. 

Except where specially authorized by statute, an appeal does not 
lie in Ontario to the Court of Appeal from an order of the High Court of 
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Justice quashing a summary conviction made under a provincial statute. 
RK. v. Cushing (1899), 3 CG. GC. C., 306. 


The appeal from a summary conviction under the Seaman’s Act of 
Canada for harboring and secreting a deserting seaman is under section 
749 and not under section 1013 of the Criminal Code, and in the Province of 
Quebec the appeal should be taken to the Crown side and not to the ap- 


peal side of the Court of King’s Bench of that province. R. v. O’Dea 
(CU ei Oe KOR MGR ZO. 


1014. Error.—No proceeding in error shall be taken in any 
criminal case. 

2. Question of law reversed.—The court before which any 
accused person is tried may, either during or after the trial, re- 
serve any question of law arising either on the trial or on any of 
the proceedings preliminary, subsequent, or incidental thereto, or 
arising out of the direction of the judge, for the opinion of the 
court of appeal in manner hereinafter provided. 

3. Application.—EHither the prosecutor or the accused may 
during the trial. either orally or in writing, apply to the court to 
reserve any such question as aforesaid, and the court, if it refuses 
so to reserve it, shall nevertheless take a note of such objection. 

4. Trial proceeds.—After a question is reserved the trial 
shall proceed as in other cases. 

5. Execution of sentence may be respited.—If the result is 
a conviction, the court may in its discretion respite the execution 
of the sentence or postpone sentence till the question reserved has 
been decided, and shall in its discretion commit the person convict-_ 
ed to prison or admit him to bail with one or two sufficient sure- 
ties, in such sums as the court thinks fit, to surrender at such 
time as the court directs. 

6. Case stated.—If the question is reserved, a case shall be 


stated for the opinion of the court of appeal. 55-56 V., c. 29, s. 
743. 


Even before the Code a writ of error did not lie in cases of summary 
conviction. R. v. Powell (1861), 21 U. C. Q. B., 215. 

A reserved case may be granted under this section at any time how- 
ever remote from the date of the trial or judgment, if it is still possible 
that some beneficial result may accrue to the prisoner by a decision in 
his) favour. R. v. Paquin (1898), 2 C.-C. C., 1384. 

Whether the judge presiding at the trial had jurisdiction to summarily 
try the defendants is a ‘‘question of law’’ under this section and may be 
the subject of a reserved case. R. v. Paquin, supra. 

A reserved case should not be granted by the trial judge unless he has 
some doubt in the matter upon which it is suggested that a question be 
reserved for the opinion of a Court of Appeal. R. v. Letang (1899), 2 C. 
CrG;,7 505. 

A case may be reserved for the opinion of the Court after verdict. R. 
v. Patterson, 36 U. C: Q. B., 129. ; 

A case may be reserved regarding an alleged defect in an indictment 
even after the accused person has pleaded guilty of the offence charged 
therein. R. v. Brown, L. R., 24 Q. B. D., 357. 
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Notice of an application by the Cro ial, a 
hearing of a case reserved on oe Ceogt a. colieatioe wee fe beads 
has been acquitted at- the trial, should be served upon the accused per- 
sonally. The authority of the solicitor acting for the accused in the trial 
TREE a is prima facie to be presumed to have terminated upon the 
a ane Gey and proof of service upon the solicitor is insufficient in 
Gs?) 8 Chagas rebutting such presumption. R. vy. Williams 

The question as to the order of addresses to the jury by couns 
close of the evidence is not a question of law BeURSRIECA veg ake es 
eae er Court of Appeal under this section. R. v. Connolly (1894), 1 
AR eae as seer the facts or the weight of evidence cannot. 
ro: e made e subject of a reserved case und i i 
v. McIntyre (1898), 3 ©. C. C., 413. aortic MIRAGANEE 
, An objection to a trial and verdict on the ground that one of the 
jurors was not indifferent but had stated before the trial that if he were 
selected he would send the accused to goal, raises a question of fact and 
not a question of law, and a Court of Criminal Appeal has no jurisdiction 
to grant leave to appeal in respect thereof under this section. R. v. Car- 
Tin (1903) 06 Com Once. A507; 

Four judges, constituting a majority, of the Supreme Court of Nova 
Scotia have authority to sit as the Supreme Court of that province in banc 
to hear a reserved case, the full membership of the Court being seven. 
George v. R., (1904), 8 C. C. C., 401. 

Where on a trial upon an indictment a verdict of guilty was return- 
ed, but a reserved case was granted upon a question of law, and the ac- 
cused admitted to bail, the condition of the recognizance taken being that 
the accused would appear at the next sittings of the Court ‘‘to receive 
centence,’’ the condition of the recognizance is not broken if the accused 
fails to appear after judgment is given on the reserved case quashing the 
conviction and ordering a new trial. The conviction having been set aside, 
the accused was entitled to presume that he would not be called for sen- 
tence, and the sureties were not bound for his appearance for any other 
purpose than to receive sentence. R. v. Hamilton (1899), 3 C. ©. C., 1. 


1015. Appeal from refusal ito reserve—If the court re- 
fuses to reserve the question, the party applying may move the 
court of appeal as hereinafter provided. 

2. Notice of motion.—The Attorney General or party so ap- 
plying may, on notice of motion to be given to the accused or 
prosecutor, as the case may be, move the court of appeal for leave 
to appeal. 

8. Decision.—The court of appeal may, upon the motion and 
upon considering such evidence, if any, as it thinks fit to receive, 
grant or refuse such leave. 63-64 V., c. 46, s. 3. 


Leave to appeal to the Court of Appeal under this section should not 
be granted to a private prosecutor except under exceptional circum- 
stances. R. v. Burns (1901), 4 C. C. C.. 328. 

Leave to appeal will not be granted to a private prosecutor from the 
decision of a police magistrate holding a summary trial by consent, mere- 
iy upon the ground that the magistrate erred in rejecting certain evi- 
dence which was properly admissible but corroborative only. R. v. Burns, 
supra. 
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_ Where there has been an acquittal, the preferable practice is for the 
trial judge to refuse to reserve a case upon the application of the prose- 
cutor complaining of an erroneous direction, and for the prosecutor to 
apply to the Court of Appeal under this section for leave to appeal. R. 
¥er Karn (4903); 6/Ci'C..C) 479. 

Where the trial judge has refused to reserve a case upon a question of 
law and the Court of Appeal is then applied to for leave to appeal under 
this section, leave cannot be granted in respect of another question of 
law in respect of which a reserved case had not been asked of the trial 
gudress Riv Carling (1903)5 620 = :CaiG<9 507. 

Leave to appeal will not be granted by an appellate court under this 
section on the ground of the admission of irrelevant evidence if in the 
opinion of the court the reception of such evidence did not occasion any 
substantial wrong or miscarriage on the trial. R. v. Callaghan (1903), 
Sa. Or Ge 41433 

The trial judge may if he sees fit grant a reserve case during or 
after the trial, either upon application therefor or of his own motion, but 
the Court of Appeal can grant leave to appeal only in the case of an ap- 
plication made during the trial being refused. The words ‘‘party apply- 
ing’’ in the first paragraph of Code sec. 1015 refer to the application au- 
thorized by Code sec. 1014, sub.-sec. (3) to be made during the trial either 
orally or in writing by the prosecutor or the accused. R. vy. Toto (1904), 
§ Cs ConC.,, 410. 

- Upon an application made, pursuant to Code sec. 1015, for leave to ap- 
peal after the refusal of a reserved case, ample notice of the application 
should ‘be given to the Attorney-General, and the notice of motion should 
set forth the grounds relied upon. R. v. Lai Ping (1904), 8 C. C. C., 467. 


1016. Proceedings on appeal granted.—lIf leave to appeal 
jis granted, a case shall be stated for the opinion of the court of 
appeal as if the question had been reserved. 

2. Motion for proper sentence.—If the sentence is alleged 
to be one which could not by law be passed, either party may 
without leave, upon giving notice of motion to the other side, 
move the court of appeal to pass a proper sentence. : 

3. By prosecutor.—If the court has arrested judgment, and 
refused to pass any sentence, the prosecutor may without leave 
make such motion. 55-56 V., c. 29, s. 744. 


Where in a charge of pocket picking the evidence in the opinion of a 
Court of Appeal goes no further than to support a reasonable surmise or 
suspicion that the accused was guilty of the offence and lacks the mate- 
rial ingredients necessary to establish guilt, the conviction will be quash- 
ed upon an appeal. R. v. Winslow (1899), 3 C. C. C., 215. 


1017. Evidence for court of appeal.—Judge’s notes.—On 
any appeal or application for a few trial, the court before which 
the trial was had shall, if it thinks necessary, or if the court of 
appeal so desires, send to the court of appeal a copy of the whole 
or of such part as may be material of the evidence or the notes 
taken by the judge or presiding justice at the trial. 

2. Other Evidence.—The court of appeal may, if only the 

20 
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judge’s notes are sent and it considers such notes defective, refer 
to such other evidence of what took place at the trial as it thinks 
fit. 

3. Sending back case.—The court of appeal may, in its dis- 
cretion, send back any case to the court by which it was stated 
to be amended or re-stated, 55-56 V., c. 29, s. 745. 


The forwarding of the whole of the evidence taken at the trial does 
not dispense with the necessity for the trial judge to certify his findings 
ef fact and to specify the points of law as to which he entertains a doubt. 
_R. v. Giles (1894), 31 C. L. J., 38. 


1018. Powers of court of appeal upon hearing.—Upon 
the hearing of any appeal under the powers hereinbefore con- 
tained, the court of appeal may,— 

(a) confirm the ruling appealed from; or, 

(b) if of opinion that the ruling was erroneous, and that 
there has been a mis-trial in consequence, direct a new trial; or, 

(c) if it considers the sentence erroneous or the arrest of 
judgment erroneous, pass such sentence as ought to have been 
passed or set aside any sentence passed by the court below, and 
remit the case to the court below with a direction to pass the 
proper sentence; or, 

(d) if of opinion in a case in which the accused has been 
convicted that the ruling was erroneous, and that the accused 
ought to have been acquitted, direct that the accused shall be dis-_ 
charged, which order shall have all the effects of an acquittal, or 
‘direct a new trial; or, 


(e) make such other order as justice requires. 55-56 V., c¢. 
29,°s. 746, 


Where, in a charge of pocket picking, the evidence in the opinion of 
a court of appeal goes no further than to support a reasonable surmise 
or suspicion that the accused was guilty of the offence, and lacks the 
material ingredients necessary to establish guilt, the conviction will be 
quashed upon an.appeal. R. v. Winslow (1899), 3 C. ©. C., 2165. 

Where an alleged confession is received in evidence after objection by 
the accused, and the trial judge before the conclusion of the trial reverses 
his ruling and strikes out the evidence of the alleged confession, at the 
same time directing the jury to disregard it, the jury should be discharged 
and a new jury impanelled. If the trial judge refuses to impanel a new 
jury in such a case, a new trial will be ordered by a Court of Appeal. 
R. v. Sonyer (1898), 2 C. C€., C:,' 601. 

An accused person has the right to have his case submitted to the 
jury without any comment on his failure to testify ‘being’ made by the trial 
judge, and although such comment is afterwards withdrawn, the making 
of same is a substantial wrong to the accused, and if he is convicted he 
is eulitiod to a new trial by reason thereof. R. v. Coleman (1898), 2 C. 
Watahoacn Dior 

The Court of Appeal hearing a case reserved as to the validity of a 
sentence has power under this section to correct the erroneous sentence 
and to reduce it. R. v. Dupont (1900),. 4 C. C. C., 566. 
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Where a verdict of not guilty is returned by the judge’s direction after 
the evidence is heard, and a reserved case is taken to the Court of Ap- 
peal at the instance of the Crown upon the ground that the direction was 
erroneous and that it was for the jury and not for the judge to say 
Whether a certain printed advertisement disclosed an unlawful intent, the 
Court of Appeal May decline to order a new trial, although it upholds the 
ee that such direction was erroneous. R. v. Karn (1908), 6 C. C. 
Notwithstanding the power to order a new trial upon a case reserved 
at the instance of the Crown, the accused should not ordinarily be put 
in jeopardy a second time for the same offence merely because his acquittal 
was due to an erroneous direction not resulting in a mis-trial. R. vy. 
Karn, supra. 

When a new trial has been ordered under this section by the Court of 
Appeal, upon an appeal froma trial with a jury, the prisoner is not entitled 
Lp Sper Pare me of a speedy trial without a jury. R. v. Coote (1903), 

Code sec. 1018 is permissive and not obligatory as to the granting of a 
new trial upon reversing a judgment of acquittal, and the Appellate Court 
*has a discretion to grant or refuse a new trial, or to make such other 
order as justice requires: R: v. Burr (1906), 12 C. C.°:C., 108. 


1019. No substantial wrong, conviction stands.—Pro- 
viso.—No conviction shall be set aside nor any new trial directed, 
although it appears that some evidence was improperly admitted 
or rejected, or that something not according to law was done at 
the trial or some misdirection given, unless, in the opinion of 
the court of appeal, some substantial wrong or miscarriage was 
thereby occasioned on the trial: Provided that if the court of ap- 
peal is of opinion that any challenge for the defieuce was impro- 
perly disallowed, a new trial shall be granted. 55-56 V., ¢. 29, s. 
746. 


The intention of this section is that the improper admission of evidence 
shall not in itself constitute a sufficient reason for granting a new trial, 
and is not necessarily a ‘‘substantial wrong or miscarriage.’’ (Makin v. 
New ‘South Wales (1894), A. C., 57 distinguished). R. v. Woods (1897), 
Pen One (Os, tod. 

Where a deposition of a deceased witness taken on an inquiry before 
a magistrate has been improperly admitted in evidence at the trial, and is 
of such a nature that it must have influenced the jury in their verdict, 
its improper admission is a ‘“‘suwbstantial wrong’’ entitling the accused to 
anew trial. oR. Vv. Hamilton (1898), 25C. Cr C.F 390: 

On a trial for murder, if the trial judge directs the jury that immi- 
nent peril of the prisoner’s own life or of the lives of his family is a 
ground of justification for killing, in defence of his household, one of a 
party committing an unprovoked assault upon him, but does not direct 
them that a reasonable apprehension of immediate danger of grievous 
bodily harm to the prisoner or to his wife and family is an equal justifi- 
cation, such omission constitutes a substantial wrong or miscarriage oc- 
casioned on the trial, and a new trial should ‘be ordered, -where the cir- 
cumstances shown in evidence are such as to point much more to the 
latter ground of justification than to the former. R. v. Theriault (1894), 
2 C:.C. C 4, 

Even if the judge’s charge be erroneous in one respect, a new trial 
should not be granted if there was ample evidence of guilt apart from that 
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in question, and if, in the opinion of the Court of Appeal, no substantial 
rons an Shel A Was occasioned by the error. R. v. Higgins (1902), 

A person charged with perjury committed in a civil action is entitled 
to have put in evidence those parts of his testimony in the civil action 
‘which may explain or qualify the statements in respect of which the per- 
jury is charged. The refusal to admit such testimony is a ‘‘substantial 
wrong”’ under this section. R. v.. Coote (1903), 8 C. C. C., 199. 

The reception of opinion testimony as to the illegality of transactions 
in stocks was improper, but as a case against the accused was sufficiently 
made out without that testimony, and the trial was without a jury, the 
Sig Spe Rap yea stand under Code sec. 1019. R. vy. Harkness (1905), 10 

Where a conviction has been made without the legal proof required 
by law of an essential part of the crime, such defect is a ‘‘substantial 
wrong or miscarriage’’ at the trial within Code sec. 1019, and the con- 
viction must be set aside. R. v. Drummond (1905), 10 C. C. C., 340 

If upon a case reserved, the appellate court finds that important de- 


positions were improperly received in evidence, and is unable to say that : 


no substantial wrong or miscarriage was occasioned by the irregularity, the 
conviction should be quashed notwithstanding Code sec. 1019, but a new trial 
may be ordered. R. v. Brooks (1906), 11 C. €. C., 188. 

It. is error and ground for a new trial for the trial judge to instruct 
the jury that they cannot doubt that certain inferences are to be drawn on 
points material to the issue. R. v. Collins (1907), 12 C. €. C., 402. 


1020. Only one count affected sextence as to rest.—lIf it 


appears to the court of appeal that such wrong or miscarriage af- 


fected some count only of the indictment, the court may give 
separate directions as to each count, and may pass sentence on 
any count unaffected by such wrong or miscarriage which stands 
good, or may remit the case to the court below with directions to 
pass such sentence as justice may require. 

2. Order of court of appeal.—The order or direction of the 
court of appeal shall be certified under the hand of the presiding 
chief justice or senior puisné judge to the proper officer of the 
court before which the case was tried, and such order or direction 
shall be carried into effect. 55-56 V., c. 29, s. 746. 


1021. Leave to apply for new triai.—After the conviction 
of any person for any indictable offence the court before which 
the trial takes place may, either during the sitting or afterwards, 
give leave to the person convicted to apply to the court of appeal 
for a new trial on the ground that the verdict was against the 
weight of evidence. 

2. May grant new trial—The court of appeal may, upon 
hearing such motion, direct a new trial if it thinks fit. 

3. Leave by person presiding alt sessions.—In the case of a 
trial before a court of general or quarter sessions such leave may 
be given, during or at the end of the session, by the judge or 
other person who presided at the trial. 55-56 V., c. 29, s. 747, 
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It is the province of the jury, after taking into consideration the cir- 
cumstances of a case and the character and demeanour of the witnesses, 
to discredit some of the witnesses and reject their evidence, and to believe 
others and accept their evidence; and when there is a conflict in the evi- 
dence, ‘but there is evidence to support the verdict, it cannot be juridically 
maintained that the verdict is against the weight of evidence. When, how- 

ever, there is no conflict in the evidence, and it tends indubitably in a dir- 
ection favourable to the defendant, or does not establish his guilt, a ver- 
dict convicting the defendant would not be supported by nor be based upon. 
proper evidence, and would manifestly be against the weight of evidence; 
and it is only in cases like this, where there is an absolute failure of 
evidence to sustain the verdict, that the Court can give leave to apply to 
the Court of Appeal for a new trial. R. v. Harris (1898); 2 C. C. G., 75. 

In deciding whether there should be a new trial on the ground that 
the verdict against the accused was against the weight of evidence, the 
question is whether or not the verdict is one which the jury, as reasonable 
men, ought not to have found. A new trial will not be granted merely be- 
cause the trial judge is dissatisfied with the verdict and favors an acquit- 
tal, (-R: v. Brewster. (1896), 4°C: Ci :C., 34. 

An objection to a verdict on the ‘ground that it is against the weight 
of evidence can only be raised by obtaining leave from the trial Court un- 
der Code sec. 1021 to apply to the Court of Appeal for a new trial. R. v. 
Carlin (1903), Ge COCs, 2507. 

There is no provision in the Criminal Code authorizing the Court to} 
grant a new trial to the Crown on the ground that the verdict of acquit- 
tal is against the weight of evidence. R. v. Phinney (1908), 7:C. C. C., 280. 

A motion for a new trial on the facts can only be made before the 
Court of Appeal, upon leave therefor granted by the Court tog which the 
trial has taken place. R. v. Fouquet (1905), 10 C. C. C., 

Leave to apply to the Court of Appeal for a new ay ‘in a criminal 
case under Code sec. 1021, on the ground that the verdict is against the 
weight of evidence, should only be granted when the verdict is so clearly 
against the evidence as to amount to a denial of justice. A new trial 
should not be granted merely because the jury has disregarded the uncor- 
roborated testimony of the accused as to alleged facts which might relieve 
bim from liability. R. v. Molleur (1905), 12 C. C. C., 16. 


1022. New trial by order of Minister of Justice.—If upon 
any application for the mercy of the Crown on behalf of any per- 
son convicted of an indictable offence, the Minister of Justice en- 
tertains a doubt whether such person ought to have been convict- 
ed, he may, instead of advising His Majesty to remit or commute 
the sentence, after such inquiry as he thinks proper, by an order 
in writing direct a new trial at such time and before such court 
as he may think proper. 55-56 V., c. 29, s. 748. 


New trial granted by the Minister of Justice, in R. v. Sternaman (1898), 
PCO a C.. 


1023. Suspension of sentence in case of appeal,—The 
sentence of a court shall not be suspended by reason of any ap- 
peal, unless the court expressly so directs, except where the sen- 
tence is that the accused suffer death or whipping. 

2. Suspension in case of sentence of death or whipping. 
—The production of a certificate from the officer of the court that 
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a question ihas been reserved, or that leave has been given ‘to 


apply for a new trial, or of a certificate from the Minister of 
Justice that he has directed a new trial, shall be a sufficient war- 
rant to suspend the execution of any sentence of death or whip- 
ping. 

3. Bail.—In all cases it shall be in the discretion of the court 
of appeal in directing a new trial to order the accused to be ad- 
mitted to bail. 55-56 V., c. 29, s. 749. 


1024. Appeal to Supreme Court of Canada.—Proviso.— 
None if court unanimous.—Any person convicted of any indict- 
able offence, whose conviction has been affirmed on an appeal 
taken under section ten hundred and thirteen may appeal to the 
Supreme Court of Canada against the affirmance of such convic- 
tion: Provided that no such appeal can be taken if the court of 
appeal is unanimous in affirming the conviction, nor unless 
notice of appeal in writing has been served on the Attorney Gen- 
eral within fifteen days after such affirmance or such further time 
a ae be allowed by the Supreme Court of Canada or a judge 
thereof, . 

2. Order of Supreme Court of Canada.—The Supreme 
Court of Canada shall make such rule or order thereon, either in 
affirmance of the conviction or for granting a new trial, or other- 
wise, or for granting or refusing such application, as the justice 
of the case requires, and shall make all other necessary rules and 
orders for carrying such rule or order into effect. 

3. Hearing of appeal.—Abandonment.—Unless such appeal 
is brought on for (hearing by the appellant at the session of the 
Supreme Court during which such affirmance takes place, or the 
session next thereafter if the said court is not then in session, 
the appeal shall be held to have been abandoned, unless otherwise 
ordered by the Supreme Court or a judge thereof. 

4, Judgment final.—The judgment of the Supreme Court 
shall, in all cases, be final and conclusive. 55-56 V.. c. 29, 3. 750. 


Where the decision is in favor of the prisoner the Supreme Court 
of Canada, exercising the ordinary appellate powers of the Court, may give 
the judgment which the court whose judgment is appealed from ought 
io have given, and may order the prisoner’s discharge. R. v. Laliberte 
(187 DM eS =O. a LL, 

If by the decision of the Court of Appeal, the conviction is set aside and 
a new trial ordered, there is no appeal therefrom to the Supreme Court of 
Canada. 

The dissent from the ‘‘opinion’’ of the majority by any of the judges 
of the Court of Appeal which is necessary in. order to confer the right of 
a further appeal to the Supreme Court of Canada has reference to the 
‘decision’ or ‘‘judgment’’ of such majority in affirmance of a conviction; 
and where a majority of the Court of Appeal in directing a new trial also 
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expressed their concurrence (two of them dissenting) with that part of 
the decision appealed from by which it was held that certain evidence was 
properly admitted, the latter decision is not reviewable by the Supreme 
Court of Canada. Viau v. R. (1898), 2 C. C. C., 540. 

Where an appeal lies from the Court of Appeal for Ontario to the 
Supreme Court of Canada, only where special leave is obtained from either 
of said Courts, leave should be refused unless special reasons are shewn 
apart from the alleged error in the decision sought to be reviewed. At- 
torney-General for Ontario v. Scully (1902), 6 ©. CG. C., 381. 

The power given by Code sec. 1024 to a judge of the Supreme Court of 
Canada to extend the time for service on the Attorney-General of notice 
of an appeal in a Crown case reserved may be exercised after the expira- 


tion of the time for the service of such notice. Gilbert v. R. (1907), 12 
Os (GS Ole es 


1025. Arpeals to Privy Corneil abolished.—Notwithstand- 
ing any royal prerogative. or anything contained in the Interpreta- 
‘ion Act or in the Supreme Court Act. no appeal shall be brought 
in any criminal case from any judgment or order of any covrt in 
Canada to any court of appeal or authority, by which in the 
United Kingdom appeals or petitions to His Majesty in Council 
may be heard. 55-56 V., c. 29, s. 751. 


PART XX: 


PUNISHMENTS, FINES, FORFEITURES, COSTS, AND 
RESTITUTION OF PROPERTY. 


INTERPRETATION. 


1026. Definition, ‘court’ in ss. 1081, 1082 and 1083.— 
In the sections of this Part relating to suspended sentence, unless 
the context otherwise requires, ‘court’ means and includes any 
superior court of criminal jurisdiction, any judge or court within 
the meaning of Part XVIII. and any magistrate within the mean- 
inssot-Part XVI. -55-56-V.,..c.. 29;-s: 974. 


PUNISHMENT GENERALLY. 


1027. Punishment onlv after conviction.—Whenever a 
person doing a certain act is declared to be guilty of any offence, 
and to be liable to punishment therefor, it shall be understood 
that such person shall only be deemed guilty of such offence and 
liable to such punishment after being duly convicted of such act. 
Bo256 -V.,200129; si. 931. 


1028. Degrees in punishment.—Discretion.—Whenever it 
it provided that the offender shall be liable to different degrees or 
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kinds of punishment, the punishment to be inflicted- shall, sub- 
ject to the limitations contained in the enactment, be in the dis- 
cretion of the rahe or tribunal before which the conviction takes 
place. 55-56 V., ¢c. 29, s. 932. 


Where a statute of Canada imposes a fine and also imprisonment the 
pumishment is in the discretion of the Court, which is not bound to inflict 
both, but may inflict either one or the other of the two kinds of punish- 
ment iby virtue of this section. R. v. Robidoux (1898), 2 C. C. C., 19; 
Ex parte Kent (1903), 7 C. GC. C.. 447. 


1029. Eime or penalty in discretion of court.— Whenever 
a fine may be awarded or a penalty imposed for any offence, the 
amount of such fine or penalty shall, within such limits, if any, as 
are prescribed in that behalf, be in the discretion of the court or 
person passing sentence or convicting, as the case may be. 55-56 
V;, ¢.. 29,8, 934. 


mR. cv. Unions-Colliery:.Co(1900), 33; CivOs C5285 “Biles Cee 8h: 


PUNISHMENTS ABOLISHED. 


1030. Outlawry.—Outlawry in criminal cases is abolished. 
55-56. VS *0..*292'8.) -962: 


1031. Solitary confinement or pillory.—The punishment of 
solitary confinement or of the pillory shall not be awarded by 
any court. 55-56 V., c. 29 s. 963. 


1032. Decdand.—There shall be no forfeiture of any chattels, 
which have moved to or caused the death of any human being, in 
_respect of such death. 55-56 V., c. 29, s. 964. 


1033. Attainder.— Penalty.— Forfeiture.—No confession, 
verdict, inquest, conviction or judgment of or for any treason or 
indictable offence or felo de se shall cause any attainder or cor- 
ruption of blood, or any forfeiture or escheat: Provided that 
nothing in this section shall affect any penalty or fine imposed 
on any person by virtue of his sentence, or any forfeiture in re- 
lation to which special provision is made by any Act of the Par- 
liament of Canada. 55-56 V., c. 29, s. 965. 


DISABILITIES. 


1034. Conviction of public official vacates office.—If 
any person hereafter convicted of treason or any indictable of- 
fence for which he is sentenced to death, or imprisonment for a. 
term exceeding five years, holds at the time of such conviction 
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any office under. the Crown or other public employment, or is en- 
titied to any pension or superannuation allowance payable by the 
public, or out of any public fund, such office or employment shall 
forthwith become vacant, and such pension or superannuation 
allowance or emolument shall forthwith determine and cease to 
be payable, unles such person receives a free pardon from His 
Majesty, within two months after such conviction, or before the 
filling up of such office or employment, if given at a later period. 

2. Official incompetent until punishment undergove or 
pardon.—Every such person sentenced to imprisonment as 
aforesaid or on whom sentence of death has been passed which 
has been commuted to impriscnment, shall become, and, until he 
undergoes the imprisonment aforesaid or suffers such. other 
punishment as by competent authority is substituted for the 
same, or receives a free pardon from His Majesty, shall continue 
incapable of holding any office under the Crown, or other public 
employment, or of being elected, or sitting, or voting, as a mem- 
ber of either House of Parliament, or of exercising any right of 
suffrage or other parliamentary or municipal franchise. 

do. Remeving disability—The setting aside of a conviction 
by competent authority shall remove the disability by this sec- 
ior imposed. 55-56 -V., .c. 29, s.. 961. 


FINES AND FORFEITURES. 


1035. Fimes in Meu of other punishment.—Any person 
convicted ‘by any magistrate under Part XVI. or by any court of 
an indictable offence punishable with imprisonment for five years 
or less may be fined in addition to, or in lieu.of any punishment 


otherwise authorized, in which case the sentence may direct that” 


in default of payment of his fine the person so convicted shall be 
imprisoned until such fine is paid, or for a period not exceeding 
five years, to commence at the end of the term of imprisonment 
awarded by the sentence, or forthwith as the case may require. 


2. Fines im addition to other punishment.—Any person 
convicted of an indictable offence punishable with imprisonment 
for more than five years may be fined, in addition to, but not in 
lieu of, any punishment otherwise ordered, in such case, also, 
the sentence may in like manner direct imprisonment in default 
of payment of any fine imposed. 63-64 V., c. 46, s. 3: 


A person accused of having assaulted a peace officer was convicted of 
the offence at the County Court sittings, and was sentenced to one month 
in jail and fined $50.00. Sec. 296 states that “‘every one is guilty of an in- 
dictable offence and liable to two years’ imprisonment who assaults any 
public or peace officer, etc.’’ Objection was taken to this conviction on the 
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ground that both fine and imprisonment could not be imposed. It was 
She ee section gave power to do so. Ex parte McClements (1895), 
va . . on . ’ 

The accused was convicted of larceny and sentenced to three months’ 
imprisonment. Upon the return of a writ of habeas corpus a motion was 
made for his discharge, upon the ground, inter alia, that the sentence, as 
expressed in the commitment, was imprisonment only in default of pay- 
ment of an imposed fine for which there was no authority. Held, that 
hue ape was not tenable under this section. R. v. Mooney (1898), 

Soi ig ad he 2s ek 


1036. Fines, penalties and*forfeitures go to provincial 
treasurer.— Whenever no other provision is made by any law of 
Canada for the application of any fine, penalty or forfeiture im- 
posed for the violation of any law or of the proceeds of an estreat- 
ed recognizance, the same shall be paid over by the magistrate or 
officer receiving the same to the treasurer of the province in 
which the same is imposed or recovered, to be by him paid over 
to the municipal or local authority, if any, which wholly or in 
part bears the expenses. of administering the law under which the 
same was imposed or recovered, or to be applied in any other 
manner deemed best adapted to attain the objects of such law 
and secure its due administration, except that,— 

(a) Exception, revenue laws, ete.—All fines, penalties and 
forfeitures imposed in respect of the breach of any of the revenue 
laws of Canada, or imposed upon any officer or employee of the 
Government of Canada in respect of any breach of duty or mal- 
_feasance in his office or employment, and the proceeds of all re- 
cognizances estreated in connection with proceedings for the 
prosecution of persons charged with such breaches or mal- 
feasance; and, 

(b) Where costs of prosecution borne by Canada.—aAll 
fines, penalties and forfeitures imposed for whatever cause in 
any proceeding instituted at the instance of the Government of 
Canada or of any department thereof in which that Government 


bears the cost of prosecution, and the proceeds of all recognizances . 


estreated In connection with such proceedings. shall belong to His 
Majesty for the public uses of Canada, and shall be paid by the 
magistrate or officer receiving the same to the Minister of 
Finance and form part of the Consolidated Revenue Fund of 
Canada. 

2. Right of private prosecutor.—Nothing in this section 
contained shall affect any right of a private person suing as well 
for His Majesty as for himself, to the moiety of any fine, penalty 
or forfeiture recovered in his suit. 63-64 V., c. 46, s. 3. 


1037. Direction to pay fine, penalty or forfeiture to 
municipality.—The Governor in Council may, from time to time, 
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direct that any fine, penalty or forfeiture, or any portion thereoi, 
which would otherwise belong to the Crown for the public uses of 
Canada, be paid to any provincial, municipal or local authority, 
which wholly or in part bears the expenses of administering the 
law under which such fine, penalty or forfeiture is imposed, or 
that the same be applied in any other manner deemed best 
adapted to attain the objects of such law and to secure its due ad- 
ministration. 55-56 V., c. 29, s. 928. 


See in re Baker (1899), 20 C. L. T., 16. 


1038. Recovering by civil action when no other provi- 
sion.—Whenever any pecuniary penalty or any forfeiture is im- 
posed for any violation of any Act, and no other mode is pre- 
scribed for the recovery tthereon, such penalty or forfeiture shall 
be recoverable or enforceable, with costs, in the discretion of the 
court, by civil action or proceeding at the suit of His Majesty 
only, or of any private party suing as well for His Majesty as for 
himself in any form of action allowed in such case by the law of 
the province in which it is brought, and before any court having 
jurisdiction to the amount of the penalty in cases of simple con- 
tract. 

2. Moiety to private party when no other provision.—lf 
no other provision is made for the appropriation of any penalty 
or forfeiture so recovered or enforced, one moiety shall belong to 
His Majesty and the other moiety shall belong to the private 
party suing for the same, if any, and if there is none, the whole 
shall belong to His Majesty. 55-56 V., c. 29, s. 929. 


1039. Goods forfeited under Part VII.—Reimbursement 
of innocent party.—Any goods or things forfeited under any 
provision of Part VII. relating to forgery of trade marks and the 
fraudulent marking of merchandise, may be destroyed or other-- 
wise disposed of in such manner as the court, by which the game 
are declared forfeited, directs; and the court may, out of any 
proceeds realized by the disposition of such goods, after all trade 
‘marks and trade descriptions are obiiterated, award ‘to any in- 
nocent party any loss he may have innocently sustained in deal- 
ing with such goods. 51 V., c. 41, s. 15. 


1040. Costs in such prosecutions.—On any _ prosecution 
under this Act relating to the said last mentioned provisions, the 
court may order costs to be paid to the defendant by the prosecu- 
tor, or to the prosecutor by the defendant, having regard to the 
information given by and the conduct of the defendant and pro- 
secutor respectively. 51 V., c. 41, s. 16. ; 
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1041. Application of fines in relation to coin.—A moiety 
of any of the penalties imposed under sections five hundred and 
sixty-seven, six hundred and twenty-four,-six hundred and twenty- 
five and six hundred and twenty-six, shall belong to the informer 
or person who sues for the same, and the other moiety shall be- 
ee to His Majesty for the public uses of Canada. R.S., c. 167, 
s. 34. 


1042: Application of fimes in relation to deserters or 
their effects.-One moiety of the amount of any penalty re- 
covered under sections eighty-two, eighty-three, four hundred and 
thirty-eight, four hundred and thirty-nine or six hundred and 
fifty-seven, shall be paid over to the prosecutor or person by 
whose means the offender has been convicted, and the other 
moiety shall belong to the Crown. R.5., c. 169, s. 9. 


1043. Application of fines in relation to cruelty to 
animals.—One moiety of every pecuniary penalty recovered with 
respect to any offence under section five hundred and forty-two 
or five hundred and forty-three shall be paid over to 'the corpora- 
tion of the city, town, village, township, parish, or place in which 
the offence was committed, and the other moiety, with full costs, 
to the person who informed and prosecuted for the same, or to 
such other person as to the jusitices seems proper. R.S., ¢ 172, 
mT. 


COSTS, PECUNIARY COMPENSATION AND RESTITUTION OF 
PROPERTY. 


1044. Costs and expenses of prosecution may be ordered 
to be paid by party convicted.—Any court by which and any 
judge under Part XVIII., or magistrate under Part XVI., by whom 
judgment is pronounced or recorded, upon the conviction of any 
person for treason or any indictable offence, in addition to such 
sentence as may otherwise by law be passed, may condemn such 
person to the payment of the whole or any part of the costs or ex- 
penseés incurred in and about the prosecution and conviction for 
tthe offence of which he is convicted, if to such court or judge it 
seems fit so to do. 

2. Also allowance for loss of time.—Such court or judge 
may include in the amount to be paid such moderate allowance 
for loss of time as the court or judge, by affidavits or ether in- 
quiry and examination, ascertains to be reasonable.. 

3. Source from which payment obtained.—The payment of 


_ 
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such costs and expenses, or any part thereof, may be ordered by 
the court or judge to be made out of any moneys taken from 
such person on his apprehension, if such moneys are his own, or 
may be enforced at the instance of any person liable to pay or 
who has paid the same in such and the same manner, subject to 
the provisions of this Act, as the payment of any costs ordered 
to be paid by the judgment or order of any court of competent 
jurisdiction in any civil action or proceeding may for the time 
being be enforced. 

4. Payable from official fund.—Reimbursement.—In the 
meantime, until the recovery of such costs and expenses from the 
person so convicted as aforesaid, or from his estate, the same 
shall be paid and provided for in the same manner as if this sec- 
tion had not been passed; and any money which is recovered in 
respect thereof from the person so convicted, or from his estate, 
shall. be applicable to the reimbursement of any person or fund 
by whom or out of which such costs and expenses have been 
paid or defrayed. 638-64 V., c. 46, s. 3. 


1045. Defendant recovers costs in case of libel.—In the 
case of an indictment or information by a private prosecutor for 
the publication of a defamatory libel, if judgment is given for the 
defendant, he shall be entitled to recover from the prosecutor the 
costs incurred by him by reason of such indictment or informa- 
tion, either by warrant of distress issued out of the said court, or 
by action or suit as for an ordinary debt. 55-56 V., c. 29, s. 833. 


See R: v: Nichol (901), 6 C. ©. C., 8; Nichol v. Pooley (1902), 6 €. C. 
C., 12, 269. 

The discharge of the accused upon the entry of a nolle prosequi by 
the Attorney General to an indictment for criminal libel is a judgment for 
the defendant entitling him under Code sec. 1045 to his costs against the 
private prosecutor. R. v. Blackley (1904), 8 C. C. C., 405. 


1046. Imprisonment in default of payment of costs on 
conviction for assault.—If a person convicted on an indictment 
for assault, whether with or without battery and wounding, is 
ordered to pay costs as aforesaid, he shall be liable, unless the 
said costs are sooner paid, to three montns’ imprisonment, in ad- 
dition to the term of imprisonment, if any, to which he is sen- 
tenced for the offence, and the court may, by warrant in writing, 
order the amount of such costs to be levied by distress and sale 
of the goods and chattels of the offender, and paid to the prosecu- 
tor, and the surplus, if any, arising from such sale, to the owner. 

2. Release on levy.—If such sum is so levied, the offender 
shall be released from such imprisonment. 55-b6 V., c. 29, s. 834. 
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1047. Taxation of costs on lowest scale.—Any costs order- 
ed to be paid by a court pursuant to the foregoing provisions 
shall, in case there is no tariff of fees provided with respect to 
criminal proceedings, be taxed by the proper officer of the court 
according to the lowest scale of fees allowed in such court in a 
Civil suit. 

2. Seale in civil suits—If such court has no civil jurisdic- 
tion, the fees shall be those allowed in civil suits in a superior 
court of the province according to the lowest scale. 55-56 V., c. 
29s. 835. 


Re oy. ot. Lonis: (1387); 1 -C. Co ©... 144i Nichol’ y¥,- Pooley (1902), 6 C.-C, 
C., 12, 269; R. v. Gouilliould (1903), 7 Cy OC. Ce 4023 


1048. Compensation for loss of property.—A court on the 
trial of any person on an indictment may, if it thinks fit, upon 
the application of any person aggrieved and immediately after the 
conviction of the offender, award any sum of money, not exceed- 
ing one thousand dollars, by way of satisfaction or compen- 
sation for any loss of property suffered by the applicant through 
or by means of the offence of which such person is so convicted. 

2. Award and judgment.—The amount awarded for such 
satisfaction or compensation shall be deemed a judgment debt due 
to the person entitled to receive the same from the person so 
convicted, and the order for payment of such amotnt may be 
enforced in such and the same manner as in the case of any 
costs aforesaid ordered by the court to be paid. 55-56 V., c. 29, 
i, Sol. 


i049. Compensation to “bona fide’ purchasers of stolen 
property.—When any prisoner has been convicted, either sum- 
marily or otherwise, of any theft or other offence, including the 
stealing or unlawfully obtaining any property, and it appears to 
the court, by the evidence, that the prisoner sold such property 
or part of it to any person who had no knowledge that it was 
stolen or unlawfully obitiained, and that money has been taken 
from the prisoner on his apprehension, the court may, on appli- 
cation of such purchaser and on restitution of the property to its 
owner, order that out of the money so taken from the prisoner, 
if it is his, a sum not exceeding the amount of the proceeds of the 
sale be delivered to such purchaser. 55-56 V., c. 29, s. 837. 


1050. Restitution of stolen property.—If any person who 
is guilty of an indictable offence in stealing, or knowingly receiv- 
ing, any property, is indicted for such-offence, by or on behalf of 
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the owner of the property, or his executor or administrator, and 
convicted thereof, or is tried before a judge or justice for such 
offence under any of the foregoing provisions and convicted there- 
. the property shall be restored to tne owner or his representa- 
tive. 

2. Writs of restitution.—In every such case the court or 
tribunal before which such person is tried for any such offence, 
shall have power to award, from time to time, writs of restitu- 
tion for the said property or to order the restitution thereof in a 
summary manner. 

3. Restitution although no conviction.—The court or tri- 
bunal may also, if it sees fit, award restitution of the property 
taken from the prosecutor, or any witness for the prosecution, by 
such offence, although the person indicted is not convicted there- 
of, if the jury declares, as it may do, or if, in case the offender is 
tried without a jury, it is proved to the satisfaction of the court 
or tribunal by whom he is tried, that such property belongs to 
such prosecutor or witness, and that he was unlawfully deprived 
of it by such offence. ; 

4. Restitution not ordered in case of valuable security 
when rights of third parties intervene—If it appears before 
any award or order is made, that any valuable security has been 
bona fide paid or discharged by any person liable to the payment 
thereof, or being a negotiable instrument, has been bona fide 
taken or received by transfer or delivery, by any person, for a 
just and valuable consideration, without any notice or without 
any reasonable cause to suspect that the same had, by any in- 
dictable offence, been stolen, or if it appears that the property 
stolen has been transferred to an innocent purchaser for value 
who has acquired a lawful title thereto, the court or tribunal 
shall not award or order the restitution of such security or pro- 
perty. 

5. Saving.—Nothing in this section contained shall apply to 
‘the case of any prosecution of any trustee, banker, merchant, at- 
torney, factor, broker or other agent entrusted with the posses- 
sion of goods or documents of title to goods, for any indictable 
offence under sections three hundred and fifty-eight or three hun- 
dred and ninety of this Act. 55-56 V., c. 29, s. 888; 56 V., ¢c. 32, 
aE 


To entitle the aggrieved party to an order for the restitution to him 
of money found on the prisoner convicted of stealing money from the 
person, proof must be adduced identifying the money so found as the 
money which was stolen. R. v. Haverstock (1901), 5 C. C. C., 118. 

Where the accused was convicted of the theft of bank notes, but there 
was no evidence to identify the same with the bank ‘notes foumd on and 
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taken from the prisoner, at the time of arrest, and no application was. 
made immediately after the conviction for an order of compensation to 
the prosecutor for his loss, an order may be properly made ex parte for 
the restoration to the prisoner of the money so taken from him. -R.*v. 
Haverstock, sunra. : 


IMPRISONMENT. 


1051. Offences not capital how punished.—Every one 
who is convicted of any offence not punishable with death, shall 
be punished in the manmer, if any, prescribed by the staitute 
especially relating to such offence. 55-56 V., c. 29, s. 950. 


1052. When no provision.—Indictable offence.—Every 
person convicted of any indictable offence for which no punish- 
ment is specially provided, shall be liable to imprisonment for 
five years. ; 

2. Summary conviction.—Hvery one who is summarily con- 
victed of any offence for which no punishment is specially pro- 
vided, shall be liable to a penalty not exceeding fifty dollars, or 
to imprisonment, with or without hard labour, for a term not ex- 
ceeding: six months, or to both. 55-56 V., c. 29, s. 951; 56 V., c. 
De, Sek 


1053. Punishment for second offence.—Every one who is 
convicted of an indictable offence not punishable with death, com- 
mitted after a previous conviction for an indictable offence, is . 
liable to imprisonment for ten years, unless some other punish- 
ment is directed by any statute for the particular offence. 

2. Fixed by statute.—In such llatter case the offender shall 
be liable to the-punishment directed, and not to any other. 55-56 
Vig C129, B.DO2. # 


1054. Maximum term shortened.—Minimum term.—Every 
one who is liable to imprisonment for life, or for any term of 
years, or other term, may be sentenced to imprisonment for any 
shorter term: Provided that no one shall be sentenced to any 
shorter term of imprisonment than the minimum term, if any, 
prescribed for the offence of which he is convicted. 55-56 V., ¢. 
29; -s.. 953. 


Where a statute of Canada imposes a fine and also imprisonment the 
punishment is in the discretion of the Court, which is not bound to inflict 
both, but may inflict either one or the other of the two kinds of punish- 
ment by virtue of Code sec. 1028. R. v. Robidoux (1898), 2 C. C. C., 19; 
Meunier v. Loupret and Simpson (1899), 2 Q. P. R., 126. 
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_ 1055. Cumulative punishments.—When an offender fs con- 
victed of more offences than one, before the same court or per- 
son at the same sitting, or when any offender, under sentence ov 
undergoing punishment for one offence, is convicted of any other 
offence, the court or person passing sentence may, on the last con- 
viction, direct that the sentences passed upon the offender for his 
several offences shall take effect one after another. 55-56 V., c. 
29, s. 954. 


There is no presumption that sentences passed at the one time are to 
be concurrent and a prisoner convicted at the one time of two offences 
and sentenced on each to three months’ imprisonment without specifica- 
tion as to the terms being concurrent or otherwise, is not entitled to a 
discharge on habeas corpus after three months’ imprisonment. Ex parte 
Bishop, (1895); ACs Caer Atk: 


1056. Imprisonment less tthan two years. in gaol, etc.— 
Proviso.—Every one who is sentenced to imprisonment for a 
term less than two years shall, if no other place is expressly men- 
tioned, be sentenced to imprisonment in the common gaol of the 
district, county or place in which the sentence is pronounced, or 
if there is no common gaol there, then in that common gaol which 
is nearest to such locality, or in some lawful prison or place of 
confinement, other than a penitentiary, in which the sentence of 
imprisonment may be lawfully executed: Provided ‘that,— 

(a) Where other sentemce at same sittings, to pemni- 
tentiary.—When any one is sentenced to imprisonment in a peni- 
tentiary, and at the same sittings or term of the court trying him 
is sentenced for one or more other offences tc’ a term or terms of 
imprisonment less than two years each, he may be sentenced for 
such shorter terms to imprisonment in the same _ penitentiary, 
such sentences to take effect from the termination of ‘his cther 
sentence; and, 

(b) Or if term in penitentiary running.—When any one is 
sentenced for any offence who is, at the date of such sentence, 
serving a term of imprisonment in a penitentiary for another 
offence, he may be sentenced. for a term shorter than two years 
to imprisonment in the same penitentiary, such sentence to take 
effect from the termination of his existing sentence or sentences; 

(c) In Manitoba, to any common gaol.—In the province of 
Manitoba, any one sentenced to imprisonment for a term less 
than, jtiwo years may be sentenced to imprisonment in any ome of 
the common gaols in that province unless a special prison is pro- 
vided by law. 55-56 V., c. 29, s. 955; 68-64 V., c. 46, 8 3; 1 BE. 
Wi Cea, at 2: 

30 
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1057. Imprisonment with or without hard labour.—Im- 
prisonment in a common gaol, or a public prison, other than a 
penitentiary or the Central Prison for the province of Ontario, 
the Andrew Mercer Ontario Reformaitory for females or any re- 
formatory prison for females in the province of Quebec, shall be 
with or without hard labour, in the discretion of the court or per- 
son passing sentence, if the offender is convicted on indictment, or 
under the provisions of Parts XVI. or XVIII., or, in the province 
of Saskatchewan or Alberta, before a judge of a superior court, 
or in the Northwest Territories, before a stipendiary magistrate 
or in the Yukon Territory, before a judge. of the Territorial Court. 

2. Hard labour part of punishment.—In other cases such 
impriscnment may be with hard labour, if hard labour is part of 
the punishment for the offence of which such offender is convict- 
ed, and if such imprisonment is to be with hard labour, the sen- 
tence shall so direct. 55-56 V., c. 29, s. 955. 


PROVISIONS AS TO SURETIBS. 


1058. Persons convicted may be bound over to keep the 
peace.—Committal in default.—Every magistrate under Part 
XVI. and every court of criminal jurisdiction before whom any 
person is convicted of an offence and is not sentenced to death, 
shall have power, in addition to any sentence imposed upon such 
person, to require him forthwith to enter into his own recogniz- 
ances, or to give security to ‘keep the peace, and be of good be- 
haviour for any term not exceeding two years, and that such. per- 
son in default shall be imprisoned for not more than one year 
after the expiry of his imprisonment under his sentence, or until 
Such recognizances are sooner entered into or such security 
sooner given. 

2. Any such recognizance may be in form 49. 63-64 V., c. 
46, Ss. 3. 


1059. Proceedings when party remains in prison for 
two weeks.—Whenever any person who has been required to 
enter into a recognizance with sureties, to keep ‘the peace and be 
of good behaviour, or not to engage in any prize-fight has, on ac- 
count of his default therein, remained imprisoned for two weeks, 
the sheriff, gaoler or warden shall give notice, in writing, of the 
facts, to a judge of a superior court, or to a judge of the county 
court of the county or district in which such gaol or prison is 
stituate, or, in ithe cities of Montreal and Quebec, to a a) judge of 
the sessions of tthe peace for the district, or, in the Northwest 
Territories, to a stipendiary magisitrate. 
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2. Procedure when brought up.—Such judge or magistrate 
may order the discharge of such person, thereupon or at a sub- 
sequent time, upon notice to the complainant or otherwise, or may 
make such other order as, he sees fit, respecting the number of 
sureties, the sum in which they are to be bound and the length 
of time for which such person may be bound. 55-56 V., c. 29, s. 
960. 


WHIPPING. 


1060. Sentence of punishment by whipping.— Whenever 
whipping may be awarded for any offence, the court may sen- 
tence the offender to be once, twice or thrice whipped, within the 
limits of the prison, under the supervision of the medical officer 
of the prison, or if there be no such Officer, or if the medical 
officer ibe for any reason unable to be present, then, under the 
Supervision of a surgeon or physician to be named by the Minis- 
ter of Justice, in the case of prisons under the control of the 
Dominion, and in the case of other prisons by the attorney 
general of the province in which such prison is situated. 

2. Number of = strokes.—Instrument.—-The number of 
strokes shall be specified in the sentence; and the instrument to 
be used for whipping shall be a cat-o’-nine tails wnless some other 
instrument is specified in the sentence. 

3. When whipping to take place.—Whenever practicable, 
every whipping shall. take place not less than ten days before 
the expiration of any term of imprisonment to which the offender 
is sentenced for the offence. 

4. Not on female.—Wuhipping shall not be inflicted on any 
female. 63-64 V., c. 46, s. 3. 


CAPITAL PUNISHMENT. 


1061. Punishment to be the same on conviction by ver- 
dict or by confession.—Every one who is indicted as principal or 
accessory for any offence made capital by any statute, shall be 
liable to the same punishment, whether he is convicted by verdict 
or on confession, and this as well in the case of accessories as of 
principals. 55- 56 Wie 29): sé 935: 


1062. Form of sentence of death.—In all cases where an 
offender is sentenced to death, the sentence or judgment to be pro- 
nounced against him shall be that he be hanged by the neck until 
Ihe is dead. 55-56 V., c. 29, s. 986. 
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1063. Sentence of death to be reported to Secretary of 
State.—In the case of any prisoner sentenced to the punishment 
of death, the judge before whom such prisoner has been convicted 
shall forthwith make a report of the case to the Secretary of 
State, for the information of the Governor General; and the day 
to be appointed for carrying the sentence into execution shall be 
such as, in the opinion of the judge, will allow sufficient time for 
the signification of the Governor’s pleasure before such day. 

2. Judge may grant reprieve in certain ecases.—If the 
judge thinks such prisoner ought to be recommended for the ex- 
ercise of the royal mercy, or if, from the non-decision of any 
point of law reserved in the case, or from any other cause, it be- 
comes necessary to delay the execution, he, or any other judge of 
the same court, or any judge who might have held or sat in such 
court, may, from time to time, either in term or in vacation, re- 
prieve such offender for such peried or periods beyond the time 
fixed for the execution of the sentence as are necessary for any 
of the purposes aforesaid. 55-56 V., c. 29, s. 937. 


1064. Prisoner under sentence of death to be confined 
apart.—Every one who is sentenced to suffer death shall, after 
judgment, be confined in some safe place within the prison, apart 
from all other prisoners; and no person except the gaoler and his 
servants, the medical officer or surgeon of the prison and a chap- 
lain or a minister of religion, shall have access to any such con- 
vict, without permission, in writing, of the court or judge before 
whom such convict has been tried, or of the sheriff. 55-56 
VIE OAD a, ae (DS: 


1065. Place of execution.—Judgment of death to be execut- 
ed on any prisoner shall be carried into effect within the walis of 
the prison in which the offender is confined at the time of execu- 
on.) 55-56) 7V4,. ¢.. 29) Ss. 999, 


1066. Persons who shall be present at execution.—The 
sheriff charged with the execution, and the gaoler and medical 
officer or surgeon of the prison, and such other officers of the 
prison and such persons as the sheriff requires, shall be present at 
the execution. 55-56 V., c: 29 s. 940. 

1067. Persons who may be present at execution.— Any 
justice for the district, county or place to which the prison be-— 
longs, and such relatives of the prisoner or other persons as it~ 
seems to the sheriff proper to admit within the prison for the pur-_ 
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pose, and any minister of religion who desires to attend, may also 
be present at the execution. 55-56 V., c. 29, s. 941. 


1068. Certificate of death by surgeon.—As soon aS may. 
be after judgment of death has been executed on the offender, the 
medical officer or surgeon of the prison shall examine the body of 
the offender, and shall ascertain the fact of death, and shall sign 
a certificate thereof, in form 71, and deliver the same to the 
shriff. 

2. Declaration by sheriff and goaler.—The sheriff and the 
gaoler of the prison, and such justices and other persons present, 
if any, as the sheriff requires or allows, shall also sign a declara- 
tion in form 72 to the effect that judgment of death has been 
executed upon the offender. 55-56 V., c. 29, s. 942. 


1069. Deputies may act.—The duties imposed upon the 
sheriff, gaoler, medical officer or surgeon by the three sections 
last preceding, may ibe, and, in ‘his absence, shall be performed by 
his lawful deputy or assistant, or other officer or person ordinarily 
acting for him, or conjointly with him, or discharging the duties 
of any such officer. 63-64 V., c. 46, s. 3. 


1070. Inquest.—A coroner of a district, county or place to 
which the prison belongs wherein judgment of death is executed 
‘on any offender shall, within twenty-four hours after the execu- 
tion, hold an inquest on the bedy of the offender. 

2. Identity and death.—The jury at the inquest shall inquire 
into and ascertain the identity of the body, and whether judgment 
of death was duly executed on the offender. 

3. In duplicate.—The inquisition shall be in duplicate, and 
. one of the orginals shall be delivered to the sheriff.- 

4, Jurors.—No officer of the prison and no prisoner confined 
therein shall, in any case, be a juror on the inquest. 55-56 V., c. 
29, s. 944. ; 


1071. Place of burial—The body of every offender executed 
shall be buried within the walls of the prison within which judg- 
ment of death is executed on him, unless the Lieutenant Governor 
in Council orders otherwise. 55-56 V., c. 29, s. 945. 


1072. Certificate to be sent to Secretary of State and 
exhibited at prison.—HEvery certificate and declaration, and a 
duplicate of the inquest required by this Part shall in every case 
_be sent with all convenient speed by the sheriff to the Secretary of 
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State, or to such other officer as is, from time to time, appointed 
for the purpose by the Governor in Council. 

2. Copies exhibited in prison.—Printed copies of such 
several instruments shall as soon as possible, be exhibited and 
shall, for twenty-four hours at least, be kept exhibited on or near 
the principal entrance of the prison within which judgment of 
death has been executed. 55-56 V., c. 29, s. 946. 


1073. Omission not to make execution illegal.—The 
omission to comply with any provision of the preceding sections 
of this Part shall not make the execution of judgment of death 
illegal in any case in which such execution would otherwise have 
been legal. 55-56 V., c. 29, s. 947. 


1074. Forms of procedure in cther respects.—Except in 
so far as is hereby otherwise provided, judgment of death shall 
be carried into effect in the same manner as if the above provi- 
sions had not been passed. 55-56 V., c. 29, Ss. 948. 


1075. Rules and regulations as to executions.—The 
Governor in Council may, from time to time make such rules and 
regulations to be observed on the execution of judgment of death 
in every prison, as he, from time to time, deems expedient for 
the purpose, as well of guarding against any abuse in such, execu- 
tion, as of giving greater solemnity ito the same, and of making 
known without the prison walls the fact that such execution is 
taking place. 

2. Laid before Parliament.—All such rules and regulations 
shall be laid upon the tables of both Houses of Parliament with- 
in Six weeks after the making thereof, or, if Parliament is not 
then sitting, within fourteen days after the next meeting thereof. 
5Dd-b6 V., c. 29, s. 949. 


PARDON. 


1076. Any person imprisoned under statute although 
for non-payment of money.—The Crown may extend the royal 
merey to any person sentenced to imprisonment by virtue of any 
statute, although such person is imprisoned for non-payment of 
money to some other person than the Crown. 

2. Discharge under pardon with performance of con- 
ditions if any has effect of pardon under great seal.—When- 
ever the Crown is pleased to extend the royal mercy to any 
offender convicted of an indictable offence punishable with death 
or otherwise, and grants to such offender either a free or condi- 
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tional pardon, by warrant under the royal sign manual, counter- 
signed by one of the principal Secretaries of State, or by warrant 
under the hand and seal-at-arms of the Governor-General, the dis- 
charge of such offender out of custody, in case of a free pardon, 
and the performance of the condition in the case of a conditional 
pardon, shall, as to the offence of which he has been convicted, 
Pe the same effect as a pardon of such offender under the great 
seal. 

do. No effect on punishment for subsequent offence.— 
No free pardon, nor any discharge in consequence thereof, nor 
any conditional pardon, nor the performance of the condition 
thereof, in any of the cases aforesaid, shall prevent or mitigate the 
punishment to which the offender might otherwise be lawfully 
sentenced on a subsequent conviction for any offence other than 
that for which the pardon was granted. 55-56 V., c. 29, s. 966. 


See Attorney General for Canada v. Attorney General of Ontario (1892), 
MmOnte App... ol .35 


1077. Commutation cf sentence.—The Crown may com- 
mute the sentence of death passed upon any person convicted of 
a capital offence to imprisonment in the penitentiary for life, or 
for any term of years not less than two years, or to imprison- 
ment in any gaol or other place of confinement for any period 
less than two years, with or without hard labour. 

2. Instrument under hand and seal of Governor, or 
letter, ete., from Secretary of State sufficient for commuta- 
tion.—An instrument under the hand and seal-at-arms of the 
Governor General, declaring such commutation of sentence, or a 
letter or other instrument under the hand of the Secretary of 
State or of the Under Secretary of State, shall ‘be sufficient author- 
ity to any judge or justice, having jurisdiction in such case, or 
to any sheriff or officer to whom such letter or instrument is ad- 
dressed, to give effect to such commutation, and to do all such 
things and to make such orders, and to give such directions, as 
_ are requisite for the change of custody of such convict, and for 
his conduct to and delivery at such gaol or place of confinement 
or penitentiary, and his detention therein, according to the terms 
on which his sentence has been commuted. 55-56 V.. c. 29, s. 967. 


See Attorney General for Canada v. Attorney General of Ontario (1892), 
1OWOnte, App.,. sit, 2o.94, C. oR. 458. 


1078. Undergoing sentence equivalent to a pardon.— 
When any offender has been convicted of an offence not punish- 
able with aeath, and has endured the punishment adjudged, or has 
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been convicted of an offence punishable with death and the sen- 
tence of death has been commuted, and the offender has endured the 
punishment to which his sentence was commuted, the punishment 
so endured shall, as to the offence whereof the offender was so 
convicted, have the like effect and consequences aS a pardon wunaer 
the great seal. 

2. No effect on punishment for subsequent offence.— 
Nothing in this section contained, nor the enduring of such punish- 
ment, shall prevent or mitigate any punishment to which the of- 
fender might otherwise be lawfully sentenced on a subsequent 
conviction for any other offence. 55-56 V., c. 29, s. 968. 


1079. Release from all further proceedings for same 
effence.—When any person convicted of any offence has paid 
the sum adjudged to be paid, together with costs, if any, under 
such conviction, or has received a remission thereof from the 
Crown, or has suffered the imprisonment awarded for non-pay- 
ment thereof; or the imprisonment awarded in the first instance, 
or has been discharged from ‘his conviction by the justice in any 
case in which such justice may discharge such person, he shall 
be released from all further or other criminal proceedings for the 
same cause. 55-56 V. c. 29, s. 969. a 


1080. Koyal prerogative.—Nothing in this Part shall in any 
manner limit or affect His Majesty’s royal prerogative of mercy. 
55-b6 V. ¢. 29, 8. 970. 


SUSPENDED SENTENCE. 


1081. Suspension of sentence by court when imprison- 
ment not more than two years.—In any case in which a person 
is convicted before any court of any offence punishable with not 
more than two years’ imprisonment, and no previous conviction 
is proved against him, if it appears to the court before which he 
is so convicted, that, regard being had to the age, character, and 
antecedents of the offender, to the trivial nature of the offence, 

and to any extenuating circumstances under which the offence 
was committed, it is expedient that the offender be released on 
probation of good conduct, the court may, instead of sentencing 
him at once to any punishment, direct that he be released on his 
entering into a recognizance, with or without sureties, and dur- 
ing such period as the court directs, to appear and receive judg- 
ment when called upon, and in the meantime to keep the peace 
and be of good behaviour. 
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2. When more than two years.—Where the offence is punish- 
able with more than two years’ imprisonment the court shall 
bave the same power as aforesaid with the concurrence of the 
counsel acting for the Crown in the prosecution of the offender. 

3. Special directions in such cases.—The court may, if it 
thinks fit, direct that the offender shall pay the costs of the 
prosecution, or some portion of the same, within such period and 
by such instalments as the court directs. 63-64 V., c. 46, 8. 3. 


Upon a summary trial the magistrate is a ‘‘court’’ within the meaning 
of Code secs. 1081 and 1026. 

If no previous conviction is proved against the accused upon a sum- 
mary trial for an indictable offence, and the magistrate’s power to award 
imprisonment is limited to a term of less than two years, such magis- 
trate may upon conviction release the accuséd upon suspended sentence. 
Re kv MeLellans (1905); 10). Ce Cx yt 

Where the person convicted upon a summary trial is released upon sus- 
pended sentence and is directed to pay the informant’s costs, such costs 
are payable forthwith unless otherwise ordered. - The power under Code 
sec. 1081 to award such costs to be paid ‘‘within such period and by such 
instalments as the court directs’ does not make it necessary to divide the 
costs into instalments. R. v. McLellan, supra. 


1082. Conditions of release.—The court, before directing 
the release of an offender under the last preceding section, shall 
be satisfied that the offender or his surety has a fixed place of 
abode or regular occupation in the county or place for which the 
court acts, or in which the offender is likely to live during the 
period named for the observance of the conditions. 55-56 V., ¢. 
Lop Sadia. 


1083. Warrant when recognizance not observed.—lIf a 
court having power to deal with such offender in respect of his 
original offence or any justice is satisfied by information on 
oath that the offender has failed to observe any of the conditions 
of his recognizance, such court or justice may issue a warrant for 
his apprehension, 

2. On arrest, remand for judgment.—An offeuder, when 
apprehended on any such warrant, shall, if not brought forth- 
with before the court having power to sentence him, ‘be brought 
before the justice issuing such warrant or before some other justice 
.in and for the same territorial division, and such justice shall 
either remand him by warrant until the time at which he was 
required by his recognizance to appear for judgment, or until the 
sitting of a court having power to deal with his original offence, 
or admit ‘him to bail, with a sufficient surety, conditioned on his 
appearing for judgment. 

3. Committal—To be brought before court.—The offender 


AT4 


‘hen so remanded may be committed to a prison, either for the 
county or place in or for which the justice remanding him acts, 
or for the county or place where he is bound to appear for judg- 
ment; and the warrant of remand shall order that he be brought 
before the court before which he was bound to appear for judg- 


ment, or to answer as to his conduct since his release. 55-56 V., 
C,,: 29, °8.9 978. 


Where a convicted person, instead .of being sentenced is discharged 
from custody upon entering into a recognizance with sureties to appear 
and receive judgment when called on, it is only on motion of the Crown 


that the recognizance can be estreated, or judgment moved against him. 
R. v.. Young (1901), 4 C. ©. C., 580. 


Where after a summary trial the accused is convicted but is released 
on suspended sentence and a recognizance is taken binding the accused to 
keep the peace and be of good behaviour, the magistrate has no jurisdic- 
tion to impose sentence without an information under oath charging a 
breach of the recognizance. R. v. Siteman-(1902), 6 C. C. C., 224 

Where such release on suspended sentence was in respect of a convic- 
tion for keeping a disorderly house, the fact that the accused had again 
been brought before the same magistrate on a similar charge which, how- 
ever, was not substantiated, does not give the magistrate jurisdiction to im- 


pose the sentence which had been suspended in respect of the first charge. 
R. v. Siteman, supra. ; 


REMITTING PENALTIES. 


1084. Governor in Council may remit.—The Governor in 
Council may at any time remit,in whole or in part, any pecunlary 
penalty, fine or forfeiture imposed by any Act of the Parliament 
of Canada, whether such penalty, fine or forfeiture is payable to 
His Majesty or to some other person, or in part to His Majesty 
and in part to some other person, and whether it is recoverable 
on indictment, information or summary conviction, or by action 
or otherwise. 2° H. 'VII., -¢. 26, 3,. 1. 


1085. Terms of remission.—Costs.—Such remission May, 
in the discretion of the Governor in Council, be on terms as to 
the payment of costs or otherwise: Provided that where proceed- 
ines have been instituted by private persons costs already in- 
curred shall not be remitted. 2 E. VII. c. 26, s. 2. 


a —— 
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PARTY exh 
RENDER BY SURETIES AND RECOGNIZANCES. | 
INTERPRETA LION. 


1086. Definition.—Cognizor.—In the section of this Part 
relating exclusiveiy to ithe province of Quebec, unless the con- 
tect oitherwise requires, ‘cognizor’ includes any number of 
cognizors in the recognizance whether as principals or sureties. 
69-56 Vi, oc. 29, s.-926 


DIVISION OF PART. 


1087. Certain sections apply only to Quebec, and others 
not to Quebec.—Sections ten hundred and eighty-eight to eleven 
hundred and one inclusive are general in their application. 
Sections eleven hundred and two to eleven hundred and twelve in- 
clusive do not apply to the province of Quebec. Sections eleven 
hundred and thirteen to eleven hundred and nineteen inclusive 
apply to the province of Quebec only. 55-56 V., c. 29, s. 926. 


GENERAL. 


1088. Render of accused by surety.Any surety for any 

person charged with any indictable offence may, upon affidavit 
showing the grounds therefor, with a certified copy of the re- 
cognizance, obtain from a judge of a superior court or from a 
judge of a county court having criminal jurisdiction, or in the 
province of Quebec from a district magistrate, an order in writ- 
ing under his hand, tte render such person to the common gaol 
of the county where the offence is to be tried. 
: 2. Arrest by sureties—The sureties, under such order, may 
arrest such person and deliver him, with the order, to the gaoler 
named therein, who shall receive and imprison him in the said 
gaol, and shall be charged with the keeping of such person until 
he is discharged by due course of law. 55-56 V., c. 29, s. 910. 


A judge’s order under this section, authorizing the sureties to render 
the accused to jail, is not equivalent to a warrant of commitment to jail 
for trial for the purposes of the Speedy Trials Clauses. R. v. Gibson (1896) 
oC... C;..C.,, 451. 


1089. Bail after render.—Order.—The person rendered 
may apply to ajudgeof a superior court, or in cases in which a 
judge of a county court may admit to bail, to a judge of a county 
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court, to be again admitted to bail who may on examination allow 
or refuse the same, and make such order as to the number of the 
sureties and the amount of recognizance as he deems meet. 

Like conditions.—Such order shall ‘be dealt with in the 
Same manner as the first order for bail, and so on as often ag the 
caSe requires. 55-56 V., ¢c. 29, s. 911. 


1080. Discharge of recognizance.—On due proof of such 
render, and certificate of the sheriff, proved by the affidavit of a 
subscribing witness, that such person has been so rendered, a 
judge of a superior or county court, as the case may ibe, snall 
order an entry of such render to be made on the recognizance by 
the officer in charge thereof, which shall vacate the recognizance, 


and may be pleaded or alleged in discharge thereof. 55-56 V., c. 
29, s. 912: 


1091. Render of accused in court by sureties—The 
sureties may bring. the person charged as aforesaid into the 
court at which he is bound to appear, during the sitting thereof, 
and then, by leave of the court, render him in discharge of such 
recognizance at any time before trial, and such person shall be 
committed to gaol, there to remain until discharged by due 
course of law; but such court may admit such person to bail for 
his appearance at any time it deems meet. 55-56 V., c. 29, s. 913. 


1092. Sureties responsible for his appearance.—The ar- 
raignment or conviction of any person charged and bound as 
aforesaid, shall not discharge the recognizance, but the same 
shall be effectual for his appearance for trial or sentence, as the 
case may be. 


2. Committal or new sureties.—The court may neverthe- 
less commit such person to gaol upon his arraignment or triail, or 
may require new or additional sureties for his appearance for 
trial or sentence, as the case may be, notwithstanding such re- 
cognizance. 

9 Effect.—Such commitment shall be a discharge of the 
sureties. 55-56 V., c. 29, Ss. 914. 


Where on a trial upon an indictment a verdict of guilty was return- 
ed, but a reserved case was granted upon a question of law and the ac- 
cused admitted to bail, the condition of the recognizance taken being that 
the accused would appear at the next sittings of the Court “‘to receive 
sentence,’? the condition of the recognizance is not broken if the accused 
fails to appear after judgment is given on the reserved case quashing the 
conviction and ordering a new trial. The conviction having been set aside, 
the accused was entitled to presume that he would not be called for sen- 
tence, and the sureties were not bound for his appearance for any other 
purpose than to receive sentence. R. v. Hamilton (1899), 3 C. Cry Cras 
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_ 1093. Right of surety to render not affected.—Nothing 
in the foregoing provisions shall limit or restrict any right which 
@ Surety now has of taking and rendering to custody any person 


charged with any such offence, and for whom he is such surety 
55-56 V., c.. 29, s. 915. 


1094. Officer to prepare list of persons under recogniz-_ 
ance making default.—If any person bound by recognizance 
for his appearance to prosecute or give evidence on the trial of 
any indictable offence, or to answer for any common assault, or 
to articles of the peace, or for whose appearance any other per- 
son has ‘become so bound, makes. default, the officer of the court 
by whom estreats are made out,:shall prepare a list in writing, 
specifying the name of every person so making default, and the 
nature of the offence in respect of which such person, or his 
Surety, was so bound, together with the residence, trade, profes- 
sion or calling of every such person and surety. 

2. Details in list.—Such officer shall, in such list, distinguish 
the principals from the sureties, and shall state the cause, if 
known, why each such person did not appear, and whether, by 
reason of the non-appearance of such person, the ends of justice 
have been defeated or delayed. 55-56 V., c. 29, s. 917. 


1095. Preceedings on forfeited recognizance.—EHvery 
such officer shall, before any such recognizance is estreated, lay 
such list before the judge or one of the judges who presided at 
the court, or if such court was not presided over by a judge, be- 
fore two justices who attended at such court, and such judge or 
justices shall examine such list, and make such order touching the 
estreating or putting in process any such recognizance as ap- 
pears just, subject, in the province of Quebec, to the provisions 
hereinafter contained. 

2. No estreat without order.—No officer of any such court 
shall estreat or put in process any such recognizance without the 
written order of the- judge or justices before whom respectively 
such list has been laid. 55-56 V., ¢. 29, s. 918. 


See Re Cohen’s Bail (1896), 32 C. L. J., 412; Re Talbot’s Bail (1892), 23 
Oe AG. 


1096. Proceedings for enforcing recognizance om cer- 
tiorari.—The like proceedings may be had for enforcing the 
condition ot a recognizance taken under section eleven hundred 
and twenty-six as might be had for enforcing the condition of a 
recognizance taken under the Act of the Parliament of the United 
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Kingdom, passed in the fifth year of the reign of His Majesty 
oe ees the Second, and chaptered nineteen. 55-56 V., c. 
, S. 893. 


_ 1097. Justices to certify default.—Whenever a person 
gives security by or is discharged upon recognizance and does 
not afterwards appear at the time and place mentioned in the re- 
cognizance, or whenever the conditions cr any of them in any re- 
cognizance entered into by an applicant to whom a case stated by 
a justice under this Act has been delivered, have not been com- 
plied with, the justice who took the recognizance, or any justice 
who is then present, having certified upon the back of the re- 
cognizance the non-appearance of the person or the non-com- 
pliance with the condition, as the case may be, may transmit such 
recognizance to the proper officer in the province appointed by 
law to receive the same, to be proceeded upon in like manner as 
other recognizances. 

2. Evidenece.—Such certificate shall be prima facie evidence 
of such non-appearance or non-compliance. 

3. Form.—Such certificate shall be in form 73. 55-56 V., ec. 
29, ss. 805, 878 and 900; 58-59 V., c. 40, s. 3; 63-64 V., c. 46, s. 3. 


1088. Clerk of the peace the proper officer in Ontario.— 
The proper officer to whom the recognizance and certificate of de- 
fault are to be transmitted in the province of Ontario, shall be the 
clerk of the peace of the county for which such justice is acting. 

2. The court to order estreat.—The court of general ses- 
sions of the peace for such county shall, at its then next sitting, 
order all such recognizances to be forfeited and estreated, and the 
same shall be enforced and collected in the same manner and 
subject to the same conditions as any fines, forfeitures or amerce- 
ments imposed by or forfeited before such court. 58-59 V., c. 40, 
s. 3; 63-64 V., c. 46, s. 3. 


1099. Officer in British Columbia.—In the province of 
British Columbia, such proper officer shall be the clerk of the 
county court having jurisdiction at the place where such recogniz- 
ance is taken, and such recognizance shall be enforced and col- 
lected in the same manner and subject to the same conditions as 
any fines, iorfeitures or amercements imposed by or forfeited be- 
fore such county court. 

2. Xn the other provinces.—In the other provinces of Can- 
ada such proper officer shall be the officer to whom like re- 
cognizances have been heretofore accustomed to be transmitted 
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under the law heretofore in force; and such recognizances 
Shall be enforced and collected in the same manner as like re- 
cosnizances have heretofore been enforced and collected, 58-59 
Nis C.-40, 9.9351 63-64 V., C46, s. 3. 


1100. Manner of estreat.—All recognizances taken or en- 
tered into under any provision of this Act which are forfeited 
or in respect to which the conditions of such recognizances, or 
any of them, have not been complied with, shall be liable to be 
estreated in the same manner as any forfeited recognizance to ap- 
pear is ‘by law liable to be estreated by the court before which the 
principal party thereto was bound to appear. 55-56 V., c. 29, ss. 
598 and 900. 


1101. Proceeds paid to Finance Minister.—The _ sheriff 
or other ofticer shall, without delay, pay over all moneys collected 
under the provisions of this Part by him, to the Minister of Fin- 
ance, or other authority or person entitled to receive the same. 
Bo-n0. Vi. Ceo, S925. 


PROVISIONS NOT APPLICABLE TO THE PROVINCE 
OF QUEBEC. 


1102. Entry cf fines, amercements and recognizances 
on a roil.—Unless otherwise provided, all fines, issues, amerce- 
ments and forfeited recognizances, the disposal of which is 
within the legislative authority of the Parliament of Canada, set, 
imposed, lost or forfeited before any court of criminal jurisdic- 
tion shall, within twenty-one days after the adjournment of such 
court be fairsy entered and extracted on a roll by the clerk of the 
court, or in case of his death or absence, by any other person, 
under the direction of the judge who presided at such court, 
which roll shall be made in duplicate and signed by the clerk of 
the court, or in case of his death or absence, by such judge. 55- 
Dee VC. 228.916: 


Where a convicted person, instead of being sentenced is discharged 
from custody upon entering into a recognizance with sureties to appear 
and receive judgment when called on, it is only on motion of the Crown 
that the recognizance can be estreated, or judgment moved against him. 
Re ev. young (901), 4 C.-C. C., 580. < 


1103. Affidavit.—Tie clerk of the court shall, at the foot 
of each rol: made out as herein directed, make and take an affi- 
davit in the following form, that is to Say: 
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_ Form.—'l, A. B. (describing his office), make oath that this 
roll is truly and carefully made up and examined, and that all _ 
fines, issues, amercements, recognizances and forfeitures which 
were set, lost, imposed or forfeited, at or by the court therein 
mentioned, and which, in right and due course of law, ought to 
be levied and paid, are, to the best of my knowledge and under- 
standing, inserted in the said roll; and that in the said roll are 
also contained and expressed all such fines as have been paid to 
or received by me, either in court or ctherwise, without any wil- 
ful discharge, omission, misnomer or defect whatsoever. So help 
me God.’ 

2. Gath.—Any justice for the county is hereby authorized to 
administer such oath. 55-56 V., c. 29, s. 916. 


1104. Filing of rolis in certain courts.—If such court is 
a superior court having criminal jurisdiction, one of such rolls 
shall be filed with the clerk, prothonotary, registrar or other 
proper officer,— 

(a) in the province of Ontario, of the High Court of Justice; 

(b) in the provinces of Nova Scotia. New Brunswick and 
British Columbia, of the Supreme Court of the province; 

(c) in the province of Prince Edward Island, of the Supreme 
Court of Judicature of that province; 

(d) in the province of Manitoba, of the Court of King’s 
Bench of that province; 

(e) in the province of Saskatchewan or Alberta, of the Su- 
preme Court of the Northwest Territories pending the abolition of 
that court by the legislature of the province, and thereafter, of 
such court in either of the said provinces as may in respect of 
that province be substituted by the legislature thereof for the 
Supreme Court of the Northwest Territories; and, 

(f) in the Yukon Territory, of the Territorial Court; 
on or before the first day of the term next succeeding the court 
by or before which such fines or forfeitures were imposed or for- 
feited. 55-56 V., c. 29, s. 916; 638-64 V., c. 46, s. 3. 


1105. Filing of rolls in sessions.—If such court is a court 
of general sessions of the peace, or a county court, one of such 
rolls shall remain deposited in the office of the clerk of such 
court. 

2. Writ of ‘“fieri facias’” and ‘‘capias’ issued.—The other 
of such rolls aforesaid shall, as soon as the same is prepared, be 
sent by the clerk of the court making the same, or in case of his 
death or absence, by such judge as aforesaid, with a writ of fiert 
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facias and capias, according to form 74, to the sheriff of the 
ae in and for which such court was holden. 55-56 asta ety 
Ss 


1106. Levy under writ.—Such writ shall be authority to the 
sheriff for proceeding to the immediate levying and recovering of 
such fines, issues, amercements and forfeited recognizance, on 
the goods and chattels, lands and tenements of the several per- 
sons named therein, or for taking into custody the bodies of such 
persons respectively, in case sufficient goods and chattels, lands or 
le cannot be found, whereof the sums required can be 
made. 

2. Committal to gaol.—Every person so taken shall be lodg- 
ed in the common gaol of the county, until satisfaction is made 
or until the court into which such writ is returnable, upon cause 
shown by the party, as hereinafter mentioned, makes an order 


in the case and until such order has been fully complied with. 
DO700-V.).C.. 29,8. 916. 


1107. Sale of lands by sheriff.—If upon any writ issued 
under section eleven hundred and five, the sheriff takes lands or 
tenements in execution, he shall advertise the same in like man- 
ner as he is required to do before the sale of lands in execution in 
other cases; and no sale shall take place in less than twelve 
months from the time the writ comes to the hands of the sheriff. 
55-56 V., c. 29 s. 920. 


1108. Court may forbear to order estreat.—Except in the 
case of persons bound by recognizance for their appearance, or 
for whose appearance any other person has become bound to pro- 
secute or give evidence on the trial of any indictable offence, or to 
answer for any common assault, or to articles of the peace, in 
every case of default whereby a recognizance becomes forfeited, 
if the cause of absence is made known to the court in which the 
person was bound to appear, the court, on consideration of such 
cause, and considering also, whether, by the non-appearance of 
such person the ends of justice have been defeated or delayed, may 
forbear to order ihe recognizance to be estreated. 

2. Order that sum forfeited be not levied.—With respect 
to all recognizances estreated, if it appears to the satisfaction of 
the judge who presided at such court that the absence of any 
person for whose appearance any recognizance was entered into, 
was owing to circumstances which rendered such absence justifi- 
able, such judge may make an order directing that the sum for- 
feited upon such estreatied recognizance shall not be levied. 

BA! 
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3. Minute by the judge to that effect.—The clerk of the 
court shall, for such purpose, before sending to the sheriff any 
roll, with a writ of fieri facias and capias, as directed by section 
eleven hundred and five, submit the same to the judge who pre- 
sided at the court, and such judge may make a minute on the said 
roll and writ of any such forfeited recognizances and fines as he 
thinks fit to direct not to be levied. 

4. Sheriff shall observe minute.—The sheriff shall observe 
the direction in such minute written upon such roll and writ, 
or endorsed thereon, and shall forbear accordingly to levy any 


such forfeited recogizance or fine so directed not to be levied. 
55-56 'V., c. 29, s. 919. 


1109. Discharge from custody on giving security. Writ 
of “fieri facias’ and “capias” on non-appearance.—lIf any per- 
son on whose goods and chattels a sheriff, bailiff or other officer is 
authorized to levy any such forfeited recognizance, gives security 
to the said sheriff or other officer for his appearance at the return 
day mentioned in the writ, in the court into which such writ is 
returnable, then and there to abide the decision of such court, and 
also to pay such forfeited recognizance, or sum of money to be 
paid in lieu or satisfaction thereof, together with all such ex- 
penses as are adjudged and ordered by the court, such sheriff or 
officer shall discharge such person out of custody, and if such 
person does not appear in pursance of his undertaking, the court 
may forthwith issue a writ of fieri facias and capias against such 
person and the surety or sureties of the person so bound as afore- 
Ssdid. 55-56 V., c. 29, s. 921. 


1110. Discharge of forfeited recognizance.—The court, 
into which any writ of fieri facias and capias issued under the 
provisions of this Part is returnable, may inquire into the cir- 
cumstances of the case, and may in its discretion, order the dis- 
charge of the whole of the forfeited recognizance, or.sum of 
money paid or to be paid in lieu or satisfaction thereof, and make 
such order thereon as to such court appears just; and such order 
shiall accordingly ‘be a discharge to the sheriff, or to the party, 
according to the circumstances of the case. 55-56 V.,; c. 29, s. 922. 


An order made under Cr. Code sec. 1110 for the discharge of a forfeited 
recognizance is a civil and not a criminal proceeding. ‘The discretionary 
order for the discharge of a forfeited recognizance authorized by this sec- 
tion to be made by the Court into which any writ of fieri facias and capias 
issued under part XXI of the Code is returnable, must be made by the 


Court en banc, and not by a single judge. Re McArthur’s Bail (1897), 3 
Cy. Cr G:; -195: 
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1111. Return of writ by sheriff.—The sheriff, to whom any 
writ is directed under this Part, shall return the same on the 
day on which the same is made returnable, and shall state, on 
the back of the roll attached to such writ, what has ‘been done 
in the execution thereof; and such return shall be filed in the 
court into which such return is made. d0rob..V., C..29) 8.4923. 


1112. Roll and return to Minister of Finance.--A copy 
of such roll and return, certified by the clerk of the court 
into which such return is made, shall be forthwith transmitted 
to the Minister of Finance, with a minute thereon of any of the 
sums therein mentioned, which have been remitted by order of 
the court, in whole cr in part, or directed to be forborne, under 


authority of section eleven hundred and eight. 55-56 V., ¢. 
29, Ss. 924. 


PROVISIONS APPLICABLE ONLY TO THE PROVINCE 
OF QUEBEC. 


1113. Estreat on default.—Minute made when recogniz- 
ance oral.—Whenever default is made in the condition of any 
recognizance lawfully entered into or taken in any criminal case 
preceeding or matter, in the province of Quebec, within the legis- 
lative authority of the Parliament of Canada, so that the penal 
sum therein mentioned beccmes forfeited and due to the Crown, 
such recognizance shall thereupon be estreated or withdrawn from 
any record or proceeding in. which it ithen is, or, where the re- 
cognizance has been entered into orally in open court, a certificate 
or minute of such recognizance under the seal of the court, shall 
be made from the records of such court. 55-56 V., c. 29, s. 926. 


It is not essential to the validity of a shee so © res it should be 
signed by the cognizor. iR. v. Corbett (1894), Rei woe, a Cueabas 


1114. Transmission of recognizance, etc., to Superior 
Court.—Certificate evidence of forfeiture.—Such recogniz- 
ance, certificate or minute, as the case may be, shall be transmit- 
ted by the court, recorder, justice, magistrate or other functionary 
before whom the cognizor, or the principal cognizor, where there 
is a surety or sureties, was bound to appear, or to do that by his 
default to do which the condition of the recognizance is broken, 
to the Superior Court in the district in which the place where 
such default was made is included for civil purposes, with the 
certificate of the court, recorder, justice, magistrate or other func- 
tionary as aforesaid, of the breach of the condition of such re- 
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cognizance, of which, and of the forfeiture tio the Crown of the 
penal sum therein mentioned, such certificate shall be conclusive 
evidence. 55-56 V., c. 29, s. 926. 


: 1115. Judgment to be entered.—Execution to issue.— 
The date of the receipt of such recognizance or minute and cer- 
tificate by the prothonotary of the said court shall be endorsed 
thereon by him, and he shall enter judgment in favour of the 
Crown against tne cognizor for the penal sum mentioned in such 
recognizance, and execution may issue therefor after the same 
delay as in other cases, which shall be reckoned from the time 
the judgment is entered by the prothonotary of the said court. 
55456. Vi G29, 5.926. 


_. 1116. Execution on fiat.—Costs—Such execution shall 
issue upon fiat or proecipe of the Attorney General, or of any 
person thereunto authorized in writing by him; and the Crown 
shall be entitled to the costs of execution and to costs on all pro- 
ceedings in the case subsequent to execution, and. tio such costs, 
in the discretion of the court, for the entry of the judgment, as 
are fixed by any tariff. 

2. Imprisonment.—The cognizor shall be liable to coercive 
imprisonment for the payment of the judgment and costs. 55-56 
Wivic. 29; 6.9926". 5 7-08 Ve. 5T, Sat 


1117. Insufficient goods or lands.—Arrest of cognizor.— 
When sufficient goods and chattels, lands or tenements cannot 
be found to satisfy the judgment against a cognizor and the same 
is certified in the return to the writ of execution or appears by 
the report of distribution, a warrant of commitment addressed to 
the sheriff of the district may issue upon the fiat or proecipe of the 
Attorney General, or of any person thereunto authorized in writ- 
ing by him, and such warrant shall be authority to the sheriff 
“to take into custody the body of the cognizor so in default and to 
lodge him in the common gaol of the district until satisfaction is 
made, or until the court which issued such warrant, upon cause 
shown as hereinafter mentioned, makes an order in the case and 
such order has been fully complied with. 

2. Return of warrant.—Such warrant shall be returned by 
the sheriff on the day on which it is made returnable and the 
sheriff shall state in his return what has been done in execution 
therec?. 

3. Discharge cf cognizor.—Order may be made. —On peti- 
tion of the cognizor, of which notice shall be given to the clerk 
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of the Crown of the district, the court may inquire into the cir- 
cumstances of the case and may in its discretion order the dis- 
charge of the amount for which he is liable or make such order 
with respect thereto and to his imprisonment as may appear just, 
= aes order shall be carried out by the sheriff. 57-58 V., c. 
it |. 


Where there are several cognizors the goods and lands of all of them 
must be proceeded against before enforcing the default by personal arrest 
OUSLY eOle tlOms Mu eaLvicg Orrin (S95)s aby aden Qs..92 Sere S76: 


1118. Process on recognizance.—When a person has been. 
arrested in any district for an offence committed within the limits 
of the province of Quebec, and a justice has taken recognizances 
from the witnesses heard before him or another justice, for their 
appearance at the next session or term of the court of competent 
criminal jurisdiction, before which such persun is to undergo 
his trial there to testify and give evidence on such trial and such 
recognizanees have been: transmitted to the office of the clerk of 
such court, the said court may proceed on the said recognizances 
in the same manner as if they had been taken in the district in 
which such court is held. 55-56 V., c. 29, s. 926. 


1119. Recevery by action Whenever any sum forfeited 
by the non-performance of the conditions of a recognizance can-' 
not for any reason be recovered in the manner provided in the 
last four preceding sections, the same shall be recoverable, with 
costs, by action in any court having jurisdiction in civil cases to 
the amount, at the suit of the Attorney General of Canada or of 
Quebec, or other person or officer authorized to sue for the 
Crown; anda in any such action it shall be held that the person 
suing for the Crown is duly empowered so to do, and that the 
conditions of the recognizance were not performed, and that the 
sam therein mentioned is, therefore, due to the Crown, unless the 
defendant proves the contrary. 

2. Imprisenment.—The cognizor for the recovery of the 
judement in any such action shall be liable to coercive imprison- 
ment in the same manner as a surety is in the case of judicial 
suretyship in civil matters. 55-56 V. c. 29, s. 926: 57-58, V., c. 57, 
1. 
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PART XXIT. 
EXTRAORDINARY REMEDIES. 


1120. Detention of person accused on inquiry as_ to 
legality of imprisonment.—Whenever any person in custody 
charged with an indictable offence has taken proceedings before 
a judge or criminal court having jurisdicticn in the premises by 
way of cetiorari, habeas corpus or otherwise, to have the legality 
of his imprisonment inquired into, such judge or court may, with 
or withou. determining the question, make an order for the 
further detention of the person accused, and direct the judge or 
justice, under whose warrant he is in custody, to take any pro- 
ceedings, hear such evidence, or do such further act as in the - 
opinion of the court or judge may best further the ends of justice. 
55-56° V:,. c: 29; s. 752; 


Where sentence has been passed by a court having general jurisdiction 
in the case, and the prisoner is detained in custody thereunder, the au- 
thority of the Court to pass the sentence need not be set out by the jailer 
upon the return to a writ of habeas corpus. And even if the return does 
not specify such facts as show that the offence was of such a nature as 
to give the court in question jurisdiction to impose the punishment to 
which the accused person has been gentenced, the latter cannot be dis- 
charged upon habeas corpus. R. v. Burke (1898), 1 C. C. C., 539; Re 
Sproule; 12.8: C. R., 140: Re Ferguson (1891), 24-N. S: R., 106. 

The failure to arraign a prisoner for trial at the sittings of the Court 
at which he should have been tried does not entitle him to a discharge on 
habeas corpus: R. v. Wright (1896), 2.C. C. -C.,.88. 

Where the warrant of arrest embodied in the return to a habeas corpus, 
on its face shows jurisdiction in the magistrate, affidavits are not admis- 
sible to controvert such fact if the offence charged be a criminal one. R. 
v> Deiries (1894); 1 °C. €. C., 207. 

A court of one province has no jurisdiction to direct an enquiry before 
a justice or a judge in another province and the hearing of further evid- 
ence to controvert the allegation of jurisdiction. This section is to be ap- 
plied only to cases where the habeas corpus issues in the same province 
in which the commitment is made. R. v. Defries, supra. 

Where the evidence as to the comm/‘ssion of the alleged offence is con- 
flicting, and the term of imprisonment imposed by the conviction is in ex- 
cess of that authorized by law, the judge before whom the case is brought 
on habeas corpus should not exercise the powers conferred by Cr. Code 
sec. 1120, of making an order for the further detention of the accused. 
Ry» v. Randolph (4900), 4 C. ©. C., 165, 

Where the conviction itself was lodged with the gaoler as his author- 
ity for the detention in lieu of a warrant of commitment, the judge before 
whom the prisoner is brought upon habeas corpus may properly order the 
further detention of the prisoner for a limited time until a warrant in due 
form can be obtained from the magistrate. R. v. Morgan (1901), 5 C. C. 
Ciaw6os 


1121. Conviction affirmed cn appeal, or warrant not 
to be held invalid when.—No conviction or order made on 
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summary conviction which has been affirmed, or affirmed and 
amended, in appeal, shall be quashed for want of form, or be 
removed by certiorari into any superior court, and no warrant 
or commitment shall be held void by reason of any defect there- 
in, provided it is therein alleged that the defendant has been con- 
victed, and there is a good and valid conviction to sustain the 
same. 55-56 V., c. 29, s. 886. 


Although there may in fact have been a summary hearing and sum- 
mary conviction thereon, if the warrant of commitment returned as the 
cause of detention is bad on its face in not alleging that the defendant has 
been convicted, a formal conviction cannot be received to remedy the de- 
fect as Code sec. 1121 applies only to cases in which the warrant alleges 
ae conviction. sit. vi. ualonde (895), 79 Cra. 6 CO. e501: 

See Keohan v. Cook (1887), 1 N. W. T. Rep., 125; Ex parte Curtis (1877), 
L. R., 3 Q. B. D., 18; In re Meyers and Wonnacott (1864), 23 U. Cc. Q. ‘By 
611; R. v. Kennedy (1894), 10 Man. L. R., 338; Champagne v. Simard (1895), 
R. J. Q., 78. C., 40; Ex parte Kavanagh (1896), 2 C. ©. C., 2 


1122. “Certiorari’” not to lie when appeal is taken.—No 
writ of certiorari shall be allowed to remove any conviction or 
order had or made before any justice if the defendant has appeal- 
ed from such conviction or order to any court to which an ap- 
peal from such conviction or order is authorized by law, or shall 
be allowed to remove any conviction or order made upon such 
appeal. 55-56 V., c. 29, s. 887. 


Where a statute makes no provision for an appeal from a summary 
conviction, the discretion of the Court as to granting a certiorari should 
be exercised by refusing the latter unless special circumstances are shewn 
thererors) daxeparte sRoss, (S95)F TEC CIece 2158. 

But it was held in the leading Hnglish case that the right of certiorari 
was not taken away even after an appeal taken by the applicant and de- 
cision obtained thereon, although the statute authorizing an appesl to the 
sessions empowered the sessions to ‘‘hear and finally determine’”’ the 
matttr. As was stated by Lord Kenyon, a certiorari, being a beneficial 
writ for the subject, could not be taken away without express words. 
Rev, Jukes: @S800); ($0, IRs.042. ; ; 

A provision taking away the certiorari does not apply where there was 
an absence of jurisdiction. Ex parte Bradlaugh (1878), 3 Q. B. D., 511. 

But although the writ is allowed to issue, the order removed will not 
be quashed in such a case except upgn the ground either of a manifest 
defect of jurisdiction or a manifest fraud in procuring it. Colonial Bank 
Vv. Willan, (1874), i. iR., 6 P.. C, 417. ! te 10 

A certiorari was granted in a case in which the convicting justice had 
no jurisdiction over the subject matter, although there was a remedy by 
review. Ex parte Levesque (1893), 32 N. B. R., 174. ; 

But in another case, decided by the same court in the same year, it 
was held that in a case where there is a review, a certiorari. should not be 
granted unless there are exceptional circumstances. Ex parte Young 
(US0S roan IN. B. ARs Ars: wa 

Where there is a right of appeal from a summary conviction, and it 
appears upon an application for a certiorari to bring up the conviction to 
be quashed that the ground alleged therefor is more properly the subject 
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of an appeal, the discretion of the Court should be exercised by refusing 
the certiorari. R. v. Herrell (1899), 3 C. C. C., 15; R. v. Whitehead, 2 
Doug., 550; R. v. The Manchester and Leeds Ry. Co., 8 A. & E., 413. 

i An appeal is the creature of the statute law and never lies unless 
given by express terms, but the rule with respect to certiorari is the very 


reverse; it always lies unless expressly taken away. R. v. Todd, 1 Russ. 
& Ches., 66. 


If the notice of appeal be void for irregularity, certiorari is not taken 
aes “pe v. Caswell (1873), 33 U. C. Q. B., 303; R. v. Becker (1891), 20 
Semble that, whether or not a conviction be good on its face, the Court 
may on certiorari go into the facts, where the right of appeal to the Gen- 
eral Sessions upon both law and fact has been taken away by statute. 
Rove Hughes, (898). 2) C2 Cr. 5: 

Certiorari and not appeal is the appropriate remedy to raise the ques- 
tion of want of jurisdiction, ex. gr., whether proper service has been made 
and jurisdiction over the person acquired, or whether the justice was dis- 
qualified through interest. Re Ruggles (1902), 5 C. C. C., 163. (Supreme 
Ceurt of N. S.) 

A statutory provision taking away the right to a certiorari does not de- 
deprive the superior court of its power to issue the writ to quash a pro- 
ceeding on the ground of want of jurisdiction. When there is a defect in 
the jurisdiction of justices or inferior courts, the common law right of 
certiorari should not be refused merely because a new trial might be had 
by means of an appeal; even where an: appeal is pending, a certiorari for 
want of jurisdiction should not be refused unless the question of juris- 
diction is being raised on the appeal. Re Ruggles, supra. 

Except where applied for on behalf of the Crown, a certiorari is not a 
writ ‘“‘of course,’’ and the Court must be satisfied that there is a sufficient 
ground for issuing it. No more latitude is given the Court for the ex- 
ercise of its discretion in granting or refusing a certiorari than in respect 
of other applications which are in the discretion of the Court. Re Rug- 
gles, supra. 

See also the leading case on the subject, in which all the authorities 
al collected and cited in the argument. R. vy. Justices of Surrey, L. R., 
Sy (Oe es. ; 

See also R. v. Starkey,, 6 Man. R.; 589; 7 Man. R., 47. 

The taking of a writ of certiorari is a waiver on the part of the pe- 
titioner of his right of appeal. Denault vy. Robida (1894), 8 C. C. C., 501. 

Where an appeal was taken from a summary conviction but lapsed 
because of the failure of the magistrate to return the conviction, a super- 
ior court may afterwards issue a certiorari and quash the conviction not- 
withstanding the abortive appeal and Code sec. 1122, upon the. ground that 
the magistrate had deprived the accused of a reasonable opportunity of 
maling their defence and had acted collusively with the prosecutor. Ex 
parle Cowan (1904), 9 C. C. C., 454 (Supreme Court of N. B.) 

In exceptional cases the Court will grant a certiorari, although another 
mode of reviewing the conviction is provided by ‘statute, and this juris- 
diction will be exercised where a gross perversion of justice has occurred 
through the misconduct of the magistrate. Ex parte Cowan, supra. 

A certiorari may be granted to remove a summary conviction for want 
of jurisdiction over the offence, although an appeal from the conviction 
had been taken, if such appeal was quashed for irregularity due to the 
default of the magistrate in returning the deposit. R. v. Alford (1902), 10 
CorG ne erGl: 


1123. Conviction, ete, or warrant under Juvenile 
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Offenders Part.—No conviction under Part XVII. shall be 
quashed for want of form or be removed by certiorari or other- 
Wise into any court of record; and no warrant of commitment 
under the said Part shall be held void by reason of any defect 
therein, if it is therein alleged that the person has been convicted 
and there is a good and valid conviction to sustain the same. 
55-56 V., c. 29, s. 820. 


1124. Conviction, ete, er warrant in other cases.— 
Rectifying error—No conviction or order made by any justice, 
and no warrant for enforcing the same, shall, on being removed 
by certiorari, be held invalid for any irregularity, informality or 
insufficiency therein, if the court or judge before which or whom 
the question is raised, upon perusal of the depositions, is satisfied 
that an offence of the nature described in the conviction, order or 
warrant, has been committed, over which such justice has juris- 
diction, and that the punishment imposed is not in excess of that 
which might have been lawfully imposed for tne said offence: 
Provided that the court or judge, where so satisfied, shall, even if 
the punishment imposed or the order made is in excess of that 
which might lawfully have been imposed or made, have the like 
powers in all respects to deal with the case as seems just as are by 
section seven hundred and fifty-four conferred upon the court to 
which an appeal is taken under the provisions of section seven 
hundred and forty-nine. 


2. Sufficiency of statement.—Any statement which, under 
this Act or.otherwise, would be sufficient if contained in a con- 
viction, shall also be sufficient if contained in an information, 
summons, order or warrant. 55-56 V., c. 29, s. 889. 


Where it does not appear upon the face of the conviction that the of- 
fence was committed within the territorial jurisdiction of the convicting 
justices, but it is clear upon the depositions that such was the fact, the 
defect will be cured by this section. R. v. Perrin (1888), 16 O. R., 446. 

The powers of amendment conferrred by this section in respect of con- 
victions removed by certiorari do not apply where there is an inherent 
defect in procedure which has deprived the accused of a fair trial, ex. gr., 
a view of the locus in quo taken by the magistrate -in the absence of the 
parties. Re Sing Kee (1901), 5 C. C. C., 86 

An omission to state scienter of the accused will not invalidate a con- 
viction if the Court upon perusal of the depositions is satisfied that an 
offence of the nature described in the conviction has been committed. R. 
Wee Crandall: (896) s.200 O, R68. 

When a record is before the Superior Court by virtue of a certiorari, 
the Court may, under the Code, enter into the merits of the evidence, for 
the purpose of deciding regarding the justice of the conviction, when it 
concerns the application of Federal laws and the procedure relating there- 
to. Meunier v. Loupret, (1899), 2 Q. P. R., 126. ; . 

A conviction which states that the fine imposed shall be applied ac- 
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cording to law is not insufficient and illegal, upon the ground that it does 
uot mention to whom the penalty is to be paid. Meunier v.. Loupret, supra. 

To authorize the amendment of a conviction under this section, the 
Court or judge must from the depositions be satisfied that, if trying the 
defendant in the first instance, the Court or judge would have convicted 
upon that evidence. R. v. Herrell (1898), 1 C. C. C., 510. 

A summary conviction which illegally imposes imprisonmen® with 
hard labor in default of payment of the fine, may be amended at any time 
before it is acted upon, by the return of an amended conviction omitting 
the words ‘‘with hard labor,’’ but in other respects conforming to the ad- 
judication. Such an amended conviction may be returned in answer to 
certiorari process, although the first conviction has been transmitted by 
the magistrate, pursuant to a statutory requirement, to the Court to which 
an appeal might be taken therefrom. R. v. McAnn (1896), 3 C. C. C., 110. 

Where the only record of conviction produced before the institution of 
certiorari proceedings to quash the same is bad, and a valid amended 
conviction is produced in such proceedings, the costs of opposing the mo- 
tion to quash should not be awarded against the applicant. R. v. McAnn, 
suprasok. Vo oWwhitin (1900), 4 iC. iC. (Cy, 147. 

Under this section, the Court may “adjudicate de novo on the evidence 
given before the magistrate in cases removed by certiorari; but the Court 
should not amend a conviction if in doing so it has to exercise the discre- 
tion a the magistrate. R. v. Whiffin, supra; Ex parte Nugent (1895), 1 
CP CiriG. fra: 


Semble, the ‘‘depositions,’’ upon perusal of which the Court may be satis- 
fied that an offence has been committed over which the justice has jur- 
isdiction, and may, under this section, decline to quash a conviction for 
insufficiency, etc., will include the caption to the depositions; and if such 
caption states that the ‘‘charge’’ was read over to the accused, the court 
lay refer to the statement of the charge contained in the ‘‘warrant to 
apprehend,’’ in order to ascertain whether or not the evidence taken re- 
lated to an alleged offence committed within the district for which the 
magistrate acted. R. ve. MeGrezor. 4895),) 2. GC. Cy. “Ct, “410, 

If on the return to a certiorari the Court is satisfied upon a perusal 
of the depositions that an offence of the nature described in the summary 
conviction has been committed, the Court may hear and determine the 
charge upon the merits as disclosed by the depositions, and may vary, 
confirm, reverse, or modify the decision of the justice. R. vy. Murdock 
O00; 4G MeACe 

Where the original conviction directed payment of a fine and the levy 
of same by distress and in default of sufficient distress adjudged imprison- 
ment, the Court exercising the power of amendment-conferred by Code secs. 
754 and 1124 may substitute in lieu of the distress, etc., an award of im- 
prisonment forthwith in case of non-payment of the fine. R. v. Murdock, 
supra. 

The Court has power to so amend a summary conviction returned on 
certiorari whether the certiorari is one preliminary to a motion to quash 
the conviction or is in aid of a writ of habeas corpus. R. v. Murdock, 
supra. 

ar default of a rule of practice to that effect, a person asking for a 
writ of certiorari cannot be required to give security for costs. Desjar- 
dins v. Laguerrier (1899), 2 Q. P. R., 

The practice is not to give costs on quashing a conviction. But costs 
are recoverable by action where no order of protection is made. R.. v. 
Somers (1893), 24 O. R., 244. 

The omission of the word ‘‘knowingly’’ from both the information and 
the conviction is a matter of substance, and not.a mere matter of form, 
and the defect is not curable upon certiorari as an. ‘‘irregularity, inform- 
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cee insufficiency’’ under this section. R. v. Hayes (1903), 6 C. C. 
en TOO. 

: Where a perusal of the depositions returned on certiorari satisfies the 
Court that an offence was committed as stated in the conviction and of 
tha date and place of' same, which had not been stated in the conviction, 
the irregularity in not stating such date and place is cured by this sec- 
tion unless an excessive punishment has been imposed by the magistrate. 
Rev, Lewis (1963); 6.Ci Cy G., 499. 

Where upon the return to a writ of certiorari the Court, upon perusal 
of the depositions, has no doubt as to the commission of the offence for 
which the defendant has been tried and convicted, but the conviction is 
defective in awarding a longer term of imprisonment than the statute per- 
mits, the Court has power to amend the conviction by reducing the term 
-o: the statutory limit. R.:v. McKenzie (1907), 12 C. C. C., 485. 

The merits of the defence as disclosed by the depositions may be en- 
quired into upon the motion to amend, but the reference in this section 
dealing with certiorari matters to the procedure on appeals from summary 
convictions does not imply that there shall be a trial de novo for the pur- 
pose of fixing an appropriate punishment. R. v. McKenzie, supra. 


1125. Irregularities within last section.—The following 
matters amongst others shall be held to be within the provisions 
of the last preceding section:— 

_(a) The statement of the adjudication, or of any other matter 
or thing, in the past tense instead of in the present; 

(b) The punishment imposed being less than the punishment 
by law assigned to the offence stated in the conviction or order, 
or to the offence which appears by the depcsitions to have been 
committed; 

(c) The omission to negative circumstances, the existence of 
which would make the act complained of lawful, whether such 
circumstances are stated by way of exception or otherwise in the 
section under which the offence is laid, or are stated in another 
section. 

. 2. But generality not restricted.—Nothing in this section 
contained shall be construed to restrict the generality of the 
wording of the last preceding section. 55-56 V., c. 29, s. 890. 


1126. General crder for security by recognizance.—Or 
devesit.— I'he court having authority to quash any conviction, 
order or other proceeding by or before a justice may prescribe by 
general order that no motion to quash amy conviction, order or 
other proceeding by or before a justice, brought before such 
court by certio.ari, shall be entertained unless the defendant is 
shown to have entered into a recognizance with one or more 
sufficient sureties, before a justice or justices of the county or 
place within which such conviction or order has been made, or 
‘before a judge or other officer, as may ‘be prescribed by such 
general order, or to have made a deposit to be prescribed in like 


492 


manner, with a condition to prosecute such writ of certiorari at 
his own costs and charges, with effect, without any wilful or af-_ 
fectied delay, and if ordered so to do, to pay the person in whose 
favour the conviction, order or other proceeding is affirmed, his 
full costs and charges to be taxed according to the course of the 
court where such convicien, order or proceeding is affirmed. 55-56 
Vii tt ZnSe S02; 


When there is no affidavit of justification, or other evidence of the 
sufficiency of the sureties, as required by the rules of Court passed under 
this section, a rule nisi will be discharged. R. v. Richardson & Addison 
(HOSS) eel (ans Ee een cos 

But when the ends of justice demand it, the Court will allow the 
applicant to take a new rule in the terms of the one discharged. R. v. 
Petrie C1839), : “Nerr yin. Roe 19d 

In Ontario a surety upen a recognizance filed on a motion to quash a 
summary conviction, must justify in the sum of $100 over and above any 
amcunt for which he may be surety as well as over and above his debts. 
R. v. Robinet (1894), 2° C. ©. C.,- 382. 

A rule of Court passed before the enactment of the Code under the 
section of the Summary Convictions Act (Can.) now incorporated in the 
Criminal Code as sec. 1126 as to recognizances on motions to quash con- 
victions, remains in force as a rule under the Code without being re- 
passed. R. v. Robinet, supra. 

An affidavit of justification upon a recognizance given pursuant to rule 
of Court passed under sec. 1126 of the Code, need not state that the sure- 
ty is worth the amount of the penalty over and above other sums for 
which he is surety. R. v. Ashcroft: (1899), 2 C. ©. C., 3885. 

A rule made under this section requiring sufficient sureties for a spe- 
cific amount is complied with if the sureties justify as being possessed of 
property of that value and swear that they are worth the amount over 
and above all their just debts and liabilities, and over and above all ex- 
emptions allowed by law. (R. vy. Robinet, supra, not followed); R. v. 
Ashcroft, supra. 

This section authorizes the requiring of a recognizance only where 
ithe conviction is brought before the Court by a writ of certiorari, and no 
recognizance is required where such a writ is not necessary or is dispensed 
with. R. v. Ashcroft, supra. 
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1127. No preeedendo necessary on discharge of motion 
to quash.—If a motion or rule to quash a conviction, order or 
other proceeding is refused cr discharged, it shall not be neces- 
sary to issue a writ of procedendo, but the order of the court re- 
fusing or discharging the application shall be a sufficient authority 
for the registrar or other officer of the court forthwith to return 
the conviction, order or proceeding to the court or justice from 
which or whom they were removed, and for proceedings to be 
taken thereon for the enforcement therof, as if a procedendo had 
issued, which shall forthwith be done. 65-56 V. c. 29, Ss. 895. 


Where the court granting the certiorari to remove the record from an 
inferior Court has the power to execute the judgment of the inferior Court, 
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an oa ye not be remanded to the inferior Court. R. v. Neville, 2 


__,But where the Superior Court cannot enforce the execution of the 
judgment or cannot administer the same justice to the parties °s the Court 
below, or where it appears that there was no good cause for removing 
it the practice formerly was that the Court ordered a writ of procedends 
to issue to send the case back to the inferior Court. R. vy. Zickrick (1897), 
li Man. R., 452; R. v. Rushworth, 9 Jur.. 161. 


This: section dispenses with the necessity of that writ when the con- 
viction is affirmed, but not otherwise. R. v. Zickrick, supra. 


1128. Conviction ete., net set aside for want of proof of 
erder in council.—No order, conviction or other proceeding made 
by any justice or stipendiary magistrate shall be quashed or set 
aside, and no defendant shall be discharged, by reason of any 
Objection that evidence has not been given of a proclamation or 
order of the Governor in Council, or of any rules, regulations, or 
by-laws made by the Governor in Council in pursuance of a sta- 
tute of Canada, or of the publication of such proclamation, order, 
rules, regulations or by-laws in the Canada Gazette. 

2. Fudicial motice.—Such proclamation, order, rules, regula- 
tions and by-laws and the publication thereof shall be judicially 
noticed. 55-56 V., c. 29, s. 894. 


1129. Cenviction not to be set aside for defect in form.— 
Whenever it appears by any conviction made by a justice or sti- 
pendiary magistrate that the defendant has appeared and plead- 
ed, and the merits have been tried, and the defendant has not 
appealed against the conviction, where an appeal is allowed, or if 
appealed against, the conviction has been affirmed, such convic- 
tion shali not. afterwards be set aside or vacated in consequence 
of any defect of form whatever, but the construction shall be 
such a fair and liberal construction as will be agreeable to the 
justice of the case. 55-56 V., c. 29, s. 896. 


In matters of summary conviction falling under the Criminal Code 
‘che depositions must be taken in writing; otherwise the conviction will be 
quashed. The irregularity is not a mere defect of form and is not cured 
by, Gode sec.- 1129. Re Lacroix (1907), 12 C. ©. C., .297. 


1130. Proceedings under Summary Trials Part not 
quashed for want of form cr held void.—No conviction, sen- 
tence or proceeding under Part XVI. shall be quashed for want of 
form; and no warrant of commitment upon a conviction under 
the said Part shall be held void by reason of any defect therein, 
if it is therein alleged that the offender has been convicted and 
there is a good and valid conviction to sustain the same. 55-56 
Mec 29,. 8. S00. 
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This section does not validate a defective commitment, if .it recites a 


graces which is on its face invalid. R. v. Gibson (1898), 2 Cc. C. G., 
02. é 


A summary conviction by a magistrate in respect of a charge in which 
he has jurisdiction only upon the consent of the accused to a summary 
trial, is not invalid merely because it omits to state that the. accused so 
consented if in fact the consent was given. The omission to state the con- 
sent in the conviction is a ‘‘want of form’’ which is cured by Code sec- 
tion 1130 which provides that a conviction under Part XVI shall ret be 
quashed for want of form. R. v. Burtress (1900), 3 C. C. C., 586. 

Seeuaiso: Wt. ve CrOWOMmCrsoiin tan One. @ra ot. 

Where a conviction by a police magistrate on a ‘“‘summary trial’’ of 
the accused under Part XVI of the Code imposes a longer term of im- 
prisonment than is authorized by law, the warrant of commitment cannot 
ne amended as in such case there is not ‘‘a valid conviction to sustain the 
Same, KR. v. Randolph (@900).5 4.6. ©) C..165. 


1131. No action against official when conviction 
quashed.— lf an application is made to quash a conviction, order 
or other proceeding made or had by or before a justice or stipen- 
diary magistrate, on the ground that such justice or stipendiary 
has exceeded his jurisdiction, the court or judge to which or 
whom the application is made, may, as a condition of quashing 
the. conviction, order or other proceeding if the court or judge 
thinks fit so todo, provide that no action shall be brought against 
the justice or stipendiary by or before whom such ccnviction, 
order or other proceeding was made or had, or against any officer 
acting thereunder or under any warrant issued to enforce any 
such conviction or order. 55-56 V., c. 29, s. 891. 


A motion to quash a conviction being unopposed, no costs were al- 
lowed and terms were imposed that no action should be brought by de- 
fendant. R. v. McLeod (1897), 1 C. C. €., 10. 

The condition imposed as a term of quashing a justice’s order under 
Code sec. 1131, is one which the applicant may accept or reject on the 
delivery of judgment, and, if it be rejected, the court may dismiss the ap- 
plication with costs although it finds that the justice exceeded his juris- 
diction R. v. Morning Star (1906), 11 C. C. C., 15. 


1132. Proceedings relating to Part III. not void for 
defect of form.—No action cr other proceeding. warrant, judg- 
ment, order or other instrument or writing, authorized by any 
provisions of Part XII. relating to Part III. or necessary to carry 
out its provisions, shall be held void or be allowed to fail for de- 
fectvor 1orm:..! RAS. e)l1ot, S23; 
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PART XXIII. 
RETURNS. 


1133. Returns concerning convictions and moneys re- 
ceived.—EKvery justice shall, quarterly, on or before the second 
Tuesday in each of the months of March, June, September and 
December in each year, make to the clerk of the peace or other 
proper officer of the court having jurisdiction in appeal, as herein 
provided, a return in writing, under his hand, of all convictions 
made by him, and of the receipt and application by him of the 
moneys received from the defendants. 

2. Extent of return.—Such return shall include all con- 
victions and other matters not included in some previous return, 
and shall be in form 75. 

3. Joint return.—If two or more justices are present, and 
join in the conviction, they shall make a joint return. 

4. Supplementary return.—Hvery justice, to whom any such 
moneys are afterwards paid, shall make a return of the receipt 
and application thereof, to the court having jurisdiction in appeal 
as hereinbefore provided, which shall ‘be filed by the clerk of the 
peace or the proper officer of such court with the records of his 
office. 


5. Time in Prince Edward Island for return.—In the pro- 
vince of Prince Edward Island such return shall be made to the 
clerk of the court of assize of the county in whicn the convictions 
are made, and on or before the fourteenth day next before the sit- 
ting of the said court next after such convictions are so made. 

6. Return in Nipissing.—Every such return shall be made 
in the district of Nipissing, in the province of Ontario, to the 
clerk of the peace for the county of Renfrew, in the said pro- 
vince. 55456 V., c. 29, s. 902. 

i justice of the peace, whose decision is attacked under a writ of cer- 
tiorari, is. an officer subject to coercive. imprisonment, in the Province of 
Quebec, for failure to deposit in Court, when ordered, all. moneys received 
py him under the conviction. Mercier v. Plamondon (1902); 6 C. C. C., 
220% 


1134. Neglect or false return or taking unlawful fees.— 


‘Penalty. —Every justice, before whom any conviction takes place, 


or who receives any such moneys, who neglects or refuses to make 
such return thereof, or wilfully makes a false, partial or incorrect 
return, or wilfully receives a larger amounitiof fees than by law he 
is authorized to receive, and every justice who upon or in con- 
nection with, or under colour or pretense of, any information, 
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complaint or judicial proceeding or inquiry had or taken before 
him, wilfully exacts, receives, appropriates or retains any fees, 
moneys or payments which he is not by law authorized to re- 
celve or to be paid, shall incur a penalty of eighty dollars, to- 
gether with costs of suit, in the discretion of the court, which 
may be recovered by any person who sues for the same by action 
of debt or information in any court of record in the province in 
which such return ought to have been or is made, 

2. Disposition of penalty.—One moiety of such penalty shall 
belong to the person suing, and the other moiety to His Majesty 
for the public uses of Canada. 

3. Saving.—Nothing in this section shall have the effect of 
preventing any person aggrieved from prosecuting, by indict- 
ment, any justice, for any offence, the commission of which would 
have subjected him to indictment immediately ‘before the first 
day of July, one thousand eight hundred and ninety-three. 55-56 
Vs065-29; s8./002 and 005724. WV ligne. 9s, ae 


The provision of Cr. Code sec. 1134 which imposes a penalty on a 
justice of the peace if he wilfully receives ‘‘a larger amount of fees than 
by law he is authorized to receive,’’ applies only to fees received under 
the summary convictions part of the Code. A ‘‘wilful’ receiving of un- 
authorized fees means receiving them intentionally with a knowledge that 
there ‘ no legal right to collect them. McGillivray v. Muir (1908), 7 C. 
CrICs, Sol: 

A justice of the peace is not entitled to fees in respect of a preliminary 
enquiry for an indictable offence, and an action lies against him to re- 
cover fees illegally collected. 

Semble, a justice who wilfully receives fees to which he is not entitled 
is liable to indictment for extortion. McGillivray v. Muir, supra. 


See R. v. Tisdale. (1860), 20 U. C. R., 272; Bowman v. Blyth, 7 HE. & 
By 26: 


1135. Return by justice of certificates under Part IiI.— 
When any certificate is granted under section one hundred and 
eighteen of this Act, the justice granting it shai! forthwith make 
a return thereof to the proper officer in the county, district or 
place in which such certificate has been granted for receiving re- 
turns under this Part. 

2. Penalty for default.—On default of making such return 
within ninety days after a certificate is granted, the justice shall 
be liable, on Summary conviction, to a penalty of not more than 
ten dollars. 55-56 V., c. 29, s. 105. 


1136. Monthly returns under Part III.—Every commis- 
sioner under Part III. of this Act shall make a monthly return 
to the Secretary of State of all weapons delivered to him, and by 
him detained under Pari III. R.S., c. 151, s. 12. 
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1137. Posting up returns.—The clerk of the peace of the 
district or county to whom returns under this Part are made, or 
the proper officer, other than the clerk of the peace, to whom 
such returns are made, shall, within seven days after the adjourn- 
ment of the then next ensuing general or quarter sessions, or of 
the term or sitting of such other court having jurisdiction in ap- 
peal as aforesaid, cause the said returns to be posted up in the 
court-house of the district or county, and also in a conspicuous 
place in the office of such clerk of the peace, or other proper 
Officer, for public inspection, and the same shall continue to be so’ 
posted up and exhibited until the end of the next ensuing general 
or quarter sessions of the peace, or for the term or sitting of 
such other court as aforesaid. 

2. Fee—For every schedule so made and exhibited by such 
clerk or officer, he shall be allowed such fee as is fixed by com- 
petent authority. 

3. Copy of returns to Finance Minister.—Such clerk of 
the peace or other officer of each district or county, within twenty 
days after the end of each general or quarter sessions of the 
peace, or the sitting of such court as aforesaid, shall transmit to 
the Minister of Finance a true copy of all such returns made with- 
fie iis Oistrict, or COUNTY. 55-56 V.; ¢.. 2992-908. 


1138. Mistake not to vitiate return.—No return purport- 
ing to be made by any justice under this Act shall be vitiated by 
the fact of its including, by mistake, any convictions or orders 
had or made,before him in any matter over which any provin- 
cial legislature has exclusive jurisdiction, or with respect to which 
he acted under the authority of any provincial law. 55-56 V., c. 
29, s. 906. 


1139. Returns under Part XVII.—Every clerk of the peace 
or other proper officer shall transmit to the Minister of Agricul- 
ture a quarterly return of the names of offenders, the offences and 


punishments mentioned in convictions transmitted to him under 


Her 


Part. XVJI. of this Act. 55-56 V., ¢. 29, Ss. 823. 
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PART XXIV. 
LIMITATION OF ACTIONS. 


PROSECUTIONS FOR CRIMBES. 


1140. Time for commencement.—No prosecution for an 
offence against this Act, or action for penalties or forfeiture, shall 
be commenced — 

(a). Three years.—After the expiration of three years from 
the time of its commission if such offence be 

(i) treason, except treason by killing His Majesty, or 
where the overt act alleged is an attempt to injure the person of 
His Majesty—section seventy-four, 

(ii) tréasonable offences—section seventy-eight, 

(iii) any offence against Part VII. relating to the fraudu- 
lent marking of merchandise; or, 

(b) Two years.—Atter the expiration of two years from its 
commission if such offence be 

(i) a fraud upon the government—section one hundred and 
fifty-eight, 

(ii) a corrupt practice in municipal affairs—section one 
hundred and sixty-one, 

(iii) unlawfully solemnizing marriage—section. three hun- 
dred and éleven; or, 

(c) One year.—After the expiration of one year from its com- 
mission if such offence be 

(i) opposing reading of Riot Act and continuing together 
after proclamation—section ninety-two, 

(ii) refusing to deliver weapon to justice—section one hun- 
dred and twenty-six, 

(iii) coming armed near public meeting—section one hun- 
dred 2nd twenty-seven, 

(iv) lying in wait near public meeting—section one hun- 
dred and twenty-eight, 

(v) seduction of girl under sixteen—section two handred 
and eleven, € 

(vi) seduction under promise of marriage—section two hun- 
dred and twelve, 

(vii) seduction of a ward or employee—section two hun- 
dred and thirteen, 

(viii) parent or guardian procuring defilement of girl— 
section two hundred and fifteen, 

(ix) unlawfully defiling women, procuring, etc.—section 
two hundred and sixteen, 
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_(x) householders permitting defilement of girls on their 
premises—section two hundred and seventeen; or, 

(d) Six months.—After the expiration of six months from 
its commission if the offence be 

(i) uniawful drilling—section ninety-eight, 

*(ii) veing uniawfully drilled—section ninety- nine, 

(iii) having possession of offensive weapons for purposes 
dangerous to the public peace—section one hundred and fifteen, 

_ (iv) proprietor of newspaper publishing advertisement 
offering reward for recovery of stolen property—section one hun- 
dred and eighty-three, paragraph (d); 

(e) Three months.—After the expiration of three months 
from its commission if the offence be 

(i) cruelty to animals—sections five hundred and forty- 
two and five ‘hundred and forty-three, 

(ii) railways and vessels viclating provisions relating to 
conveyance of cattle—secition five hundred and forty-four, 

(iii) refusing peace officer or constable admission—section 
five hundred and forty-five; or, 

(f) One month.—After the expiration of one month from its 
commission if the offence be improper use of offensive weapons 
under sections one hundred and sixteen and one hundred and 
eighteen to one hundred and twenty-four inclusive. 

2. Six days.—No person shall be prosecuted, under the pro- 
visions of section seventy-four or seventy-eight of this Act, for 
any overt act of ‘treason expressed or declared by open and ad- 
vised speaking unless information of such overt act, and of the 
words by which the same was expressed or declared, is given upon 
Oath to a justice within six days afiter the words are spoken anc 
a warrant for the apyvrehension of the offender is issued within 
ten days after such information is given. 55-56 V.. c. 29, s. 551. 


The comimon law rule is that the Crown is not prescribed from pro- 
secuting proceedings by any length of time, and that rule applies in all 
cases in which the time for bringing the prosecution is not specially limit- 
ed by the Code. 

By virtue of section 905, a defence founded on the limitations of time 
specitied in this section need not be specially pleaded. ‘ 

As to what is the commencement of a prosecution, see R. v. Austin 
(1545), 1 C.-& K.,. 621; _R. -v. Brooks (1847), 2.C. & Ka,,. 402;..R. v.. Casbolt 
(S69) Cox 'Or O.) oe: hs wv. Parker (1864), tss Jus Je Ni Cs, 1ehsr ait. Vv. 
Phillips (1818), R. & R., 369; Ex parte Wallace (1897), 33 C. L. J., 506. 


1141. Penalty or forfeiture by action within two years.— 
No action, suit or information shall be brought or laid for any 
penalty or iorfeiture under any Act, except within two years 
after the cause of action arises or after the offence for which such 
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benalty or forfeiture is imposed is committed, unless the time is 
ctherwise limited by any Act or by law. 55-56 V., c. 29, s. 930. 


see UR. Vv. Blliett:.@905), 9) 4..C,°6.. e505: 


1142. Summary conviction six months.—Twelve months.— 
In the case of any offence punishable on summary] conviction, if 
no time is specially limited for making any complaint, or laying 
any information, in the Act or law relating to the particular case, 
the complaint shall be made, or the information laid, within 
six months from the time when the matter of the complaint or 
information arose, except in the Northwest Territories and the 
Yukon Territory, in all which Territories the time within which 
such complaint may be made, or such information laid, shall be 
twelve months from the time when tue matter of the complaint or 


information arose. 55-56 V., c. 29, s. 841; R.S., c. 50, s. 81; 61 V., 
C. 6: S28. 


This section applies only to proceedings under the summary conviction 
clauses of the Criminal Code. 


An information may be laid and proceedings taken thereon for the 
prosecution by indictment of an indictable offence, although the case is 
one which might have been summarily tried by a justice had the infor- 
mation been laid within the six months’ limit provided by this section, and 
although that period had expired before the laying of the information. 
Ra-v;. Edwards: 441893). <2C 7 Cy G.5 96. 


An indictment for rape includes the lesser charge of assault, and a 
verdict thereon of guilty of common assault is properly followed by a 
conviction, although the information was laid more than six months after 
the offence was committed. R. v. Edwards, supra. 


See also R. v. Lee How (1901 4 C. C. C., 551;°R. v. West (1898), 1 Q. 
SoD) seed eee 


ACTIONS AGAINST PERSONS ADMINISTERING THE 
Jj CRIMINAL LAW. 


“1143. Time and place of action.—Every action and prosecu- 
tion against any person for anything purporting to be done in 
pursuance of any Act of the Parliament of Canada relating to cri- 
minal law, shall, unless otherwise provided, be laid and tried in 
the district, county or other judicial division, where the act was 
committed, and not elsewhere, and shall not be commenced 
xcept within six months next after the act committed. 55-56 
Vi, aes, 297) 8; SYS: 


1144. Notice in writing.—Notice in writing of such action 
aud of the cause thereof, shall be given to the defendant one 
month at least before the commencement of the action. 5d-D6 
V.,. Cs, 29...S., 970, 


See Re Lake (1877), 42 U. C. Q. B., 206; R. v. McAllan (1880), 45 U. 
CG. Q. B., 402; R. v. Fitzgerald (1898), 1 C. C. C., 420. 
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1145. General issue.—In any such action the defendant may 
plead the general issue, and give the provisions of this title ind 


the special matter in evidence at any trial had thereupon. 55-56 
WV SCs 20. Seon 


1146. Tender or payment into esurt.—No plaintiff shall 
recover in any such action if tender of sufficient amends is made 
before such action brought, or if a sufficient sum of money is paid 
into court by or on behalf of the defendant after such action 
brought, -55-56 V., ¢. 29,-si 978. 


1147. Judgment if action not brought in time, ete. Costs.— 
If such action is commenced after the time limited as aforesaid 
for bringing the same, or is brought or the venue laid in any other 
place than as aforesaid, a verdict shall be found or judgment shali 
be given for the defendant; and thereupon, or if the plaintiff be- 
comes nonsuit, or discontinues any such action after issue joined, 
or if upon demurrer or otherwise judgment is given against the 
plaintiff, the defendant shall, in the discretion of the court, re- 
cover his full costs as between solicitor and client, and shall have 
the like remedy for the same as any defendant has by law in other 
cases. 


2. No costs unless action approved.—Although a verdict or 
judgment is given for the plaintiff in any such action, such plain- 
tiff shall not have costs against the defendant, unless the judge 
before whom the trial is had certifies his approval of the action. 
65-06) Viu'G: 295 Ss. 0979. 


1148. Other protecting Acts remain.—Nothing herein sh2“,; 


prevent the effect of any Act in force in any province of Canada, 
for the protection of justices or other officers from vexatious 
actions for things purporting to be don2-in the performance of 
their duty. 55-56 V., c. 29, s. 980. 


See Ferguson v. Adams (1848), 5 U. C. Q. B., 194; Gates v. Devenish 
(1s49), 6 U. C. Q. B., 260; Eastman v. Reid (1850), 6-U. C. Q. B., 611. 


1149. Acticns under Fart III, six months. Venue.— 
Every action brought against any commissioner under Part _IIT. 
of this Act or any justice, constable, peace officer or other person, 
for anything done in pursuance of the said Part, shall be com- 
menced within six months next after the alleged cause of action 
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arises; and the venue shall be laid or the action instituted in the 
district or county or place where the cause of action arose; and 
the defendant may plead the general issue and give this Act and 
the special matter in evidence. 

2. Judgment if action not kreught in time, ete.—Double 
costs.—If such action is brought after the time limited, or the 
venwe is laid or the action brought in any cher district, county 
cr place than in this action prescribed, the judgment or 
verdict shall be given for the defendant; and in such case, 
or if the judgment or verdict is given for the defendant on 
the merits, or if the plaintiff becomes non-suited or discontinues 
after appearance is entered, or has judgment rendered against 
him on demurrer, the defendant shall be entitled ito recover doub!e 
CORBIS) SERIVS Gl ibly sae. 


1150. Actions for pemalities under section 1134 within 
six months.—Cests.—All actions for penalties arising under the 
provisions of section eleven hundred and thirty-four shall be 
commenced within six months next after the cause of action 
accrues, and the game shall be tried in the district, county or 
place wherein such penalties have been incurred; and if a verdict 
or judgment passes for the defendant, or the plaintiff becomes 
non-suit, or discontinues the action after issue joined, or if, upion 
demurrer or otherwise, judgment is given against ‘the plaintiff, 
the defendant ¢ghall, in tthe discretion of the court, recover his 
costs of suit, as between solicitor and client, and shall thave the 
like remedy for the same as any defendant has by law in other 
cases. 55-56. V.,'¢..29, s. 904. 


1151. Enforcing conviction under section 765, no ac- 
tion.—-No acition or proceeding shall be commenced or ‘had against 
a justice for enforcing a conviction, order or determination af- 
firmed, amended cr made by ithe court under section seven hun- 
dred and sixty-five. 55-56 V., c. 29, s. 900. 


PART. XXV. 


FoRMs. ri * Mae a REPL Set EA oiNe 


1152. As in this Part may be varied as to officials.— 
The several forms in this Part, varied to suit the case, or forms 
to tthe like effect, shall be deemed good, valid and sufficient in 
the cases thereby respectively provided /for; and may, when 
made for one class of officials, be varied soastoapply to any other 
class having the Same jurisdiction. 55-56 V., c. 29, ss. 541 and 
982. 
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Form 1. 
(Section, 629.) 


INFORMATION TO OBTAIN A SEARCH WARRANT. 


Canada, 
Province of : . 
County of ; 
The information of A. B., of in the said 
county (yeoman), taken this day of in 
the year before me, J. S., Esquire, a 


justice of the peace, in and for the district (or county, etc.,) 
of ,» Who says that (describe things to be search- 
ed for and offence in respect of which search is made), and that 
he has just and reasonable cause to suspect, and suspects, 
that the said goods and chattels, or some part of them are 
concealed in the (dwelling-house, etc.,) of C. D., of 
in the said district (er county, etc.,) (here add the causes of sus- 
picion, whatever they may be): Wherefore (he) prays that a 
search warrant may be granted to him ito search the (dwwelling- 
house, etc.), of the said C. D., as aforesaid, for the said goods 
and chattels so stolen, taken and carried away as aforesaid (or 
as the case may be). 

Sworn (or affirmed) before me the day and year first above 
mentioned, at in the said county of 


J Ss. 


J. P. (name of district or county, etc.) 
63-64 V., c. 46, form J. 


se 


Form 2. 
(Section 630.) 


WARRANT TO SEARCH. 
Canada, 
Province of } 
County of 
To all or any of the constables and other peace officers in 
the said counity of . 
Whereas it appears on the oath of A. B., of , that there 
is reason to suspect that (describe things to be searched for and 
offence in respect. of which search is made) are concealed in 
at: . ° 
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This is, therefore, to authorize and require you to enter 
between the hours of (as the justice shall direct) into the said 
premises, and to search for the said things, and ite bring the 
same be ore me or some other justice. 


Dated at , in the said county of 
this day of ; in the year ; 
; A Ise ro cr 
J. P. (name of county.) 
To of : 


55-56 V., c. 29, sch. 1, form I. 


Form 3. 
(Section 654.) 


INFORMATION AND COMPLAINT FOR AN INDICTABLE OFTFENCE, 


Canada, 

Province of- . ; 
County of as 

The information and complaint of C. D. of. ; 
(yeoman), taken this day of , in the 
vear ,before the undersigned (one) of Tis 
Majesty’s justices of the peace in and for the said county 
of 


, who saith that (ete., stating the offence). 


Sworn before (me), the day and year first avove mentioned, 
at 


2 ley SE 


J. F. (name of county.) 
55-56 V., ec. 29, sch. 1, form C. 


Form 4. 
(Section 656.) 


WARRANT TO APPREHEND A PERSON CHARGED WITH AN INDICT- 
ABLE OFFENCE COMMITTED ON THE HicH SEAS oR ABROAD. 


For offences committed on the high seas the warrant may be 
the same as in ordinary cases, but describing the offence to have 
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been committed, on the high seas, out of the body of any dis- 
trict or county of Canada and within the jurisdiction of the 
Admiralty of England.’ 

For offences committed abroad for which the parties may be 
indicted in Canada the warrant also may be the same as in ordin- 
ary cases, but describing the offence to have been committed, on 
land out of Canada, to wit: at in the Kingdom 
of 9, OF 5G , in the Island of 2 
in the West Indies, or at , in the East Indies,’ or 
as the case may be. 

55-56 V., c. 29, sch. 1, form D. 


Form 5. 


(Section 658.) 


SUMMONS TO A PERSON CHARGED WITH AN INDICTABLE OFFENCE. 


Canada, 
Province of ; 
County of 
Wo.As sb. of , (labourer): 
Whereas you have this day been charged before the under- 
signed , a justice of the peace in and for the said 
county of , for that you on at 


(stating shortly the offence): These are therefore to command 
you, in His Majesty’s name, to be and appear before (me) on 


, at o’clock in the (fore) noon, at 
or before such other justice or justices of the peace for the same 
county of , as shall then be there, to answer to the 


said charge, and to be further dealt with according to law. 
Herein fail not. 


Given under (my) hand and seal, this day of 
in the year at in the county aforesaid. 


’ ’ 


J. S., [SBA] 
J. P, (name of county.) 


55-56 V., c. 29, sch. 1, form E. 
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Form 6. 


(Section 659.) 


WARRANT IN THE FIRST INSTANCE TO APPREHEND A PERSON — 
CHARGED WITH AN INDICTABLE OFFENCE. i 


Canada, 
FProvinee of 
County of 
To all or any of the constables and other peace officers in the 
said county of 


Whereas A. B., of (labourer), has this day been 
charged upon oath before undersigned , a justice 
of the peace in and for ithe said county of , for that 
he, on tae did (etc., stating shortly the offence): 


These are, therefore, to command you, in His Majesty’s name, 
forthwith to apprehend the said A. B., and to bring him be- 
fore (me) or some other justice of the peace in and for the 
said county of , to answer unto the said charge, and 
to be further dealt with according to law. 
Given under (my) hand and seal, this . day of 
in the year AL , In the county aforesaid. 
J. S., [SEAL.] , ; 
J. P., (name of county.) 
65-56 V., c. 29, sch. 1, form F. 


—_——_——__—— 


Form 7. 
(Section 660.) 


WARRANT WHEN THE SUMMONS IS DISOBEYED. 


Canada, ) 
Prevince of By 2 
County of . J 


To all or any of the constables and other peace officers in the 
said county of 4 

Whereas on the day of , (instant or last 
past) A... By, ot , was charged before (me or 
us,) (the undersigned (or name of the justice or justices, or as 
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the case may be), (a) justice of the peace in and for the said 
county of , for that (etc., as in the summons); and 
whereas I (or the the said justice of the peace, cr we or they the 
said justice of the peace) did then issue (my, our, his or their) sum- 
mons to the said A. B., commanding him, in His Majesty’s name, 
to be and appear before (me) on at 
o’clock in the (fore) noon, at. , or before such other 
justice or justices of the peace as should then be there, to an- 
swer to the said charge and tto be further dealt with according 
to law; and whereas the said A.:B., has neglected to be or ap- 
pear at the time and place appointed in and by the said sum- 
mons, although it ‘has now been proved to (me) upon oath that 
the said summons was duly served upon the said A. B.: These 
are therefore to command you in His Majesty’s name, forth- 
with to apprehend the said A. B., and to bring him before (me) 
or some other justice of the peace in and for the said county of 
, to answer the said charge, and to be further deaut 
with according to law. 


Given under (my) hand and seal, this day of 
in the year , at 


’ 


in the county aforesaid. 


>) 


Ji-S:, [SEAL] 
J. P. (name of county.) 
55-56 V., c. 29, sch. 1, form G. 


Form 8. 


(Section 6€2.) 


ENDORSEMENT IN BACKING A WARRANT. 


Canada, 
Province of ! 
County of 
Whereas proof upon oath has this day been made before 
me , a justice of the peace in and for tthe said county 
of , that the name of J. S. to the within warrant 


subscribed jis of the ‘handwriting of ithe justice of the peace 
within mentioned; I do therefore hereby authorize W. T. who 
brings to me this warrant and all other persons to whom this 
warrant was originally directed, or by whom it may be lawfully 
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executed, and also all peace officers of the said county of 
to execute the same within the said last mentioned county. 


Given under my hand and geal this — dav of j 
in the year Pe , in the county aforesaid. 
A ii bs 


J. P., (name of county.) 
55-56 V., ce. 29, sch. 1, form H. 


Form 9. 
(Section 665.) 


WARRANT TO CONVEY BEFORE A JUSTICE OF ANOTHER COUNTY: 


Canada, 
Province of 
County of 
To all or any of the constables and cther peace officers in the 
said county of s 

Whereas information upon oath was this day made before 
the undersigned that A. B., of on the day 
of , in the year : at , in the county 
of (state the charge). 


And whereas I have taken the deposition of X. Y. as to the 
said offence. 

And whereas the charge is of an offence committed in the 
ccunty of 

This is to command you tto convey the said (name of 
accused), of , before some justice of the last-mention- 
ed county, mear the above place, and to deliver to him this 
warrant and the said deposition. 


Dated at . mm the said county of 
this day of ;, in the year 
J: S:; 
J. P. (name of county.) 


To of : 
55-56 V., c. 29, sch. 1; form A. 
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Form 10. 
(Section 666.) 


RECEIPT TO BE GIVEN TO THE CONSTABLE BY THE JUSTICE FOR 
THE COUNTY IN WHICH THE OFFENCE WAS COMMITTED. 


Canada, 
Frovinece of 
County of 


re 


I, J. L., a justice of the peace in and for ithe county of 
, hereby certify that W. T., peace officer of the county 
of has, on this day of 


, in 
the year , by virtue of and in obedience to a 
warrant of J. S., Esquire, a justice of the peace in and for 
the county of produced before me one A. B., charg- 
ed before the said J: S. with having (etc., stating shortly the 
offence) and delivered him into the custody of DN 


my direction to answer to the said charge, and further to be 
dealt with according to law, and has also delivered unto me the 
said warrant, together with the information (if any) in that 
behalf, and the deposition (s) of C. D. (and of aie 
the said warrant mentioned, and that he has also proved to me, 
upon oath, the handwriting of the said J. S., subscribed to the 
same. 


Dated the day and year first above mentioned, at 3 
in the said county of ;j 
ap Tia 
J. P. (name of county.) 
De DOw Vag. M29, Sei. 1, £6rm “B. 


Form 11. 
(Section 671.) 


SUMMONS TO A WITNESS. = 


Province of 


Canada, 
County of 


to fF. of (labourer): 
Whereas information has been laid before tthe undersigned 


~~ 
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, a justice of the peace in and for the said county 
of , that A. B. (ete., as in the summons or warrant 
against the accused), and it has been made to appear to me 
that you are likely ito give material evidence for (the prosecution 
or for the accused): These are therefore tio require you to be 


and to appear before me, on next, at o'clock 
in the (fore) noon, at , or before such other jusitice 
or justices of the peace of the said county of sas 


shall then be there, to itesitify what you know concerning the 
said charge so made against the said A. B., as aforesaid. 
Herein fail not. 


Given under my hand and seal this day of 
in the year , at 


> 


in the county aforesaid. 


? 


J. S., [SEAL.] 
J. P. (name of county.) 
55-56_V.; ¢.:29, sch: 1, form K; 58-59 V.,..c. 40, 8. 1. 


Form 12. 


(Section 673.) 


WARRANT WHEN A WITNESS HAS NOT OBEYED THE SUMMONS. 


> 


Canada, 
Province of : \ 
County of Wath 
To all or any of the constables and other peuce officers in the 
said county of ; 
Whereas information having been laid before “fa 


justice of the peace, in and for the said county of : 
that A. B., (etc, as in the summons); and it having been 
made to appear to (me) upon oath that E. F., of 

(labourer), was likely to give material evidence for (the pro- 
secution), (I) duly issued (my) summons to the said E. F., 
requiring him to be and appear before (me) on : 
at , or before such other justice or jusitices of the. 
peace for the said county, as should then be there, to testify 
what he knows respecting the said charge so made against 
the said A. B,, as aforesaid; and whereas proof has this day 
been made upon oath before (me) of such summons having 
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been duly served upon the said E. F.; and whereas the said 
E. F., has neglected to appear at the time and place appointed 
by the said summons, and no just excuse has been offered for 
such neglect: These are therefore to command you to bring and 
have the said E. F. before (me) on at o’clock 
in the (fore) noon, at or before such other justice - 
or justices for the said county, as shall then ‘be there, to testify 
what he knows concerning the said charges so made against the 
said A. B., as aforesaid. 


Given under (my) hand and seal, this day of 
in the year ale , in the county aforesaid. 
J. S., [SEAL.] 


J. R. (name of county.) 
65-56 V., c. 29, sch. 1, form L. 


Form 13. 
(Sections 674 and 842.) 


CONVICTION FOR CONTEMPT, 


Canada, 
Province of \ 
‘County of 
aa = 
Be it remembered that on tthe day of ; 
in the year , in the county of oti, Diag is 


convicted before me, for that he the said E. F. did not attend 
before me to give evidence on the trial of a certain charge 
against one A. B. of ttheft (or as the case may be), ‘although 
duly subpcenaed (or bound by recognizance to appear and give 
evidence in that behalf, as the case may be) but made default 
therein, and has not shown before me any sufficient excuse for 
such default, and I adjudge the said E. F., for his said offence, 
to be imprisoned in the common goal of the county of 

at , for the space of , there to be kept with 
(or without) hard labour (as may be authorized and deter- 
mined, and in case a fine is also intended to. be imposed, 
then proceed) and I also adjudge that the said H. F., do forthwith 
pay ta and for the use of His Majesty a fine of dollars, 
and in default of payment, that the said fine, with the cost of 
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collection, be levied by distress and sale of tthe goods and 
chattels of the said EK. F. (or in case a@ fine alone is imposed, then 
the clause of imprisonment is to be omitted). 


Given under my hand in the said county of 
the day and year first above mentioned. 
OK 


. ' Judge. 
55-56 V., c. 29, sch. 1, form PP. 


Form 14. 
(Section 675.) 


WARRANT FOR A WITNESS IN THE First. INSTANCE. 


Provinee of 


Canada, } 
County of _ : 


To all or any of the constables and other peace officers in the 
said county of 
Whereas information has been laid before tthe undersigned 
, a justice of the peace, in and for the said county 
of , that (ete, as in the summons); and it having 
been made to appear to (me) upon oath, that E. F., of ; 
(labourer), is likely to give material evidence for the prosecu- 
tion, and that it is probable that the said E. F. will not attend 
to give evidence unless compelled to do so: These are there- 
fore to Command you to bring and have the said E. F. before 
(me) on , at ' o?clock in the (fore) noon, at : 
or before such other justice or justices of the peace for the same 
county, as shall then be there, to testify what he knows concern- 
ing the said charge so made against the said A. B., as aforesaid. 


‘Given under my hand and seal this day of 
in the year Rocke , in the county aforesaid. 
J. S., [SEAL.] 


J. P. (name of county.) 
55-56 V., c. 29, sch. 1, form M. 


Form 15. 
(Section 677.) 
WARRANT WHEN A WITNESS HAS NOT OBEYED THE SUBP GNA. 


Canada, »\ 
Province of 
County of 


To all or any of the constables and other peace officers in the 
said county of 


Whereas information having been laid before esey 
Justice of the peace, in and for the said county, that A. B. 
(ctc., as in the summons); and there being reason to believe 
that..E F'.,:.0f jin the province of . 
(labourer), was likely to give material evidence for (the prose- 
cution), a writ cf subpoena was issued by order of b 
judge of (name of court), to the said E. F., requiring him to 
be and appear before (me) on at or 
before such other justice or justices of the peace for the same 
county, as should then be there, to testify what he knows 
respecting the said charge so made against the said A. B., as 
aforesaid;. and whereas proof has this day been made upon oath 
before (me) of such writ of subpcena having been duly served 
upon the said HE. F.; and whereas the said E. F., has neglected 
to appear at the time and place appointed by the said writ of 
subpoena, and no just excuse has been offered for such neglect: 
These are therefore to command you to bring and have the said 
E. F. before (me) on POaE o’clock in the (fore) 
noon, at | , or before such other justice or justices 
for the said county as shall itthen be there, to testify what he 
knows concerning the said charge so made against the said A. 
B., as aforesaid. 


Given under (my) hand and seal, this day of 3 
in the year ae , in the county aforesaid. 


J. S., [SEAL.] ~ 
J. P. (name of county.) 


55-56 V., c. 29, sch. 1, form N. 
33 
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Form 16. 
(Section 678.) ” 
WARRANT OF COMMITMENT OF A WITNESS FOR REFUSING TO BE 
SWORN OR TO GIVE 


Canada, 
Province of P 
County of | : 


To all.or any of the constables and other peace officers in the 
county of , and to the keeper of the common gaol at 
, in the said county of 

Whereas A. B.. was lately charged before 
of the peace in and for the said county of , for that (ete., 
as in the summons); and it having been made to appear to (me) 
upon oath that E. F., of was likely to give material 
evidence for the prosecution, (J) duly issued (my) summons 
to the said E. F., requiring him to be and appear ‘before me 
on sient, , or before such other justice or jus- 
tices of the peace for the said county as should then be ithere, 
to testify what he knows concerning the said charge so made 
against the said A. B. as aforesaid; and the said E. F., now 
appearing before (me) (or being brought before (me) by virtue 
of a warrant in that behalf), to testify as aforesaid, and being 
required to make oath or affirmation as a witness in that behalf, 
now refuses so to do (or being dulv sworn as a witness now 
refuses to answer certain questions concerning the ‘premises 
which are now here put to him, and more particularly the 
following ) without offering any just excuse for 
such refusal: These are therefore to command you, the said 
constables or peace officers, or any one of you, to take the said 
E. F., and him safely to convey tto’ the common goal at : 
in the county aforesaid, and there to deliver him to the keep- 
er thereof, together with this precept: And I do hereby com- 
mand you, the said keeper of the said common gaol to receive 
the said E. F., into your custody in the said common gaol, and 
him tthere safely keep for the space of days, for the 
said contempt, unless in the meantime he consents to be examin- 
ed, and to answer concerning the premises; and for your s0 
doing, tthis shall be your sufficient warrant. 


Given under (my) hand and seal, this 
in the year . at 


a justice 


day of 
, in the county aforesaid. 


J. S., [SEAL.] 


J. ’P. (name of county.) 
55-56 V.; c. 29, sch. 1, form O. 
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FORM 17. 
(Section 679.) 
WARRANT REMANDING A PRISONER. 


Canada, 
Province of 3 
County of 


To all or any of the constables and other peace officers in the 
said county of , and to the keeper of the common 
gaol at , in the said county. ; 
Whereas A. B. was this day charged before the undersigned 
, a jusitice of the peace in and for the said county 
of , for that (ete., as in the warrant to apprehend), 
and it appears to (me) to be mecessary to remand the said 
A. B.: These are therefore to command you, the said constables 
and peace officers, or any of you, in His Majesty’s name, forth- 
With to convey the said A. B., to the common gaol at ; 
in the said county, and there to deliver him to the keeper 
thereof, together with this precept: And I hereby command you 
the said keeper ta receive the said A. B. into your custody in 
the said common gaol, and there safely keep him unti] the 
day of (instant), when I hereby com- 
mand you to have him at , at o’clock in 
the (fore) noon of the same day before (me) or before such 
other justice or justices of the peace for the said county as shall 
then be there, to answer further to the said charge, and tto be 
further dealt with according to law, unless you shall be other- 
wise ordered in the meantime. 


Given under (my) hand and seal, this day of : 
in the year Sot , in the county aforesaid. 
J.,.S., [SEAL.] 


J. FP. (name of county.) 
55-56 V., ec. 29, sch. 1, form P. 


Form 18. 
(Secition 681.) 
RECOGNIZANCE OF BAIL INSTEAD OF REMAND ON AN ADJOURN. 
MENT OF EXAMINATION, 


Canada, 
Province of F 
County of . 
Be it remembered that on the day of 


in the year SAY “B), f0f (labourer), L. M., of 
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(grocer), and N. O., of. ° (butcher), per- 
sonally came before me, , a justice of the peace 
for the said county, and severally acknowledged themselves to 
owe to our Sovereign Lord the King, his heirs and successors, 
ithe several sums following, that is to say: The said A. B., 
the sum of _, and the said L. M., and N. 0O.,° the 
sum of , each, of good and lawful current money of 
Canada, to be made and levied of their several goods and 
chattels, lands’ and tenements respectively, to the use of our 
said Lord the King, his heirs and successors, if he, the said 
A. B., fails in the condition endorsed (or hereunder written). 


Taken and acknowledged the day and year first above 
mentioned, at before me. 
J ee 
J. P. (name of county.) 


CONDITION. 


The condition of the within (or above written recognizance 
is such that whereas tthe within bounden A. B. was this day (or 


on last past) charged before me for that (etc., as in the 
warrant); and whereas the examination of the wilttnesses for 
the prosecution in this behalf is adjourned until the day 
of (instant): If therefore, the said A. B., appears 
before me on the said day of (instant), 
at o’clock in the (fore) noon, or before such other 


justice or justices! of the peace for ithe said county as shall then 
be there, to answer (further) to the said charge, and to be fur- 
ther dealt with according to law, the said recognizance to be 
void, otherwise to stand in full force and virtue. 

55-56 V., c. 29, sch. 1, form Q. 


6 
Form 19. 


(Section 682.) 
DEPOSITION OF A WITNESS, 


Canada, 
Province of 
County of 
The. depasitida of X.-V..f _ taken ‘before the 


undersigned, a justice of the peace for the said county of : 
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this day of , in the year at (or 
after nottice to C. D. who stands committed for 

in the presence and hearing of C. D., who stands charged that 
(state the charge). The said deponent saith on his (oath or 
affirmation) as tollows: (Insert deposition as nearly as possible 
in words of witness.) 

(Uf depositions of several witnesses are taken at the same time, 
they may be taken and signed as follows): 

The depositions of X. of Vt OL 5 LsOk ; 
eitc., taken in the presence and hearing of C. D., who stands 
charged ithat 

The deponent X. (on his oath or affirmation) says as follows: 

The deponent Y. (on his oath or affirmation) says as follows: 

The deponent Z. (on his oath, etc., etc.) 

(The signature of the justice may be appended as follows): 

The depositions of X., Y., Z., etc., written on the several 
sheets of paper, to tthe last of which my signature is annexed, 
were taken in the presence and hearing of C. D., and signed by 
the said X., Y., Z., etc., respectively in his presence. In witness 
whereof I have in the presence of the said C. D., signed my 
name. 

ARES Pe 
J. P., (name of county.) 
55-56 V., c. 29, sch. 1, form &., 


Form 20. 


(Section 684.) 
STATEMENT OF THE ACCUSED, 


Canada, 
Province of 
County of 


A. B., stands charged before the undersigned a: 

a justice of the peace in and for the county aforesaid, this 

day of , in the year , for that 

the said A. B., on 5 Bab (et¢., "as in the 

captions of the depositions) ; and the said charge being read to 

the said A. B., and the witnesses for the prosecution, C. D. and E. 

¥., being severally examined in his presence, the said A. B.; is 
now addressed by me as follows: 
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‘Having heard the evidence, do you wish to say anything 
in answer to tthe charge? You are not obliged to say anything 
unless you desire to do sO; but whatever you say will be taken 
down in writing, and may be given in evidence against you at 
your trial. You musit clearly understand that you have nothing 
to hope from any promise of favour, and nothing to fear from 
any threat which may have been held out to induce you to make 
any admission or confession of guilt, but whatever you now say 
may be given in evidence against you upon your trial, notwith- 
standing such promise or threat.’ Whereupon the said A. B. 
says as follows: (Here state whatever the prisoner says and in 
his very words, as nearly as possible. Get him to sign «t 
if he will). 

A. B. 


Taken before me, at , the day and year first 
above mentioned. 
J. S., [SEAL.] 


J. P. (name of county.) 
55-56 V., c. 29, sch. 1, form T. 


Form 21. 
(Section 688.) 


FORM OF RECOGNIZANCE WHERE THE PROSECUTOR RE-_ 
QUIRES THE JUSTICE TO BIND HIM OVER TO PROSECUTE 
AFTER THE CHARGE IS DISMISSED, 


Canada, 

Province of ; ! 
County of 

Whereas C. D., was charged before me upon the information 
of E. F. that C. D. ‘( state the charge), and upon the hearing 
of the said charge I discharged the said C. D., and tthe said 
E. F., desires to prefer an indictment against the said C. D., 
respecting the said charge, and has required me to bind him 
over to prefer such an indictment at (here descrih2 the nert 
practicable sitting of the court by which the person discharged would 
be tried if committed). 

The undersigned HE. F., hereby binds himself to perform the 
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following obligation, that is to say, that he will prefer and pro- 
secute an indictment respecting the said charge against the 
said C. D., att (as above). And the said E. F., acknowledges 
himself bound to forfeit to the Crown the sum of $ in 
case he fails to perform the said obligation. 


EE 
Taken before me. 


JS. 


J. P. (name of county.) 
Bp-90, V.jnC 29, Sch, -b form U. 


Form 22. 
(Section 690.) 


WARRANT OF COMMITMENT, 


Canada, 
Province of 
County of 2 
To all or any of the constables and other peace officers of 
, and to the keeper of the (common gi at 
, in the said county of 
Whereas A. B., was this day charged before me, J. one 
of His Majesty’s justices of the peace in and for the said 
county of , on the oath of C. D., of : 
(farmer), and others, for that (etc., stating shortly the offence): 
These are therefore to command you the said constable to take 
the said A. B., and him safely to convey toa the (common gaol) 
at aforesaid, and there to deliver him to the 
keeper ithereof, together with this precept: And I do hereby 
command you the said keeper of the said (common gaol) to. 
receive the said A. B., into your custody in the said (common 
gaol), and there safely keep him until he shall be thence de-_ 
livered by due course of law. 


yiven under my hand and seal this day of 
in the year eels: , in the county aforesaid. 


J. S., [SEAL.] 
J. P. (name of county.) 
55 -56-V., c. 29, sch. 1, form V. 
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Form 23. 
(Section 692.) 


RECOGNIZANCE TO PROSECUTE, 


Canada, 

Provinee of cana | 
County of 

Be it remembered that on the day of Pein 
the year skG. D> of » in 
the of , in the 
said county of , (farmer), personally came 
before me , a justice of the peace in and for the said 
county of , and acknowledged himself to owe to 
our Sovereign Lord the King, his heirs and ‘successors, the 
sum of , of good and lawful current money of 


Canada, to be made and levied of his goods and chattels, lands 
end tenements, to the use of our said Sovereign Lord the King, 
his heirs and successors, if the said C. D. fails in tthe condition 
endorsed (or hereunder written). 

Taken and acknowledged the day and year first above men- 
tioned at , before me. 

4 Bebe ay 
J. PR. (name of county.) 


CONDITION TO PROSECUTE, 


The condition of tthe within (or above) written recognizance 
is such that whereas one A. B., was this day charged before me, 
J. S., a justice of the peace within mentioned, for that (etc., 
as in the caption of the depositions); if, ttherefore, ‘he the said 
C. D., appears at the court by which the said A. B., is or shall 
be tried * and there duly prosecutes such charge then the said 
recognizance to be void, otherwise to stand in full force and 
virtue. 

55-56 “V.,c. 29, sch. 1, form W. 


Form 24. 
(Section 692.) 


RECOGNIZANCE TO PROSECUTE AND GIVE EVIDENCE. 


(Same as the last form, to the asterisk,* and then thus) :— 
And there duly prosecutes such charge against the said A. B., 
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for the offence aforesaid, and gives evidence thereon, as well 
to ithe jurors who shall then inquire into the said offence, as 
aiso to them who shall pass upon the trial of the said A. B., 
then the said recognizance to be void, or else ito stand in full 
force and virtue. 

be-b61-V., Ce. 29, seh. -f, form xX: 


Form 25. 
(Section 692.) 
RECOGNIZANCE TO GIVE EVIDENCE, 


(Same as form 23 to the asterisk,* and then thus):--And there 
gives such evidence as he knows upon the charge to be then 
and there preferred against the said A. B., for the offence afore- 
said, then the said recognizance to be void, ctherwise to re- 
main in full force and virtue. 
55-56°°V., c. 29, sch. 1, form Y. 


Form 26. 
(Section 694.) 


COMMITMENT OF A WITNESS FOR REFUSING TO ENTER INTO 
THE RECOGNIZANCE, 


Canada, 
Province of ‘ } 
County of Z 
To all or any of the peace officers in the said county of : 
and ito the keeper of the common gaol of the said county of 
aL , in the said county of 


Whereas A. B. was lately charged before the Siiceicced 
(name of the justice of the peace), a justice of the peace in and for 


the said county of , for that (ete., as in the summons to 
the witness), and it having been made to appear to (me) upon 
cath that E. F., of . was likely to give material 


evidence for the prosecution, (7) duly issued (my) summons to 
the said E. F., requiring him to be and appear before (me) 
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on Pecks or before such other justice or 
justices of the peace as should tthen be there, to testify what he 
knows concerning the said charge so made against the said A. 
B., as Gletine and the said HE. F., now appearing befcre 
(me) (or being prought before (me) by virtue of a warrant in 
ithat ee ito testify as aforesaid), has been now examined 
betore (me) touching the premises, but being by (me) required 
to enter into a recognizance conditioned to give evidence against 
the said H. F., and him safely convey to the common gaol at 
mand you ine said peace officers, or any one of you, to take 
the said E. F., and him safely convey to the common goal at 
, in the county aforesaid, and there deliver him to 
the said keeper thereof, together with this precept: And I do 
hereby command you, the said keeper of the said common gaol, 
ito: receive the said E. F., into your custody in the said common 
gaol, there to imprison and safely keep him unti] after the trial 
of the said A. B., for the offence aforesaid, unless in the mean- 
time the said E. F. duly enters into such recognizance as afore- 
said, in the sum of before some one justice of the peace for 
the said county, conditioned in the usual form to appear at the 
court by which the said A. B, is or Shall be tried. aud there to 
give evidence upom the charge which shall then and there be 
preferred against the said A. B., for the offence aforesaid. 
Given under my hand and seal, ithis day of : 
in the year Vat , in the county aforesaid. 


J. S., [SEAL.] 
J. P. (name of county.) 
55-56 V., c. 29, sch. 1, form Z. 


Form 27. 
(Section 694.) 


ORDER DISCHARGING WITNESS, WHEN ACCUSED DISCHARGED. 


Canada, 
Province of i 
County of “ 
To. the keeper of the common gaol at , in the 
county of , aforesaid. 

Whereas by (my) order dated the day of 


a 
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(instant) reciting that A. B, was lately before then charged 
before (me) for a certain offence therein mentioned, and that 
K. F., having appeared before (me) and being examined as a 
witness for the prosecution on that behalf, refused to enter into. 
recognizance to give evidence against the said A. B., and I 
therefore thereby committed the said E. F., to your custody, 
and required you safely to keep him until after the trial of the 
said A.B., for the offence aforesaid, unless in the meantime he 
should enter into such recognizance as aforesaid; and whereas 
for want of sufficient evidence against the said A. B., the said 
_ A. B., has not been committed or holden to bail for the said 
offence, but on the contrary thereof has been since discharged, 
and it is therefore not necessary that the said H. F., should be 
detained longer in your custody: These are therefore to order 
amd direct you the said keeper to discharge the said E. F., out 
of your custody, as to the said commitment, and suffer him to 
go at large. 

Given under my hand and seal, this day of ; 
in the year seat , in the county aforesaid. 
Ji 0, .[ SEAL, | 

J. PR. (name of county.) 
55-56 V., c. 29, sch. 1, form AA. 


Form 28. 


(Section 696.) 
RECOGNIZANCE OF BAIL. 


Canada, 

Province of : 
County of 

Be it remembered that on the day of , in 
the year er ACM? OL , (labourer), L. M. 
of , (grocer), and N..O. of , (butcher), personally 
came before (us) the undersigned, (two) justices of the peace 
for the county of , and severally acknowledged 


themselves to owe to our Sovereign Lord the King, his heirs 
and successors, the several sums following, that is to say: the 
said A. B., the sum of , and the said L. M. and N. O. 
the sum of , each, of good and lawful current money 
of Canada, to be made and levied of their several goods and 
chattels, lands and tenements respectively, to the uSe of our 
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said Sovereign Lord the King, his heirs and successors, if he, 
ithe said A. B., fails in the condition endorsed (or hereunder 
written). 


Taken and acknowledged the day and year first above men- 


tioned, at , before us, 
4 ERS 
4 JONG SB 
J. PB. (name of county.) 


The condition of the within (or above) written recognizance 
is such that whereas the said A. B., was this day charged before 
(us), the jusitices within mentioned for that (etc., as in the 
warrant); if, therefore, the said A. B., appears at the next 
superior court of criminal jurisdiction (or court of general or 
quarter sessions of the peace) to be sholden in and for the 
county of , and there surrenders himself into the 
custcdy of the keeper of the common gaol (or lock-up house) 
there, and pleads to such indictment as may be found against 
him by the grand jury, for and in respect to the charge afore- 
said, and takes his trial upon the same, and does not depart 
the said court without leave, then ithe said recognizamee to be 
void, otherwise to stand in full force and virtue. 

63-64 V., c. 46, form BB. 


ForM 29. 
(Section 698.) 


WARRANT OF DELIVERANCE ON BAIL BEING 
GIVEN FOR A PRISONER ALREADY COMMITTED, 


Canada, 
Province of 2 
County of 
To. the keeper of the common gaol of the counity of AS 
at , in the said county. 
Whereas A. B., late of , (labourer), has before (us) 
(two) justices of tthe peace in and for the said county of : 


entered into his own recognizance, and found sufficient sure- 
ties for his appearance at the next superior court of criminal 
jurisdiction (or court of general or quarter sessions of the peace), 
to be holden in and for the county of , to 


ee 
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answer our Sovereign Lord the King, for that (etc, as in the 
commitment), for which he was taken and committed to your 
said common gaol: These are therefore to command you, in 
His Majesty’s name, that if the said A. B., remains in your 
custody in the said common gaol for the said cause, and for no 
other, you shall forthwith suffer him to go at large. 


, Given under our hands and seals, this day of 

in the year get , in the county aforesaid. 
J. S., [SEAL.] 
J. N., [SEAL. | 


: J. P. (name of county.) 
63-64 V., c. 46, form CC. 


Form 30. 
Section 704.) 


GAOLER’S RECEIPT TO THE CONSTABLE FOR THE PRISONER. 


I hereby ceritify that I have received from W. T., constable, 


of the county of , the body of A. B., together with a 
warrant under the hand and seal of J. §., Esquire, justice of 
the peace for the said county of , and that the Said 


A. B., was sober (or as the case may be), at the time he was 
delivered into my custody. 
Pe Ke 
Keeper of the common gaol of ne said county. 
55-56 V., c. 29, sch. 1, form DD. 


Form 31. 
(Section 727.) 


CONVICTION FOR A PENALTY TO BE LEVIED BY DISTRESS AND . 
IN DEFAULT OF SUFFICIENT DISTRESS; BY IMPRISONMENT. 


Canada, 
Province of ; 
County of : - 
Be it remembered that on the day of Pak i 
the year , at , in the said county, 


A. B., is convicted before the undersigned, , a justice of 
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the peace for the said county, for that the said A. B. (ee, 
stating the offence, and the time and place when and where com- 
mitted), and I adjudge the said A. B., for his said offence to 
forfeit and pay the sum of $ (stating the penalty, and 
also the compensation, if any), toa be paid and applied according 
to law, and also to pay to the said C. D., the sum of 

, for his costs in this behalf; and if the said 
several sums are not paid forthwith, (on oo or before the 

of next), * I order that the same 
be levied by distress and sale of the goods and chattels of 
the said A. B., and in default of sufficient distress, * I ad- 
judge the said ey B., to be imprisoned in the common gaol 
of the said county, at in the said county 
of , (there to be kept at hard labour, if the Act or 
law authorizes this, and tit is so adjudged) for the term of 

unless the said several sums and all costs and 
charges of the said distress and of the commitment and of the 
conveying of the said A. B. to the said gaol are sooner paid. 

Given under my hand and seal, the day and year first above 

mentioned, at , in the county aforesaid. 


J. S., [SEAL.] 
J.P. (name of county). 


*Or when the issuing of a distress warrant would be ruinous 
to the defendant and his family, or it appears he has no goods 
whereon to levy a distress, then instead of the words between 
the asterisks * * say, ‘inasmuch as it is now made to appear ta 
me that the issuing of a warrant of distress in this behalf 
would be ruinous to the said A. B., and his family’, (or, ‘that 
the said A. B., has no goods or chattels whereon to levy the said 
sums by distress’). 

55-56 V., c. 29, sch. 1, form VV. 


Form 32. 
(Section 727.) 


CONVICTION FOR A PENALTY, AND IN DEFAULT OF 
PAYMENT, IMPRISONMENT. 


Canada, 
Province of j 
County of 
Be it remembered that on the day of . ing 


the year 2 aah ; , in the said county, ~ 
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A. B., is convicted before the undersigned, , a justice 
of the peace for the said county, for that he the said A. B. (ete., 
Stating the offence and the time and place when and where it was 
committed), and I adjudge the said A. B., for his said of- 
fence to forfeit and pay the sum of (stating the 
penalty and the compensation, if any) to be paid and applied 
according to law; and also ta pay to the said C. D., the sum 
of for his costs in this behalf; and if the said sev- 
eral sums are not paid forthwith (or, on or before 
next), I adjudge the said A. B., to be imprisoned in the common 
gaol of the said county, at , in tthe said county 
of (and there to be kept at hard ilabour, iif the Act 
or law authorizes this, and it is so adjudged) for the term of 
, unless the said sums and ithe costs and charges 

of the commitment and of the conveying of the said A. B., to 
the said common gaol are sooner paid. 

Given under my hand and seal, the day and year first above 
mentioned, at in the county aforesaid. 


J. :S5, SEAL] 


J. P. (name of county.) 
85-56 V., c. 29, sch. 1, form WW. 


Form 33. 
(Section 727.) 


CONVICTION WHEN THE PUNISHMENT IS BY IMPRISONMENT, ETC. 


Canada, . ) 
Province’ of ; 
County of ‘ \ 
Be it remembered that on the day of ate 
the year , at , in the said county, A. B. is con- 
victed before the undersigned, , a justice of the peace 


in and for the said county, for that he the said A. B. (e¢., 
stating the offence and the timé and placé when and where it was 
committed) ; and I adjudge the said A. B., for his said of- 
fence to be imprisoned in the common gaol of the said county, 
at , in the county of , (and there to 
be kept at hard labour, if the Act or law authorizes this, and 
it is so adjudged) for the term of -t and I also ad- 
judge the said A. B., ito pay to the said C. D., the sum of ; 
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for his costs .n this behalf, and if the said sum for costs is 
not paid forthwith (or on or before next) then* 
I order that the said sum be levied by distress and sale of the 
goods and chattels of the said A. B.; and in default of sufficient 
distress in that behalf,* I adjudge the said A. B., to be impri- 
soned in the said common gaol (and kept there at hard labour, 
if the Act or law authorizes this, and it is so adjudged) for the 
term of ; to commence at and from the expiration 
of the term of his imprisonment aforesaid, unless the said sum 
for costs and the costs and charges of the commitment and of 
the conveying of the said A. B., to gaol are sooner paid. 

Given under my hand and seal, the day and year first above 
mentioned, at , in the county aforesaid. 


J. S., [SEAL.] 
J. P., (name of county.) 


*Or when the issuing of a distress warrant would be ruinous 
to the defendant and his family, or it appears that he has no 
goods whereon to levy a distress then, instead of the words between 
the asterisks * * say, ‘inasmuch as it is now made ta appear 
to me that the issuing of a warrant of distress in this behalf 
would be ruinous to the said A. B., and his family’ (or, ‘that 
the said A. B., has no goods or chattels whereon to levy the said 
sum for costs by distress’). 

65-56/.Vx,) e929, “seho-1, (form 2X; 


Form 34. 


(Section 727.) 


ORDER FOR PAYMENT OF MONEY TO BE LEVIED BY DISTRESS, 
AND IN DEFAULT OF DISTRESS, IMPRISONMENT. 


Canada, 
Province of / 
County of 
Be it remembered that on , a complaint was made 
before the undersigned, , a justice of the peace in 


and for the said county of for that (stating the facts 
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entitling the complainant to the order, with the time and. place 
when and where they occurred), and now at this day, to wit, 
on , at , the parties aforesaid appear before me the 
said justice (or the said C. D., appears before me the said jus- 
tice, but ithe said A. B., although duly called, does not appear by 
hims?lf, his counsel or attorney, and it is now satisfactorily 
proved to me on oath that the said A. B., was duly served with 
the summons in this behalf, which required him te be and ap- 
pear here on this day before me or such justice or justices of 
the peace for the county, as should now be here, to answer the 
said complaint, and to be further dealt with according to law); 
and now having heard the matier of the said complaint. I do 
adjudge the said A. B., to pay to ithe said C. D., the sum of 
forthwith (or on or before next, or as the Act or law 
requires), and also to pay to the said C. D.. the sum of 

for his costs in this behalf; and if the said several sums are not 
paid forthwith (or on or before next), then* I hereby 
order that the same ‘be levied by distress and sale of the goods 
and chattels of the said A. B., and in defaylt of sufficient dis- 
tress in that behalf*I adjudge the said A. B., to be imprisoned 
in the common gaol of tthe said county, at , in the 
said county of , (and there kept at hard labour, 
if the Act er law authorizes this, and it is so adjudged) for the 
term of , unless the said several sums and all costs 
and charges of the said distress and of the commitment and of 
the conveying of the said A. B., to the said common gaol are 
sconer paid. 


Given under my hand and seal, this day of : 
in the year ee , in the county aforesaid. 
J. S., [SEAL.] 


J. P., (name of county.) 


*Or when the issuing of a distress warrant would be rwincus 
to the defendant and his family, or it appears that ho his no °* 
goods whereon to levy a distress, then, insteat of the werds 
beticeen the asterisks * * say, ‘inasmuch as it is now made to 
appear to me.that the issuing of a warrant of distres: in this 
behalf would be ruinous to the said A. B, and his family.’ (or 
that the said A. B.. has no goods or chattels where to levy the 
said sums by distress’). 

BD-56:V., c. 29, sch. 1, form YY. 
34 
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Form 35. 


(Section 727.) 


ORDER FOR PAYMENT OF MONEY, AND IN DEFAULT oF 
PAYMENT, IMPRISONMENT. 


Canada, 
Province of ‘ 
County of : 
Be it remembered that on » complaint was made 
before the undersigned, , a justice of the peace in 


and for the said county of for that (stating the facts 
entitling the complainant to the order, with thé time and place when’ 
and where they occurred), and now on this day, to wit, on 

ee , the parties aforesaid appear be- 
fore me the said justice (or the said C. D., appears before me 
the said justice, ‘but the said A. B., although duly called, does 
not appear by ‘himself, his counsel or attorney, and it is now 
satisfactorily proved ‘to me upon oath that the said A. B. was 
duly served with the summons in this behalf, which required 
him to be and appear here this day before me, or such justice or 
justices of the peace for the said county, as should now be here, 
to answer to the said complaint, and to be further dealt with 
according to law), and now having heard the matter of the said 
complaint, I do adjudge the said A. B. to pay to the said C. D. 


the sum of forthwith (or on or before ; next, 
or as the Act or law requires), and also to pay ta the said C. D. 
the sum of for his costs in this behalf; and if the 


said several sums are not paid forthwith (or on or _ before 
next), then I adjudge ‘the said A. B. to be 


imprisoned in the common gaol of the said county at : 
in the said county of , (there to be kept at hard 
labour, if the Act or law authorizes this, and it is so adjudged) 
for the term of , unless the said several sums and 


the costs and charges of the commitment and of the conveying 
of the said A. B. to the said common gaol] are sooner paid. 

Given under my hand and seal, this day of oe 
in the year at , in the county aforesaid. 


J; S.,  TSEAL] 
J. P. (name of county.) 
55-56 V., c. 29, sch. 1, form ZZ. 
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Form 36, 
(Section 727.) 


ORDER FOR ANY OTHER MATTER WHERE THE DISOBEYING 


OF IT IS PUNISHABLE WITH IMPRISONMENT. 


Canada, 
Province of ; 
County of 


Be it remembered that) on 
made before the undersigned, , a justice of the 
peace in and for the said county of , for that 
(stating the facts entitling the complainant to the order, with 
the time and place where and when they occurred); and now 
on this day, to wit, on », at , the 
parties aforesaid appear before me the said justice (or the 
said C. D. appears before me the said justice, but the said A. B., 
although duly called, does not appear by himself, his counsel 
or attorney, and it is now satisfactorily proved to me, upon 
oath, that tthe said A. B., was duly served with the summons 
in this behalf, which required him ito be and appear here this 
day before me, or Such justice or justices of the peace for the 
said county, as should now be here, to answer to ‘the said com- 
plaint and to be further dealt with according tio law); and now 
having heard the matter of ‘the said complaint, I do adjudge 
the said A. B. to (here state the matter requred to be done), 
and if, upon a copy of the minute of this order being served 
upon tihe said A. B., either personally or by leaving the same 
for him at his last or most usual place of abode, he neglects or 
refuses to obey the same, in that case I adjudge tthe said A. B., 
for such his disobedience, to be imprisoned in the common. gaol 


, complaint was 


of the said county, at , in the said county of : 
(there to be kept at hard labour, if the Act or lmo authorizes 
this and it is so adjudged) for the term of ; unless 
the said order is scaoner obeyed, and I do also adjudge the said 
A. B., to pay to the said C. D. the sum of tor his 
costs in this behalf, and if the said sum for costs is not paid 
forthwith (or on or before next), I order the same 


to be levied by distress and sale of the goods and chattels of the 
said A. B., and in default of sufficient distress in that behalf 
I adjudge the said A. B. to be imprisoned in the said common 
gaol (there to be kept at hard labour (if the Act or law author- 
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izes this, and it is so adjudged) for the space of 
to commence at and from the termination of his imprisonment 
aforesaid, unless the said sum for costs is sooner paid. 
Given under my hand and seal, this day of 
in the year hat , in the county aforesaid. 


Ke S. [SEAL] 
J. P. (name of county.) 
65-56 V., c. 29, sch. 1, form AAA. 


(Section 730.) 


FORM OF ORDER OF DISMISSAL OF AN INFORMATION OR COMPLAINT. 


Canada, 
Provinee of , 
County of : 
Be it remembered that on , information was laid 
(or complaint was made) before the undersigned, jue 


justice of the peace in and for the saii-county of 

for that (etc., as in the summons of the defendant) and now 
at this day to wit, on ak (if at any 
adjournment insert here: ‘to which day th> hearing of this 
case was duly adjourned, of which the said C. D,, had due 
notice,’) both the said parties appear before me in order that 
I should hear and determine the said information (or com- 
plaint) (or the said A. B., -appears before me, but the said 
C. D., although duly called, does not appear); [whereupon the 
matter of the said information (or complaint) being by me 
duly considered, it manifestly appears tto me thaite the said in- | 
formation (or complaint) is not proved, and] (if the tnform- 
ant or complainant does not appear, these words may be omit- 
ted,) I do therefore dismiss the same, and do adjudge that the 
said C. D. do pay to the said A. B., the sum of for his 
costs incurred by him in uefence in his behalf; and if the said 
sum for costs is not paid forthwith (or on or before 

I order that the same be levied by distress and sale of the eoods 
and chattels of the said ©. D., and in default of sufficient dis- 
tress in that behalf, I adjudge the said C. D., to be imprisoned 
in the common gaol of the said county ; 
at , in the said county of (and 
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there kept at hard labour, if the Act or law authorizes this, and 
it is so adjudged) for the term of , unless the said 
sum for costs, and all costs and charges of the said distress and 
of the commitment and of the conveying of ithe said C. D., to 
the said common gaol are sooner paid. 

Given under my hand and seal, this day of A 
in the year oat , in the county aforesaid. 


J. 5., [SEAL.] 


J. P. (name of county.) 
55-56 V., c. 29, sch, 1, form BBB. 


Form 38. 
(Section 730.) 


ForM OF CERTIFICATE OF DISMISSAL. 


Canada, 

Province of 
County of . 
I hereby certify that an information (or complaint) pre- 
ferred by C. D., against A. B., for that (ete., as in the summons) 
was this day ‘considered by. me, a justice of the peace in and 


for the said county of , and was by me dismissed 
(with costs). 
Daited at , this day of , in the year 
o2.Sk 


J. P. (name of county.) 
55-56 V., c. 29, sch. 1, form CCC. 


Form 39. 
(Section 741.) 


WARRANT OF DISTRESS UPON A CONVICTION FOR A PENALTY. 


Province of 
County of 
To all or any of the constables and other peace officers in the 
said county of 


Canada, | 
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Whereas A. B., late of , (labourer), was on this day 
(or on last past) duly convicted before aes 
justice of the peace, in and for the said county of for 
that (stating the offence, as in the conviction), and it was there- 
by adjudged that the said A. B., should for such his offence, 
forfeit and pay (etc., as in the conviction), and should also pay 
to the said C. D. the sum of » for hig costs in 
that behalf; and it was thereby ordered that if the said several 
sums were not paid (forthwith) the same should be levied by 
distress and sale of the goods and chattels of the said A. B., and 
it was thereby also adjudged that the said A. B., in default of 
sufficient distress, should be imprisoned in the common gaol of 
the said county, at , in the said county 
‘of (and there kept at hard labour if the con- 
viction so adjudges) for ithe space of 
unless the said scveral sums and all costs and charges of the 
said distress, and of the commitment and conveying of ithe said 
A. B., to the said common gaol were sooner paid; *And whereas 
the said A. B., being so convicted as aforesaid, and being (now) 
required to pay the said sums of and has 
not paid the same or any part thereof, but therein has made 
default: These are, therefore, to command you in His 
Majesty’s name forthwith to make distress of the goods and 
chattels of the said A. B.; and if within days next 
after the making of such distress, the said sums, together with , 
the reasonable charges of taking and keeping the distress, are 
not paid, then to sell the said goods and chattels so by you dis- 
trained, and tio pay the money arising from such sale unto me, 
the convicting justice (or one of the convicting justices), that 
I may pay and apply the same as by law directed, and may 
render the overplus, if any, on demand, to the said A. B.: and 
if no such distress is found, then to certify the same unto me 


that such further proceedings may be had thereon as to law 
appertain. 


vice ner is 
poe tact 
Given under my hand and seal, this day of 
in the year ah , in the county aforesaid. 


J. S., [SEAL.] 


J. R. (name of county.) 
55-56 V., c. 29, sch. 1, form DDD. 


(Section 741.) 


WARRANT OF DISTRESS UPON AN ORDER FOR THE PAYMENT 


or Money. 


Canada, 
Province of 7 
County of 


To all or any of the constables and other peace officers in the 
said county of : 

Whereas on , last past, a complaint was made 
before , a justice of the peace in and for the said 
county, for that (etc., as in the order), and afterwards, to wit, 
on ar at , the said parties appvared before 

(as in the order), and thereupon the matter of the 
said complaint having been considered, the said A. B., was 
adjudged to pay to the said C. D., the sum of 


, On 
or before then next, and also to pay to the said 
C. D., the sum of 


, for his costs in that behalf; and itt 
was ordered that if the said several sums were nct paid on or 
before ‘thie said ttihen mext, the ‘same ‘should be 
levied by distress and sale of the goods and chattels of the said 
A. B.; and it was adjudged that in default of sufficient distress 
in that behalf, the said A. B., should be imprisoned in the com- 
mon gaol of the said county, at , in the said 
county of (and there kept at hard 
labour if the order so directs) for the term of , 
unless the said several sums and ail costs and charges of the 
distress (and of the commitment and conveying of the said 
A. B, to the said common gaol) were sooner paid; *And 
whereas the time in and by the said order appointed flor the pay- 
ment of the said several sums of » and has 
elapsed, but the said A. B., has not paid the same, Sr any part 
thereof, but therein has made default: These are, therefore, 
to command you, in His Majesty’s name, forthwith to make 
distress of the goods and chattels of the said A. B.; and if 
within the space of days after the making of such 
distress, the said last mentioned sums, together with the reason- 
able charges of taking and keeping the said distress, are not 
paid, then to sell the said goods and chattels so by you distrained, 
and to pay the money arising from such sale unto me (0 
some other of the convicting justices, as the casé may be), that [ 
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(or he) may pay or apply the same as by law directed, and 
may render the overplus, if any, on demand to the said A. 
B.; and if no such distress can be found, then to certify the 
same unto me, to the end that such proceedings may be had 
therein as to law appertain. 


Given under my hand and seal, this” day of ’ 
in the year ere a , in the county aforesaid. 
J. S., [SEAL.] 


of J. P. (name of county.) 
55-56 V., ¢c. 29, sch. 1, form EEE. 


Form 41. 
(Section 741.) 


WARRANT OF COMMITMENT UPON A CONVICTION FOR A 
PENALTY IN THE FIRST INSTANCE. 


Canada, 

Province of 
County of ° 
To all or any of the constables and other peace officers in the 
said county of , and to the keeper of the com- 
mon gaol of the said county of , at a 
the said county of ; 

Whereas A. B., late of , (labourer), was on this 
day convicted before the undersigned, , a justice of 


the peace in and for the said country, for that (stating the 
offence, as in the conviction), and it was thereby adjudged that 
the said A. B., for his offence, should forfeit and pay the sum 
of (etc., as in the conviction), and should pay to 
the said C. D. the sum of for this cosits in that behalf; 
and it was thereby further adjudged that if the said several 
sums were not paid (forthwith) the said A. B. should be impris- 


oned in the common gaol cf the county, at . in the 
said county of (and there kept at hard labour if 
the conviction so adjudges) for tthe iterm of , unless the 


said sevéral sums and the costs and charges of the commit- 
ment and of the conveying of the said A. B. to the said com- 
mon gaol were sooner paid; And whereas the time in and 
by tthe said conviction appointed for the payment of the said 
several sums thas elapsed, but the said A. B., has not paid the 
same, or any part thereof, but therein has made default: These 
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are, therefore, to command you, the said peace officers, or any 
one of you, to take the said A. B., and him safely to convey to 
the common gaol at aforesaid, and there to deliver him 
to ithe said keeper thereof, together with this precept: And I 
do hereby command you, the said keeper of the said common 
gaol, to receive the said A. B., into your custody in the said 
common gaol, there to imprison him (and keep him at hard 
labour if the conviction so adjudges) for tthe term of A 
unless the said several sums and the costs and charges of ithe 
commitment and of the conveying of the said A. B. to the said 
common gaol are sooner paid unto you, the said keeper; and 
for your so doing, this shall be your sufficient warrant. 

Given under my hand and seal, this day of ; 
in the year , at , in the county aforesaid. 


J. S., [SEAL.] 
J. 


P. (name of county.) 
55-56 V., c. 29, sch. 1, form FFF. 


Form 42, 
(Section 741.) 


WARRANT OF COMMITMENT ON AN ORDER IN THE FIRST INSTANCE. 


Canada, 
Province of ‘ } 
County of ; 
To all or any of the constables and other peace officers in the 
said county of and to the keeper of the common 
gaol of the county o ; at , in the said 
county of : 

Whereas, on last past, complaint was made 
before tthe undersigned , a jusitice of the peace 
in and for the said county of , for that (ete 
as in the order), and afterwards, to wit, on the day 
of at A. B. and C. D. appeared be- 


fore me, tthe said justice (or as it is in the order), and there- 
upon having considered the matter of the complaint, I adjudged 
the said A. B. to pay the said C. D. the sum of : 
on or before the day of itthen next, and also to 
pay to the said C. D. the sum of , for his costs in that 
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behalf; and I also thereby adjudged that if tthe said several 
Sums were not paid on or before the day of 
then next, the said A. B. should be imprisoned in the common 
gaol of the county of he , in the said county 
of (and there be kept at hard labour if the order so 
directs) for the term of unless the said several 
sums and the costs and charges of the commitment and of tthe 
conveying of the said A. B. to the said common gaol, were soon- 
er paid; And whereas tthe time in and by the said order appoint- 
ed for payment of the said several sums of money has elapsed, 
but the said A.B. has not paid tthe same, or any part thereof, 
but therein has made default: These are, therefore, to com- 
mand you, the said peace officers, or any of you, to taxe the 
Said A. B.and him safely to convey tothe said.common gaol, at 
; aforesaid, and there to deliver him to the keeper 

thereof, together with this precept: And I do hereby com- 
mand you, the said keeper of the said common gaol, to receive 
the said A. B., into your custody in tthe said common gaol, there 
to imprison him (and keep him at hard labour if the order so 
directs) for the term of unless the said several sums 
and the costs and charges of the committment and of conveying 
him to the said common gaol are sooner paid unto you the said 
keeper; and for your so doing, this shall be your sufficient war- 
rant. 

Given under my ‘hand and seal, this day of a 
in the year ape , in the county aforesaid. 


J. S., [SEAL.} 
J. 


P. (name of county.) 
55-56 V., c. 29, sch. 1, form GGG. 


Form 48. 
(Section 741.) 


ConsTABLE’S RETURN TO A WARRANT OF DISTRESS. 


I, W. T., constable of ; in the county of 3 
e certify to J. S., Esquire, a justice _of the peace in an 
oe A meine of , that by virtue of this warrant 


ili goods and chattels of the 
have made diligent search for the goods and ¢ é q 
within mentioned A. B., and that I can find no sufficientt goods 
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or chattels of the said A. B. thereon to levy the sums within men- 
tioned. 


Witness my hand, this day of 
nine hundred and ; 
po-00. Vi, €.) 29,,seh 12 form. TIT. 


, One thousand 


Form 44. 
(Section 741.) 


WARRANT FOR COMMITMENT FOR WANT OF DISTRESS. 


Provinee of : 
County of 


» 


Canada, ! 


To all or any of the constables and other peace officers in the 


county of , and to the keeper of the common gaol 
of the said county of , at , in the said 
county. 


Whereas (etc., as in either of the foregoing distress warrants 

39 or 40, to the asterisk, * and then thus): And whereas, afiter- 
wards on the day of , In the year 
aforesaid, I, the said justice, issued a warrant ito all or any 
of the peace officers of the county of . ,» com- 
manding itthem, or any of them, to levy tthe said sums of 
and by distress and sale of the goods and 

chattels of the said A. B.: And whereas it appears ito me, as 
well by the return of the said warrant of distress by the peace 
officer who had the execution of the same, as otherwise, that the 
Said peace officer has made diligent search for the goods and 
chattels of the said A. B., but that no sufficient distress whereon 
to levy the sums above mentioned could be found: These are, 
therefore, to command you, the said peace Officers, or any one 
of you, ito take the said A. B., and him safely to convey to the 
common gaol at aforesaid, and there deliver him 
to the said keeper, together with this precept: And I do 
hereby command you, the said keeper of the said common gaol, 
to receive the said A. B. into your custody, in the said common 
gaol, there to imprison him (and keep him at hard labour if 
the order so directs) for the term of , unless the 
said several sums, and all the costs and charges of the saii 
distress and of the commitment and of the conveying of the 
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said A. B., to the said common gaol are sooner paid unto you, 
the said keeper; and for so doing this shall be your sufficient 
warrant. ; 

‘Given under my hand and seal, this day of ; 
in the year 7 at , in the county aforesaid. 


J. S., [SEAL. 
J. P. (name of county.) 
55-56 V.; c. 29, sch. 1, form JJJ. 


Form 45. 
(Section 742.) 


WARRANT OF DISTRESS FOR COSTS UPON AN ORDER FOR 
DISMISSAL OF AN INFORMATION OR COMPLAINT. 


To all or any of the constables and other peace officers in the 
said county of ; 


Canada, 
Province of 
County of . 

Whereas on last past, information was laid (or com- 
plaint was made) before , a justice of the peace in and 
for the said county of , for that (etc., as in the order of 
dismissal) amd afterwards, to wit, on at both 
parties appearing before (me) rain order that (J) should 


hear and determine the same, and the several proofs adduced to 
(me) in that behalf, being by (me) duly heard and considered, 
and it manifestly appearing to (me) that the said information 
(or complaint) was not proved, (J) therefore dismissed the 
same and adjudged that the said C. D. should pay to the said 
A. B. the sum of , for his costs incurred by him in his 
defence in that behalf; and (7) ordered thait if the said sum for 
costs was not paid (forthwith) the same should be levied on the 
zoods and chattels of the said C. D., and (7) adjudged that in 
default of sufficient distress in that behalf the said C. D. should 
be imprisoned in the common gaol of the said county of 

, in the said county of (and 
there kept at hard Jabour if the order so directed) Tor the space 
of unless the said sum for costs, and all costs 
kod charges of ithe said distress and of the commitment and of 
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the conveying of the said A. B. to the said common gaol, were 


sooner paid; * And whereas the said C. D. being now required 
to pay to the said A. B., the said sum for costs, has not) paid the 
same, or any part thereof, but therein has made default: These 
are, therefore, to command you, in His Majesty’s name, forth- 
with to make distress of the goods and chattels of the said 
C. D. and if within the iterm of days next after the making 
of such distress, the said last mentioned sum, together with the 
reasonable charges of taking and keeping the said distress, shall 
not be paid, then to sell the said goods and chattels so by you 
distrained, and to pay the money arising from such sale to 
(me) that (1) may pay and apply the same as by law directed, 
and may render the overplus (if any) on demand to the Said 
C. D., and if no distress can be found, then ito certify the same 
unto (me) (or to any other justice of the peace for the said 
county), that such proceedings may be had therein as to law 
appertain. 


Given under my hand and seal, this day of ; 
in the year speak , in the county aforesaid. 
J. S., [SEAL.] 


J. P. (name of county.) 
55-56 V., 29, sch. 1, form KKK. 


Form 46. 
(Section 742.) 


WARRANT OF COMMITMENT FOR WANT OF DISTRESS. 
' 


Canada, 

Province of 

County of 

To all or any of ithe constables and other peace officers in the 
said county of _, and to the keeper of the common gaol 
of the said counity of at , in the said county 
of ; : 

Whereas (etc., as in form 45 to the asterisk, * and then 

thus): And whereas aftierwards, on the day 
of , in the year aforesaid, I. the said justice, issued a 


warrant to all or any of the peace officers of tthe said county, 
commanding them, or any one of ittthem, to levy the said sum 


a on 
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of , for costs, by distress and sale of the goods 
and chattels of the said C. D.: And whereas it appears to me, 
as well by the return to the said warrant of distress of the peace 
officer charged with the execution of the same, as otherwise, 
that ithe said peace officer has made diligent search for the goods 
and chattels of the said C. D., but that no sufficient distress 
whereon to levy the sum above mentioned could be found: 
These are, therefore, to command you, the said peace officers, 
or any one of you, to take the said C. D., and him safely convey 
to the common gaol of the said county, at aforesaid, 
and there deliver him to the keeper thereof, together with this 
precept: And I hereby command you, the said keeper of the 
said common gaol, to receive the said C. D. into your custody 
in the said common gaol, there to imprison him (and keep him 
at hard labour if the order so directed) for the term of ; 
unless the said sum, and all. the costs and charges of the said 
distress and of the commitment and of the conveying of the said 
C. D. to the said common gaol are sooner paid unto you the 
said keeper; and for your so doing, this shall be your sufficient 
warrant. 


Given under my hand and seal, this day of ; 
in the year , at , in the county aforesaid. 
J. S., [SEAL.] 


J. P. (name of county.) 
55-56 V.,0¢e. 29, sch. 1, form oLiUL. 


Form 47. 
(Section 743.) 


ENDORSEMENT IN BACKING A WARRANT OF DISTRESS. 


Canada, 
Province of 
County of 


Whereas proof upon oath has this day been made before 
me , a justice of the peace in and for the said 
county, that the name of J. S. to tihe within warrant subscribed 
is of the handwriting of the justice of the peace within men- 
tioned, I do therefore authorize W. T., who briugs me this © 
warrant, and all other persons to whom this Warrant Was - 


a OF ites oe 


i 
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originally directed, or by whom the same may be lawfully 
executed, and also all peace officers in the said county of 
to. execute the same within the said county. 


Given under my hand this day of 


, one 
thousand nine hundred and 


On KK; 


J. P. (name of county. 
55-56 V., c. 29, sch. 1, form HHH. ‘ ae 


—_—____. 


Form 48. 
(Section 748.) 


COMPLAINT BY THE PARTY THREATENED, FOR SURETIES 
a FOR THE PEACE. 


Canada, 
Province of 
County of 


The information (or complaint) of C. D., of : 
in the said county of , (labourer), (if preferred by an 
attorney or agent, say—by D. E., his duly authorized agent (or 
attorney), in this behalf), taken upon oath, before me, the 
undersigned, a justice of the peace, in and for the said county 


of pei ' in the said counity 
of , this day of in the 
year , who says that A. B., of Nelle Ge 
said county, did, on the day of 


(instant or last past), threaten tthe said C. D. in the words or 
to the effect following, that is to say: (set them out, with the 
circumstances under which they were used); and that from the 
above and other threats used by tthe said A. B., towards the said 
C. D., he, the said C. D.,-is afraid that the said A. B. will do 
him some bodily injury, and therefore prays that the said 
A. B. may be required to find sufficient sureties to keep the 


‘peace and be of good behaviour towards him, the said C. D.; 


and the said C. D. also says that he does not make this com- 
plaint) against nor require such sureties from the sald A. B. 
from any malice or ill-will, but merely for the preservation of 


his person from injury. 


55-56 V., c. 29, sch. 1, form WW. 


92 we cee 


«B44 
Form 49. 


(Sections 748 and 1058.) 


FORM OF RECOGNIZANCE To KEEP THE PEACE, 


Canada, 
Province of 
County of 
Be it remembered that on the day of ; 
in the year jak, JB fof , (labourer), 
L. M. of ,(grocer), and N. O. of , (butcher), 
personally came before (ws) the undersigned, (two) justices 
of the peace for the county of , and severally 


acknowledged themselves to owe to our Lord the King the 
several sums following, that is to say: the said A. B. the sum 
of and, the said L. M. and N. O. the sum of , each, 
of good and lawful money of Canada; to be made and levied of 
their goods and chattels, Jands and tenements respectively, ito 
the use of our said Lord the King, his heirs and successors, if 
he, the said A. B., fail in the condition endorsed (or hereunder 
written). 


Taken and acknowledged the day and year first above men-. 
tioned at before us. 


ARSE 
Jae; 


J. P. (name of county.) 


The condition of the within (or above) written recognizance 
is such ithat if the within bound A. B. (of, etc.), keeps the 
peace and is of good behaviour towards His Majesty and his 
l'ege people, and especially towards C. D. (of, etc.), for the term 
of now next ensuing, then the Said recognizance to 
be void, otherwise to stand in full force and virtue. 

55-56 V., c. 29, sch. 1, form XXX. 
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Form 50. 
(Section 748.) 


FORM OF COMMITMENT IN DEFAULT OF SURETIES. 


Canada, 
Province of 
County of ‘ } 
To all or any of the constables and other peace officers in the 
county of , and to the keeper of the common gaol 
of the said county, at ,» in tthe said county. 
Whereas on the day of (instant), com- 


plaint on oath was made before the undersigned (or J. L., 
Esquire), a justice of the peace in and for tthe said county 


of > bY CooDs. OL , in the said 
county, (labourer), ithat A. B,. of (etc.), on the day 
of OAL aforesaid, did threaten (etc., 


follow to the end of complaint, as in form above, in the past 
tense, then): And whereas the said A. B. was this day brought 
and appeared before me, the said justice (or J. L., Esquire, a 
justice of the peace in and for ithe said county of 

to answer unto the said complaint; and having been required 
by me to enter into his own recognizance in tthe sum of a 
with two sufficient sureties in the sum of each, to 
keep the peace and be of good behaviour towards His Majesty 
and this liege people, and especially towards the said C. D., has 
refused and neglected, and still refuses and neglects, to find 
such sureties: These are, therefore, to command you, and each 
of you, tio take the said A. B., and him safely to convey to ine 
common gaol at aforesaid, and there to deliver 
him to the keeper thereof, together with this precept: And I 
do hereby command you, the said keeper of the said common — 
gaol, to receive the said A. B. imto your custody in the said 
common gaol, there to imprison him for the space of 

or until he shall otherwise be discharged in due course of law, 
unless jhe, in the meantime, finds sufficient sureties to keep the 
peace as aforesaid. " 


Given under my hand and seal, this day of oo 
in the year SAaL , in the county aforesaid. 
J. §., [SEAL.] 


; ; J. P, (name of county.) 
55-56 V., ¢. 29, sch. 1, form Bes 
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Form 51. 


FORM OF RECOGNIZANCE TO TRY THE APPEAL, 


Canada, 
Province of 2 
County of _ : 

Be it remembered that on ; AYER OF ’ 
(labourer), and L. M., of , (grocer), and N. O. 
of , (yeoman), personally came before the under- 
signed , a justice of the peace in and for the said 
county of , and severally acknowledged themselves 
to owe to our Sovereign Lord the King, the several sums follow- 
ing, that is to say, the said A. B. the sum of , and 
the said L. M. and N. O. the sum of , each, of 


good “and lawful money of Canada, to be made and levied of 
their several goods and chattels, lands and tenements respec- 
tively, to the use of our said Lord the King, his heirs and suc- 
cessors, if he the said A. B. fails in the condition endorsed (or 
hereunder written). 

Taken and acknowledged the day and year first above men- 
tioned at , before me. 

are 


J. P. (name of county.) 


The condition of the within (or the above) written recog- 
nizamce is such that if the said A. B. personally appears at the 
(next) General Sessions of the Peace (cr other court discharg- 
ing the functions of the Court of General Sessions, as the case 


may be), to be holden at , on the day 
of , hext, in and for the said county of , and 
tries an appeal against a certain conviction, bearing date the 
day of , (instant), and made by (me) the said 

justice. whereby he, the said A. B., was convicted, for that he, 
the said A. B. did, on the day of | , at 
in the said county of , (here set out the 


> 


offence as stated in the conviction); and also abides by the judg- 
meut of the court upon such appeal and pays such costs as are 
by the court awarded, then the said recognizance to be void, 
otherwise to remain in full force and virtue. 


547 


ForM OF NOTICE or sUCH RECOGNIZANCE TO BE GIVEN TO 
THE APPELLANT AND HIS SURETIES. 


Take notice, that you, A. B., are bound in the sum of . 
and you, L. M. and N. O., in the sum of , each, that 
you the said A. B. will personally appear at the next General 
Sessions of the Peace to be holden at , in and for 
the said county of , and try an appeal against a 
conviction (or order) dated the day of 
(instant), whereby you A. B. were convicted of (or grderods 
etc.,) (stating offence or the subject of the order shortly), and 
abide by the judgment of the court upon such appeal and pay 
such costs as are by the court awarded, and unless you the said 
A. B. personally appear and try such appeal and abide by such 
judgment and pay such costs accordingly, the recognizance en- 
tered into by you will forthwith be levied on you, and each 
of you. 

Dated at this day of , one 
thousand nine hundred and ; 

55-56 V. c. 29, sch. 1, form OOO. 


Form 52. 
(Section 759.) 


CERTIFICATE OF CLERK OF THE PEACE THAT THE Costs OF 
AN APPEAL ARE NOT PAID. 


& 


Office of the clerk of the peace for the county of 
TITLE OF THE APPEAL. 


I hereby certify that at a Court of General Sessions of the 
Peace (or other court discharging the functions of the Court 
of General Sessions. as the case may be), holden at 
in and for the said county, on last past, an appeal 
by A. B., against a conviction (or order) of J. S., Esquire, a 
justice of tihe peace in and for the said county, came on to be 
tried, and was there heard and determined, and the said Court .- 
of General Sessions (or other court, as the case may be) there- 
upon ordered that tne said conviction (or order should be con- 
firmed (or quashed), and that the said (appellant) should pay 
to the said (respondent) the sum of ; , for his costs 


& 
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incurred by him in the said appeal, and which sum was thereby 
ordered to be paid to the clerk of ithe peace for the said county, 
on or before the day of (instant), to be 
by him handed over to the said (respondent), and I further 
certify that the said sum for costs has not, nor has any part 
thereof, been paid in obedience to the said order. 
Dated at , this day of , one 
thousand nine hundred and 
Oat = x 


Clerk of the Peace. 
55-56 V., c. 29, sch. 1, form PPP. 


Form 53. 
(Section 759.) 


WARRANT OF DISTRESS FOR COSTS OF AN APPEAL 
AGAINST A CONVICTION OR ORDER. 


Canada, 
Province of 
County of : 
To all or any of the constables and other peace officers in the 
said county of : 

Whereas (etc., as in the warrants of distress, forms 89 or 40, 
and to the end of the statement of the conviction or order, and 
then thus): And whereas the said A. ,B. appealed tu the Court 
of General Sessions of the Peace (or other court discharging 
the functions of the Court of General Sessions, as the case may 
be), for the said county, against the said conviction or order, 
in which appeal lhe said A. B. was tthe appellant, and the 
said C. D. (or) J. S., Esquire, the justice of the peace who 
made the said conviction (or order) was the respondent, and 
which said appeal came on to be tried and was heard and deter- 
mined at the last General Sessions of the Peace (or other 
court, as the case may be) for the said county, holden at ; 
on - and the said court thereupon ordered that the 
said conviction (or order) should be confirmed (or quashed) 
‘and that the said (appellant) should pay to the said (respon- 


dent) the sum of , for his costs incurred by him in 
the said appeal, which said sum was to be paid to the clerk of 
the peace for the said county, on or before the _ day 


at 


Pe 
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of , one thousand nine hundred and , to 
be by him handed over to the said C. D.; and whereas the clerk 
of the peace of the said county thas, on the day 
of (instant), duly certified that the said sum for 
costs had not been paid: * These are, therefore, to command 
you, in His Majesty’s name, forthwith to make distress of the 
goods and chattels of the said A. B., and if, within the term 
Or days next after the making of such distress, 
the. said last mentioned sum, together with tthe reasonable 
charges of taking and keeping the said distress, are not paid, 
then to sell the said goods and chattels so by you distrained, 
and to pay the money arising from such sale to the clerk of the 
peace for the said county of , that he may pay 
and apply the same as by law directed; and if no such distress 
can be found, then to certify the same unto me or any other 
justice of the peace for the said county, that such proceedings 
may be had therein as to law appertain. 


Given under my hand and seal, this day of rer 
in the year ae , in the county aforesaid. 
O. K ..,[SEAL, ] 


J. P. (name of county.) 
55-56 V., c. 29, sch. 1, form QQQ. 


Form 54. 
(Section 759.) 


WARRANT OF COMMITMENT FOR WANT OF DISTRESS IN 
THE LAST CASE. 


) Canada, 
Province of ; 
County of 4 
To all or any of the constables and other peace officers in the 
said county of , and to the keeper of the common 
gaol of the said county at , in the said county. 
Whereas (etc., as in form 53, to the asterisk * and then 
thus): And whereas, afterwards. on the day of ae si 
the year aforesaid, I, the undersigned, issued a warrant to all 
or any of the peace officers in the said county of ; 
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commanding them, or any of them, to levy the said sum of 
, for costs, by distress and sale of the goods and chat- 
tels of the said A. B.; And whereas it appears to me, as well 
by the return to the said warrant of distress of the peace 
officer who was charged with the execution of the same, as 
otherwise, that the said peace officer has made diligent search 
for the goods and chattels of the said A. B., but that no suffi- 
cient distress whereon to levy the said sum above mentioned 
could be found: These are, therefore, to command you, the said 
peace officers or any one of you, to take the said A. B., and him 
safely to convey to the common gaol of the said county of ; 
at aforesaid, and there deliver him to the said keeper 
thereof, together with this precept: And I do hereby command 
you, the said keeper of the said common gaol, to receive the said 
A. B. into your custody in the said common gaol, there to 
imprison him for the term of , unless the said sum 
and all costs and charges of the said distress and of the commiit- 
ment and of the conveying of the said A. B. to the said common 
gaol, are sooner paid unto you, the said keeper; and for sc 
doing this shall be your sufficient warrant. ; 
Given under my hand and seal, this. day of , 
in the year , at , in the county aforesaid. 


O. K., [SEAL.] 
J. P., (name of county.) 


55-56 V., c. 29, sch. 1, form RRR. 


ree 


(Section 799.) 
CONVICTION. 
Canada, 

Province of 
County of 

Be it remembered that on the day of J 
in the year ry , A. B., being 
charged before me, the undersigned, , of the said 


(city) (and consenting to my trying the charge summarily), 
is convicted before me, for that he, the said A. B., (etc., stating 


a dd1 


the offence, and the time and place when and where committed), 
and I adjudge the said A. B., for his said offence, to be impri- 
soned in the (and there kept at hard labcur, 
if it is so adjudged) for the term of 

Given under my nand and seal, the day and year first above 
mentioned at afores: aid 


G. F., [SEAL. | 
Police magistrate 
for 
(or as the case may be). 
55-56 V., c. 29, sch. 1, form QQ. 


Form 56. 
(Section 799.) 


CONVICTION UPON A PLEA OF GUILTY. 


Canada, 
Province of 
County of . 
Be it remembered that on the day of 
in the year at > eee: being 
charged before me, the undersigned, vf the said 


(city) (and consenting to my trying the charge summarily), 
for that he, the said A. B., (ete, stating the offence, and the 
time and place when and where committed), and pleading guilty 
to such charge, he is thereupon convicted before me of tthe said 
offence; and I adjudge him, the said A. B., for his said offence, 
to be imprisoned in the (and there kept at hard 
labour, if it is so adjudged) for the term of 

Given under my hand and seal, the day and year first’ above 
mentioned, at aforesaid, 


G, F., [SEAL.] 

Police magistrate 
for 

(or as the case may be). 

Bb-D64V., 0 29;schio1,\ form RR: 
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Form 57. 
(Section 799.) 


CERTIFICATE OF DISMISSAL. 


Canada, 
Province of ; 
County of . Re 
I, the undersigned, , of the city (or as’ 
the case may be) of , certify that on the day 
of , in the year at aforesaid, 


A. B., being charged before me (and consenting to my trying 
the charge summarily) for that he, the said A. B., (etc., stating 
the offence charged, and the time and placé when and where al- 
leged to have been committed), I did, after having summarily tried 
the said charge, dismiss the same. 

Given under my hand and seal, this day of 
in the year » at , aforesaid. 
G. F., [SEAL.] 
Police magistrate 

for 

(or as the case may be). 
55-56 V., c. 29, sch. 1, form §S. 


Form 58. 
(Section 813.) 


CERTIFICATE OF DISMISSAL. 


Canada, 
Province of A 
County of 
, justices of 
tthe peace for the of 
(or if a recorder, 
Chg shure, pL the 
of , as the case may be), do hereby certify that 
on the day of » in the year 
at , in the said of , A. B. was prought 


before us, tihe said justices (or me, the said ), 
charged with the following offence, that is to say (here state 
briefly the particulars of the charge), and that we, the said jus- 


ae ae ee 


Yaa 
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tices, (or I, the said ) thereupon dismissed the said 
charge. 
Given under our hands and seals (or my hand and seal), 
Pecnis day of , in the year ooh AE aforesaid 
J. P. [SEAL ] 
J. R. [SEAL.] 


or J. S. [SEAL.] 
Boo V., C:°29, sch. 7; form. TT. 


_—_ 


Form 59. 
(Section 814.) 
CONVICTION. 
Canada, 
Province of f 
County of 
Be it remembered tthat on the day of ees 35 
the year , at , in tthe county 
of , A. B. is convicted before us, J. P. and 
“, R., justices of the peace for the said county (or me, 8S. J., 
recorder, of the , of , or as 


the case may be) for that) he, the said A. B., did (specify the 
offence and the time and place when and where the samé was 
committed, as the case may be, but without settiny forth the 
evidence), and :we, the said J. P. and J. R. (or I, the said S. 
J.) adjudge the said A. B., for his Said offence, to be impri- 
soned in the With (or without) hard labour (in 
the discretion of the justice) for the space of 
(or we) (or J) adjudge the said A. B., for his said offence, to 
forfeit and pay (here state the penalty actually imposed), and 
in default of immediate payment of the said sum, to be impri- 
soned in the with (or without) hard labour (in 
the discretion of the justice) for ithe term of , unless 
the said sum is sooner paid. 

Given under our hands and seals (or my hand and seal), the 
day and year first mentioned. 

J. P. [SEAL ] 


J. R.° [SEAL.] 


or J. S. [SEAL] 
55-56 V., c. 29, sch. 1, form UU. 
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Form 60. 
(Section 827.) at 


FORM OF RECORD WHEN THE PRISONER PLEADS GUILTY. 


Canada, 
Province of 3 
County of : 
Be it remembered that A. B., being a prisoner in iia gaol of 
the said county, on a charge of having on the day 
of , in the year , stolen, etc., (one cow 


the property of C. D., or as the case may be, stating briefly the 
offence), and being brought before me (describe the judge) on 
the day of , in the year 
and asked by me if ihe consented to be itried before me without 
the intervention of a jury, consented to be so tried; and that the 
said A. B. being then arraigned upon the said charge, he 
pleaded guilty thereof, whereupon I sentenced the said A. B. 
to (here insert such sentence as the law allows and the judge thinks 
right). 
Witness my hand this day of > an oe year 

: O. Le} 

Judge 

55-56 V., c. 29, sch. 1, form NN. 


Form 61. 
(Section 833.) 


FormM oF RECORD WHEN THE PRISONER PLEADS Not GuILTY. 


Canada, 
Province of } 
County of 

Be it remembered that A. B. being a prisoner in the gaol 
of the said county, committed for trial on a charge of having 
on day of , in the year stolen, 
etic., (one cow, the property of C. D., or as the case may be, 
stating briefly the offence) and having ‘been brought before me 
(describe the judge) on the day of . in the 
year , and asked by me if he consented to. be tried 


(eS eta V 


before me without the intervention of a jury, consented tio be so 
tried; and tthat upon the day of venta 
the year , the said A. B., being again brought before 
me for trial, and declaring himself ready, was arraigned upon 
the said charge and pleaded not guilty; and after hearing the 
evidence adduced, as well in support of the said charge as for 
the prisoner’s defence (or as the case may be), I find him to be 
guilty of ithe offence with which he is charged as foresaid, and 
Tt accordingly sentence him to (here insert Such sentence as the 
law allows and the judge thinks right), (or I find him not guilty 
of ithe offence with which he is charged, and discharge him ac- 
cordingly). 

Witness my hand at , in the county of , 
this day of ; in the year ‘ 


Judge 
55-56 V., c. 29, sch. 1, form MM. 


Form 62. 


(Section 842.) 


WARRANT TO APPREHEND WITNESS. 


Canada, 

Province of ‘ 
County of 
To all or any of the constables and other peace officers in the 
said county of 

Wihereas it having been made to appear before me, that 
mE. -of , in the said county of is 
likely to give material evidence on behalf of the prosecu- 
tion (or defence, as the case may be) on the trial of a certain 
charge of (as theft, or as the case may be), against A. B., and 
that the said EK. F. was duly subpcenaed (or bound under recog- 


'nizance) to appear on the day of 5 ate 


the year ae , in the said county at 
o’clock (forenoon or afternoon, as the case may be), before me, 
to testify what he knows concerning the said charge against 
the said A. B. 

And whereas proof has this day been made before me, upon 
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oath of such subpoena having been duly served upon the said 
E. F., (or of the said E. F. having been duly bound under 
recognizance to appear before me, as the case may be); and 
whereas the said E. F. has neglected to appear at the itrial and 
place appointed, and no just excuse has been offered for such 
neglect; These are, therefore, to command you to take the said 
E. F., and to bring him and have him forthwith before me, to 
testify what he knows concerning ithe said charge against the 
said A. B., and also to answer his contempt for such neglect. 

Given under my hand this day of ;- an, the 
year 

OO ics 
Judge 

55-56 V., c. 29, sch. 1, form OO. 


——_____. 


Form 63. 
(Sections 845 and 856.) 
HEADINGS OF INDICTMENT. 


In the (name of the court in which the indictment is found). 
The jurors for our Lord the King present that 
(where there are more counts than one, add at the beginning 
of each count ). 
‘The said jurors further present that 
55-56 V., c. 29, sch. 1, form EE. 


Form 64. 
(Section 852.) 
EXAMPLES OF THE MANNER OF STATING OFFENCES. 


(a) A. murdered B. at on 

(ob) A. stole a sack of flour from a ship called the P 
at on 
(c) A. obtained by false pretences from B., a horse, a cart 
and the harness of a horse at , on 

-(d) A. committed perjury with intent to procure the con- 
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viction of B. for an offence punishable with penal servitude, 
namely, robbery, by swearing on the trial of B. for the rob- 
bery of C. at the Court of Quarter Sessions for the county of 
Carleton, held at Otitawa, on ‘the day 
of , 499; ; first; that, he; A. saw .B. at Ottawa, on 
the day of ; secondly, that B. asked A. 
to lend B. money on a watch belonging to C.; thirdly, ete. 
or 


(e) The said A. committed perjury on tthe trial of B. at a 
Court of Quarter Sessions held at Ottawa, on for 
an assault alleged to have been committed by the said B. on C. 
at Ottawa, on the day of by swearing to 
the effect ithat the said B. could not have been at Ottawa, at 
ithe time of the alleged assault, inasmuch as the said A. had 
seen him at that time in Kingston. 


(f) A., with intent to maim, disfigure, disable or do grievous 
bodily harm to B. or with intent to resist the lawful apprehen- 
sion or detaimer of A. (or C.), did actual bodily harm to B. 
(or D.). 

(g) A., with intent to injure or endanger the safety of per- 
sons on the Canadian Pacific Railway, did an act calculated to 
interfere with an engine, a tender, and certain carriages on the 
said railway on at by (describe with 
so much detail as is sufficient to give the accused reasonablé im- 
formation as to the acts or omissions relied on against him, and 
to identify the transaction). 


(h) A. published a defamatory libel on B. in a certain news- 


paper, called the , on the day of 


apn 


190 , which libel was contained in an article 
headed or commencing (describe with so much detail as is sufficient 
to give the ‘uccused reasonable information as to the part of the 
publication to be relied on against him), and which libel was 
written in the sense of imputing that tthe said B. was (as the 
case may be). 


55-56 V., c. 29, sch. 1, form FF. 


558 
Form 65. 


(Section 879.) ' 


CERTIFICATE oF INDICTMENT BEING FOUND. 


Province of 


Canada, 
County of : 


I hereby certify that at a Court of (Gyer and Terminer, or 


General Gaol Delivery, or General Sessions of the Peace) - 


holden in and for tthe county of » ae ; in 
the said (county), on , a bill of indictment was. 
found by the grand jury against A. B., therein described as 
A. B., late of , (labourer), for thai! he (etc., stating 


shortly the offence), and that the said A. B., has not apipeared or 
pleaded to the said indictment. 
Dated this day of , in the year 
Agee 
: (Title of officer.) 
55-56 V., c. 29, sch. 1, form GG. 


Form 66. 


WARRANT TO APPREHEND A PERSON INDICTED. 


(Section 880.) 


Province of 
County of 


To all or any of the comstables and other peace officers in ithie 
said county of. . 

Whereas it hag been duly certified by J D., clerk of the 
(name the court) (or E. G., deputy clerk of the Crown or clerk 
of the peace, or as the case may be), in and for the county 
of , that ete. stating the certificate): These are, 
therefore, to command you in His Majesty’s name forthwith to 
apprehend the said A. B., and to bring him before (me) or some 


Canada, 


C 
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other justice or justices of the peace in and for the said county, 
to be dealt with according to law. ' 


Given under my hand and seal, this v)day of 
in the year jiat , in the county aforesaid. 


J. &., [SEAL.] 
J. P., (name of county.) 
55-56 V., c. 29, sch. 1, form HH. 


ForM 67. 
(Section 881.) 


WARRANT OF ‘COMMITMENT OF A PERSON INDICTED. 


Canada, 
_ Province of 
— County of 
elo all or any of the constables and other peace officers in the 
said county of , and the keeper of the common gaol, at 
, in the said county of 
Whereas by a warrant under the hand and seal of . 
(a) justice of the peace in and for the said county of 

dated , after reciting that it had been certified by 


J. D. (ete., as in the certificate), the said justice of the peace 
commanded all or any of the constables or peace officers of ithe 
said county, in His Majesty’s name, forthwith to apprehend 
the said A. B., and to bring him before (him) the said justice 
of the peace or before some other justice or justices in and for 
the said county, to be dealt with according to law; and whereas 
the said A. B. has been apprehended under and by virtue of the 
said warrant, and being now brought before (me) it is here- 
upon duly proved to (me) upon oath that the said A. B. is the 
game person who is named and chdrged as aforesaid in ithe said 
‘indictment: These are therefore to command you, the said con- 
_ Stables and peace officers, or any of you, in His Majestly’s name, 
forthwith to take and convey the said A. B. to the said common 
gaol at , in ithe said county of , and 
there to deliver him to the keeper thereof, together with this 
precept: And (J) hereby command you the said keeper to 
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receive tthe said A. B. into your custody in the said gaol and 
him there safely to keep until he shall thence be delivered by 
due course of law. 


Given under (my) hand and seal, this day of 
in the year Pech , in the county aforesaid. 
J. S., [SEAL.] 


J. P. (name of county.) 
55-56 V., c. 29, sch. 1, form Il. 


Form 68. 
(Section 882.) 


WARRANT TO DETAIN A PERSON INDICTED WHO IS ALREADY IN 
Custopy FOR ANOTHER OFFENCE. 


Canada, 
Province of 7 
County of “4 
To the keeper of ithe common gaol at in the said 


county of . 

Whereas it has been duly certified by J. D., clerk of the 
(name the court) (or deputy clerk of the Crown or clerk of the 
peace of and for ‘the county of , (or as the case 
may be), that (ete. stating the certificate); And whereas (I 
am) informed that the said A. B. is in your custody in the said 
common gaol at aforesaid, charged with some offence, 
or other matter; and it being now duly proved upon oath be- 
fore (me) that tthe said A. B. so indicted as aforesaid, and the 
said A.B., in your custody, as aforesaid, are one and the same 
person: These are therefore to command you, in His Majesty’s 
name, to detain the said A. B. in your custody in the common 
gaol aforesaid, until by a writ of habeas corpus he shall be re- 
moved therefrom, for the purpose of being tried upon the said 
indictment, or until he shall otherwise be removed or discharged 
out of your custody by due course of law. 

Given under (my) hand and seal, this day of : 
in the year et , in the county aforesaid. 


J. S., [SEAL.] 
J. P. (name of county.) 
55-56 V., c. 29, sch. 1, form A fel 


es ae as 


. 
+ 


(Section 925.) 


CHALLENGE TO ARRAY. 


Province of 


Canada, 
County of 


v. the King (or the said C. D., as the case may be) 
aes Bp challenges the array of the panel on the ground 

that it was returned by X. Y., sheriff of the county of 

(or HE. F., deputy of X. Y., sheriff of the county of (as 

the case may be), and that ‘the said X. Y. (or E. F., as the case 

may be) was guilty of partiality (or fraud, or wilful misconduct) 

on returning said panel 

BesD6: V., €» 29, Sch. 1, form KK: 


The King The said A. B., who prosecutes for our Lord 


Form 70. 


(Section 936.) 


CHALLENGE TO POLL. 


Provinee of 


Canada, 
County of ° 


The King The said A. B., who prosecutes, etc., (or the 
V. said C. D., as the case may be) challenges G. H., 
Crd: on the ground that his name does not appear in 
the panel, [or that the iis not indifferent between the King and 
the said C. D., or that he was convicted and sentenced to (death, 
or penal servitude, or imprisonment with hard labour, ov exceed- 
ing twelve months, or that he is disqualified as an alien.) 
55-56 V.,°¢c. 29,.seh. 1, form “hb, 


36 
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Form 71. 
(Section 1068.) 


CERTIFICATE OF EXECUTION OF JUDGMENT OF DEATH. 


I, A. B., surgeon (er as the case may be) of the (describe the 
prison), hereby certify that I, this day, examined the body of C. 
D. on whom judgment of death was this day executed in the said 
prison; and that on such examination I found that the said C. 
D. was dead. 

(Signed), A. B. 
Dated this day of , in the year . 
55-56 /V., ¢./29, sch. 1, form: UU : 


Form 72. 
(Section 168) 


- DECLARATION OF SHERIFF AND OTHERS. 


We, the undersigned, hereby declare that judgment of death 
was this day executed on C. D., in the (describe the prison) in our 
presence. 

Dated this day of , in the year 

E. F., Sheriff of—— 
L. M., Justice of the Peace for—— 
G. H., Gaoler of—— 

55-56 V.; c. 29, sch. 1, form, VVV. 


‘ Form 73. 
(Section 1097.) 


CERTIFICATE OF NON-APPEARANCE TO BE ENDORSED ON THE 
DEFENDAN’S RECOGNIZANCE. 


I hereby certify that the said A. B. has mot appeared at the 
time and place in the said condition mentioned, but therein has 
made default, by reason whereof the within written recog- 
nizance is forfeited. 

Dated at 

J. S., [SEAL.] 
J. P. (name of county.) 
55-56 V., c. 29, sch. 1, forms R and MMM. 
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Form 74. 


(Section 1105.) 
WRIT OF FIERI FACIAS. 


Edward VII., by the Grace of God, etc. 
To the sheriff of erecting: 


You are hereby commanded to levy of the goods and chattels, 
lands and tenements, of each of the persons mentioned in the 
roll or extract to this writ annexed, all and singular the debts 
and sums of money upon them severally imposed and charged, 
as therein is specified; and if any ‘of the said several debts 
cannot be levied, by reason that no goods or chattels, lands or 
tenements can be found belonging to the said persons, respec- 
tively, then, and in all such cases, that you take the bodies of 
such persons, and keep them safely in the gaol of your county, 
there to abide the judgment of our court (as the case may be) 
upon any matter to be shown by. them, respectively, or other- 
wise to remain in your custody as aforesaid, until such debt is 
satisfied unless any of such persons respectively gives sufficient 
security for his appearance at the said court. on the return day 
hereof, for which you will be held answerable; and that you 
do in the premises make appear before us in our court (as the 
case may be,) on the day of term next, 
and have then and there this writ. Witness, ete, G. H., clerk. 
(as the case may be). 


55-56 V., c. 29, sch. 1, form TTT. 


Form 75. 


(Section 1133.) 
JusTicres’ RETURN. 


RETURN of convictions made by me (or us, as the case may be), 
during the quarter ending . 


? 
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If not paid, why not, and gen 
eral obseivations if any 


‘aorsue pres 
oqg Aq 1dA0 pred WoYA OF, 


eq 0} Jo pred uoq[M OWI, 


‘eseuleg 10 
eulgq ‘Aj[vueg jo yunoWy 


‘2011 


j[-sne SuyorAuog FO ouivey 


‘UOTPOIAWOD Jo 97Rq | 


"O71BYO 9} JO o1nyUuN 


‘JuBpueyed, eq} Jo oweN 


*IONOVSCIg VY} JO OWBN 


J.S., Convicting Justice 


or 
(as the case may be). 


J. S. and O. K., Convicting Justices 


=50 Vu,.@ 29, sch. 1,5) formySss. 
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CHAPTER 145 
An Act Respecting Witnesses and Evidence. 


SHORD CED LE. 


1. Short Title—This Act may be cited as the Canada Evid- 
ence “AC. bo. Vil, Ge oL,.S. 1. 


vee ki Bad 
APPLICATION. 


2. Applies to all matters within legislative jurisdiction 
of Canada.—This Part shall apply tio all crimingl proceedings, 
and to all civil proceedings and otiher matters whatsoever respect- 
ing which the Parliament of Canada ‘has jurisdiction in this 
beboliae 56. Vent. OL, Si. 

O'Neil v. Attorney General of Canada (1896), 1 C. C. C., 303. 

The evidence which would be sufficient in civil proceedings in the pre- 
vinee to prove one of the material facts (ex. gr., service of documents) 


is likewise suffic‘'ent to prove that fact when alleged in a criminal prose- 
Ctition. “hiv. ap ay: 1902). 7 wes UCL E70: 


r Tics ts 
WITNESSES. 


3, No incompstency frem interest or crime.—A _ person 
shall not be incompetent to give evidence by reason of interest 
On cLige. SOV... ©. oles p. 


4. Accused and wife or husband competent witnesses 
for defence.—Every person charged with an offence, and, except 
as in this secittion otherwise provided, the wife or husband, as the 
case may be, of the person so charged, shall be a competent witness 
for the defence, whether the person so charged is charged solely 
or jointly with any other person. ji 
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2. Wife or husband competent and compellable witnes- 
ses for prosecution.—The wile or husband of a person charged 
with an offence against any of the sections two hundred and two 
to two hundred and six inclusive, two hundred and eleven ttio 
two hundred and nineteen inclusive, two hundred and thirty- 
eight, two hundred and tthirty-nine, two hundred and forty-four, 
two hundred and nineteen inclusive, two hundred and thirty- 
th ee hundred and two imclusive, ithree hundred and seven to 
three hundred and eleven inclusive, three hundred and thirteen 
to tthree hundred and sixteen inclusive of the Criminal Code, 
shall be a competent and compellable witness for the pirosecu- 
tion without the consent of the person charged. 

3. Disclosure of commiunications during marriage not 
compellable.—No husband shall be compellable to disclose any 
communication made to him by his wife during their marriage, 
and no wife Shall be compellable to disclose any communica- 
tion made to her by ‘her husband during their marriage. 


4. Saving.—Nothing in this section shall affect a case where 
the wife or husband of a person charged with an offence may 
at common law be called as a witmess without the consent of 
thai) person. 


5. Failure to testify not to be commented on.—The failure 
of the person charged,—or of the wife or husband of such person, 
to testify, shall not be made the subject of comment by the 
judge, or by counsel for the prosecution. 6 HE. VII., c. 10, 8.1. 


One co-defendant cannot be called as a witness by another co-defen- 
dant and compelled to give evidence, but a co-defendant may testify if 
herchooses:’ to: do ison Rav. . Conmorss (1893); 5 Ca C27 Cet: 

An accused person examined as a witness on his own behalf, may 
be cross examined as to whether he has been previously convicted of an in- 
dictable offence, whether or not the charge upon whirh he is being tried 
sets out the fact of a previous conviction, and although no evidence of 
good character had been adduced for the defence. The question is relevant 
to the issue as affecting the credibility of the accused as a witness. R. v. 
D’ Aouwst (1902). 25> C2, CeeC.,} A0T. 

An accused person does not, by offering himself as a witness on his 
own behalf, become bound to write in the witness-box at the direction of 
the judge a specimen of his handwriting for comparison with a document 
in. evidence. R. v. Grinder (1905), 10 C. C. C., 338 

A wife, called as a witness against her husband. is incompetent under 
the Canada Evidence Act, to disclose a communication made by her hus- 
band in the presence or hearing of herself and a third party which she 
will not undertake to say was not intended for her to hear. R. v. Wallace 
(£903). 16 CG. CRO, 323: 

The husband or wife of a person charged with an indictable offence is 
not only a competent witness for or against the person accused, but may 
also be compelled to testify. Evidence by the wife of the person accused 


ae; 


——— 
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of acts performed by her under directions of counsel sent to her by the 
accused to give the directions, is not a communication from the husband 
to his wife in respect of which the Canada Evidence Act forbids her to 
testify. Gosselin Rk. (1903), 7 C. C. C., 189. 

HécralsOph. vVeecimons | 834), GuCrr& Py, 540; Re vs Bartlett, 7 Cs. & Pe), 
SOLemECVia. Pamenten> (L8i2). a2 Coxe Cs i, 177. 

Comment by the prosecuting counsel before the jury in respect of the 
failure of prisoner’s wife to testify is error entitling the prisoner to a new 
trial. The rule is to be applied, notwithstanding a subsequent withdrawal 
of the comment and notwithstanding the judge’s direction to the jury to 
disregard it. The objection is not waived, because not taken at the time, 
and it is sufficient if drawn to the attention of the trial judge after the 
jury have retired to deliberate. R.wCarby i898), 1 C. C. C., 457. 

The statutory rule prohibiting comment by the prusecuting counsel 
upon the failure of the accused to call his wife as a witness is an abso- 
lute one; and a new trial must be g:ven to the accused upon its infraction, 
altnough the prisoner’s counsel himself first commented thereon by way 
of explanation of the wife’s absence in his address to the jury, and the 
prosecuting counsel’s comment was made in contradiction of and reply to 
Siuchisexplanation.. (Rar, Hii (1903) ac, "Cl Cs 38. 

A direction to the jury upon a criminal trial that the accused has failed 
to account for a particular occurrence when the onus is upon him to do 
so, is not a comment on the failure of the accused to testify within sec. 4 
of the Canada Evidence: Act, nor a ground for a new trial. R. v. Aho 
C904) Fase TOs (Cs, 453: 

Only the person then on trial is a “person charged’’ within the 
meaning of the Canada Evidence Act, sec. 4, and comment is not prohibit- 
ed as to the failure of the accused to call as a witness ‘the person jointly 
indicted with him, but whose trial has been ordered to be separate. R. v. 
Blais (1906),.10 C. C, C., 354. 

Notwithstanding sec. 4, of the Canada Evidence Act prohibiting com- 
ment upon the prisoner’s failure to testify, the court may instruct the 
jury that the prisoner is entitled under the law to remain silent at the 
trial... (2. ve Maclean 906); 2-C. CG. C.,, 288: 

See also R. v. King (1905), 9 C.-C. C., 426; R. v. MeGuire (1904), 9 
C. .C. C.,,504; R. v. Burdell (1906), 10° °Cs Ca C,,, 365. 


Rncy ¥ (eakoe (104 ha Sut 
5. Incriminaiting questiens.—No witness shall be excused 
from answering any question upon the ground that the answer 
to such question may tend to criminate him, or may tend to 
establish his liability ito a civil proceeding at the instance of the 
Crown or of any person. 

2. Answer not receivable against witness.—If ‘with re- 
spect to any question a witness objects to answer upon ithe 
ground that his answer may tend tio criminete him, or may tend 
to establish his liability to a civil proceeding at tthe instance 
of the Crown or of any person, and if but for thig Acti, or the 
act of any provincial legislature, the witness would therefore 
bave been excused from answering such question, then although 
the witness is by reason of this Act, or by reason of such pro- 
vincial act, compelled to answer, tthe answer so given shall not 
be used or receivable in evidence against him in any criminal 
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trial, or other criminal proceeding against him thereafter taking 
place, other than a prosecution for perjury in ithe giving of such 
evidence. GL WV, UC Oo Sy ballin Hee Vile Caro 6 255i, 


A. witness who is not a party to the indictment for theft submitted to 
the jury, cannot be excused from answering questions on the ground that 
he himself is indicted with another as receiver of the goods stolen, and 
that his answers might incriminate him; but his objections should be 
noted and the evidence should not be used against him at his trial. R. 
v. McLinehy, 2 C. C. C., 416. 

If a witness when called upon to testify in a criminal proceeding does 
not object to do so upon the ground that his answers may tend to crimi- 
nate him, they are receivable against him in any criminal proceeding 
against him thereafter other than a prosecution for perjury in giving such 
evidence, and if he does object he is bound to answer, but his answers are 
then not receivable in evidence against him in a subsequent criminal pro- 
ceeding except such a charge of perjury. Buvy. Clark (1901), 5 C. C. C., 235. 

Where two prisoners are jointly indicted, but an order is made for 
their separate trial, the one is an admissible witness for the other and is 
bound to testify, although he may prevent his evidence being used against 
himself at his subsequent trial. R..v. Blais. £1906), 10 C. C. C., 354. 

The depositions of a judgment™ debtor upon his examination as to 
means may be proved in evidence against him upon a criminal charge of 
disposal of property in fraud of creditors, unless at the time of the ex- 
amination he objected to answer on the ground that his answer might tend 
to criminate him. 


If the examination were before a duly authorized authority, the ad- 
missions then made in answer to questions not objected to, may be after- 
wards used against the accused, although such questions were not pro- 

the scope of the examination. R. v. Van Meter (1906), 11 C. 
Ca Cx 220%: 


6. Evidence of mute.—A witness who is unable to speak, 
may give his evidence in any other Manner in which he can 
make it intelligible. 56 V., c. 31, s. 6. 

7. Expert witnesses.—Not more than five without leave. 
Where, in any trial or .citther proceeding, criminal or civil, it is 
intended by tthe prosecution ocr the defence, or by any party, 
to examine as witnesses professional or other experts entitled 
according to the law or practice to give opinion evidence, not 
more than five of such witmesses may be called upon either side 
without the leave of the court or judge cr person presiding. 

2. When leave tto be obtained. Sovran leave shall be ap- 
nlied for before the examination of any of the experts who may 
be examined without such ldeave. 2 E. VII., c. 9, s. 1. 

8. Hand-writing, comparison.—Comnrarison of a disputed 
writing with any writing proved to the satisfaction of the 
court iio be genuine shall be permitted to be made by witnesses; 
and such writings, and the evidence of witnesses respecting the 
same, may be submitted to tthe court and jury as evidence of the 
genuineness or ctherwise of the writing in dispute. 55-56 V., 
G23. 8.4698; 
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This section was formerly section 698 of the Criminal Code, 1892. 

A jury may properly make a comparison of doubtful or disputed hand- 
writing, and draw their own conclusions as to its authenticity, if the ad- 
mittedly genuine handwriting and the disputed handwriting are both in evi- 
dence for some purpose in the case, although no witness was called to 
prove the handwriting to be the same in both. R. y. Dixon (1897), 3 C. 
Cs Gis 2205 


9. Adverse witmesses may be contradicted —Previous 
statements.—A party producing a wilitmess sihall moitt be allowed 
to impeach his credit by general evidence of bad character, but 
if the witness, in the opinion of the courit, proves adverse, such 
pariy may contradict him by other evidence, or, by leave of the 
court, may prove that the witness made at other times a state- 
ment inccnsicitent with ‘his present testimony; but before such 
last mentioned proof can be given the circumstances of the 
supposed statement, sufficient to designaite the particular cccas- 
ion, shall be mentioned to the witness, and he shall be asked 
whether or not he did make such sitatement. 55-56 V,. c. 29, s. 
699. 


This section was formerly section 699 of the Criminal Code, 1892. 

The word ‘‘adverse’ as used in this section means ‘“‘hostile’’ and not 
simply ‘“‘unfavorable.’’ Greenough v. Eccles. (1859), 28 L. J. C. P., 160. 

The party in whose behalf a witness is called is: not debarred by this 
section from proving by other witnesses any relevant facts inconsistent / 
with or contradictery of such witness’s testimony without a ruling that / 
the witness is hostile to -the party calling him. R. v. Laurin (1902), 6 C.j 
CHIC 135: 


10. Cross-examination as to previous statements iu 
writing.—Upon any trial a witness may be cross-examined as to 
previous sta'iements made by him in writing, or reduced to wriit- 
ing, relative to the subject-matter of the case, without such writ- 
ing being shown to him: Provided that, if it is intended to 
contradict the wilttness by the writting, his atiention must, before 
such contradictory proof can be given, be called to ‘those parts 
cf the writing which are ‘to be used for the purpose of so con- 
tradicting him; and that the judge, at any time during the itrial, 
may require the production of ithe writing for his inspection, 
and thereupon make such use of it for the purpcese of the trial as 
he thinks fit. 

2. Depesition cf witness in criminal investigation._—A 
deposition of tthe witness, purporting to have been t?ken before 
a justice on the investigation of a criminal charge and to be sign- 
ed by the witness and the justice, returned to and produced from 
the custody cf the proper officer, shall be presumed prima facie 
to have been signed by the witness. 55-56 V., c. 29, s. 700. 


This section was formerly section 700 of the Criminal Code, 1892. 
See R. v. Troop (1898), 2 C. C. C., 22; Taylor on Evidence, sec. 552. 
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11. Cross-examination as to previous oral statements.—- 
If a witness upon cross-examination as to a former statement 
made by thim relative to the subject-matter of the case and in- 
consistent with his present testimony. does not distinctly admit 
that he did make such statement, proof may be given that lhe 
did in fact make it; but before such proof can be given the 
circumstances of the supposed statement, sufficient to designate 
the particular cccasion, shall be mentioned to the witness, and he 
Shall be asked whether or not he did make such statement. 
55-56 V., c. 29, 8. 701. 


This section was formerly section 701 of the Criminal Code, 1892. 

On a charge of forcible entry, evidence relating to the title of the oc- 
cupant is not admissible; and a statement in the cross-examination of the 
accused denying that he had previously stated that he had sold the land 
to complainant is not one “relative to the subject matter of the case,’’ 
but as to a collateral matter, and evidence to contradict his denial was 
improperly received in reply. R. v. Walker (1906), 12 C. C. C., 198. 

Whether or not the conditions required by itthis section to justify the 
admission of rebuttal testimony contradicting a witness who has denied 
making an alleged statement to a tthird party at variance with her testi- 
mony, have been fulfilled, is a question for the presiding judge, and, if 
reasonably exercised, is not a ground for a new trial on a case reserved. 
Ra vet Clarnker (oon a2: Oy 1Cr “Cay 300: 


12. Examination as to previous conviction.—A witness 
may be questioned as to whether he has been convicted of any 
offence, and upon being so questioned, if he either denies the fact 
or refuses to’ answer, the opposite party may prove such con- 
viction. 

2. How conviction proved.—The conviction may be proved 
by producing ,— 

(a) a certificate containing the substance and effect only, 
omitting the formal pari, of the Indictment and conviction, if 
it is for an indictable offence, or a copy of the summary con- 
viction, if for an offence punishable upon summary conviction, 
purporting to be signed by the clerk of the court or other officer 
having the custody of the records of the court in which the con- 
viction, if upon indictmenit, was had, or to which the conviction, 
if summary, was returned; and, 

(b) proof of identitly. 55-56 V., c. 29, s. 695. 


This section. was formerly section 695 of the Criminal Code, 1892. 


OATHS AND AFFIRMATIONS. 


13. Who may administer oaths.—LEvery court and judge, 
and every person having, by law or consent of parties, author- 


an 
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ity to hear and receive evidence, shall have power to administer 
an oath to every witness who is legally called to give evidence 
before that court, judge or person. 56 V., c. 31, s. 22. 


14. Affirmation by witmess imstead of oath.—If a person 
called or desiring to give evidence, objects, on grounds of 
conscientious scruples, to take an oath, or is objectied ito as in- 
competent to take an oath, such person may make the following 
affirmation :— 

‘TI solemnly affirm that the evidence to be given by me shall 
Le the truth, the whole truth, and nothing but the truth.’ 

2. Effect.—Upon the person making such solemn affirmation, 
his evidence ghall be taken and have the same effect as if taken 
mmGe ron thes ob. *V..,cCe ol, 8. aa 


15. Affirmation by deponent.—If a person required or de- 
siring to make an affidavit or deposition in a proceeding or on 
an occasion whereon or touching a matter respecting which an 
Oath is required or is lawful, whether on the taking of office or 
otherwise, refuses or is unwilling to be Sworn, on grounds of con- 
selenticus scrvples. the court or judge, or other officer or person 
qualified to take affidavits or depositions, shall permit such 
person, instead of being sworn, to make his solemn affirmation 
in the words following. viz.; ‘I, A. B., do solemnly affirm, etc.;’ 
which solemn affirmation shall be of the same force and effect 
as if such person had taken an oath in tthe usual form. 

2. Effeet.—Any witness whose evidence is admitted or who 
makes an affirmation under this or the last preceding section shall 
be liable to indictment and punishment for perjury in all res- 
pects as if he had been sworn. 56 V., c. 31, s. 24, 


16. Evidence of child.—In any legal proceeding where a 
child of tender years is offered as a witness, and such child does 
not, in the opinion of the judge justice or other presiding officer, 
understand the nature of an oath, the evidence of such child may 
be received, though not given upon oath, if, in the opinion of the 
judge, justice ocr other presiding officer, as the case may be, such 
child is possessed of sufficient intelligence to justify the reception 
ot the evidence, and understands the duty of speaking the truth. 

2. Must ke ecorroborated.—_No case shall. be decided upor ey i 
such evidence alone, and such evidence must be corroborated py 4 
some other material CVIdCCHCA? nO. V 1,6 Ceol sey oos 


See R. v. De Wolfe (1904), 9 C. C. C., 38. 
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JUDICIAL NOTICE. 


17. Imperial Acts, ete —Judicial notice shall be taken of 
all Acts of the Imperial Parliament, of all ordinances made by 
the Governor in Council, or the lieutenant governor in council of 
any province cr colony which, cr some portion of which, now 
forms or hereafter may form part of Canada, and of all tne acts 
of the legislature of any such province or colcny, whether 
enacted before or after the passing of The British North America 
Act, 1860 ; 30 Vis: 345° Se 7. 


See R. v. Gillespie (1898), 1 C. C. C., 551. 


18. Acts of Canada.—Judicial notice shall be taken of all 
pubtic Acts of the Parliament of Canada without such Acts being 
specially pleaded. RS. c. 1, s. 7. 


DOCUMENTARY EVIDENCE. 


19. Copies by King’s Printer.—Every copy of any Act of 
the Parliament of Canada, public or private, printed by the King’s 
Printer, shell be evidence of such Act and of its contents; and 
€very copy purporting to be printed by the King’s Printer shall 
ibe deemed to be so printed, unless the contrary is shown. R.S., 
BE Bat, 


20. Imperial proclamations, ete.—Imperial proclamations, 
orders in council, treaties, orders, warrants, licenses, certificates, 
rules regulations, or other. Imperial official records, Acts or doci- 
ments may be proved,— 

(a) in the same manner as they may from time to time be 
provable in eny court in England; or, 

(b) by the production of a copy of the Canada Gazette, or a 
vclume of the Acts of the Parliament of Canada purporting to 
contain a copy of the same or a notice thereof; or, 

(c) by the preduction of a copy thereof purporting to be 
printed by the King’s Printer for Canada. 56 V., c. 31,-s. 11. 


21. Proclamations, ete, of Governor General.—Hvidente 
of any proclematicn, order, regulation or appointment, made or 
issued by the Governor General or by the Governor in Council, 
or by or under the authority of any minister or head of any de- 
partment of the Government of Canada, may be given in all or 
any of the modes following, that is to say:— 

(a) By the production of a copy of the Canada Gazette, or a 
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volume of the Acts of the Parliament of Canada purporting to 
contain a copy of such proclamation, order, regulation, or ap- 
pointment or a notice thereof; 

(b) By the production of a copy of such proclamation, order, 
regulation or appointment, purporting to be printed by the King’s 
Printer for Canada; and, 

(c) By the production, in the case of any proclamation, 
order, regulation or appointment made or issued by the Governor 
General or by the Governor in Council, of a copy or extract pur- 
porting to be certified to ‘be true by the clerk, cr assistant or act- 
ing clerk of the King’s Privy Council for Canada; and in the 
case of any order, regulation or appointment made or issued by 
or unuer the authority of any such minister or head of a de- 
partment, by the production of aj copy or extract purporting to 
be certified to be true by the minister, or by his deputy or act- 
ing deputy, or by the secretary or acting secretary of the depart- 
ment over which he presides. 56 V., c. 31, s. 8. 


22. Proclamations, ete., of Lieutenant Governor.—Evi- 
dence of any proclamation, order, reguiation or appointment 
made or issued by a lieutenant governor or lieutenant governor 
in council of any province, or by or under the authority of any 
member of the executive council, being the head of any depart- 
ment of the government of the province, may be given in all or 
any of the modes following, that is to say,— 

(a) By the production of a copy of the official gazette for 
the province, purporting to contain a copy of such proclamation, 
order, regulation or appointment, or a notice thereof; 

(b) By the production of a copy of such prociamation, order, 
regulation or appointment, purporting to be printed by the go- 
vernment or King’s printer for the province; 

(c) By the production of a copy or extract of such procla- 
mation, order, regulation or appointment, purporting to be cer- 
tified to be true by the clerk or assistant or acting clerk of the 
executive council, or by the head of any department of the 
government of a province, or by his deputy or acting deputy as 
“the case may ‘be. 

2. In the case of the Territories.—Prima facie evidence of 
any proclamation, order, regulation or appointment made by the 
lieutenant governor or lieutenant governor in council of the 
Northwest Territories, as constituted previously to the first day 
of September, one thousand nine hundred and five, or of the 
commissioner in council of the Northwest Territories as now con- 
Stituted, or of the commissioner in council of the Yukon Territory, 
May also be given by the production of a copy of the Canada 
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Gazette purporting to contain a copy of such proclamation, order, 
regulation or appointment, or a notice thereof. R.S., c.. 50. 5. 
LAL FDS AN cg HO cere oeS. 


23. Evidence of judicial proceedings, ete.—Evidence of 
any proceeding or record whatsoever of, in, or before any court 
in the United Kingdom, or the Supreme or Exchequer Courts of 
Canada, or any court in any province of Canada, or any court in 
any British colony cr possession, or any court of record of the 
United States of America, or of any state of the United States of 
America, or of any other foreign country, or before any justice of 
the peace cr coroner in any province of Canada, may be made in 
any action or proceeding by an exemplification or certified copy 
thereof, purporting to be under the seal of such court, or under the 
hand or seal of such justice or coroner, as the case may be, without 
any proof of the authenticity of such seal or of the signature of 
Such justice or coroner, or other proof whatever. 

2. Certificate if court hes no seal.—If any such court, 
justice or coroner, has no seal, or so certifies, such evidence 
may be made ‘by a copy purporting to be certified under the sig- 
nature of a judge or presiding magistrate of such court or of 
such justice or coroner, without any proof of the authenticity of 
such signature, or other proof whatsoever. 56 V., c. 31, s. 10. 


24. Official decuments of Camada—tIn every case in 
which the original record could be received in evidence,— 

(a) a copy of any official or public document of Canada or 
of any province, purporting to be certified under the hand of the 
proper officer or person in whose custody such. official or public 
document is placed; or, - 

(b) a copy of a document, by-law, rule, regulation or pro- 
ceeding, or a copy of any entry in any register or other book of 
any municipal or other corporation, created by charter or statute 
of Canada or of any province, purporting to ‘be certified under 
the seal of the corporation, and the hand of the presiding officer, 
clerk or secretary thereof; 
shall be receivable in evidence without proof of the seal of the 
corporation, or of the signature or of the official character of the 
person or persons appearing to have signed the same, and with- 
out further proof thereof. 56 V., c 31, s. 12. 


25. Books and documents.—Where a book or other docu- 
ment is of so public a nature as to be admissible in evidence on 
its mere production from the proper custody, and no other sta- 
tute exists which renders its contents provable by means of a 
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copy, a copy thereof or extract therefrom shall be admissible in 
evidence in any court, of justice, or before a person having, by 
law or by consent of parties, authority to hear, receive and ex- 
amine evidence, if it is proved that it is a copy or extract 
purporting to be certified to ‘be true by the officer to whose cus- 
tody the original has been entrusted. 56 V., c. 31, s. 13. 


26. Entries in books of Government departments.—A 
copy of any entry in any book kept in any department of the 
Government of Canada, shall be received as evidence of such 
entry and of the matters, transactions and accounts therein re- 


-corded, if it is proved by the oath or affidavit of an officer of such 


department that such book was, at the time of the making of the 
entry, one of the ordinary books kept in such department, that the 
entry was made-in the usual and ordinary course of business of 
such department, and that such copy is a true copy thereof. 56 
| BAg es Oa. ae We 


27. Notarial acts in Quebec —Any document purporting to 
be a copy of a notarial act or instrument made, filed or enregist- 
ered in the province of Quebec, and to be certified by a notary 
or prothonotary to be a true copy of the original in his pos- 
session as such notary or prothonotary, shall be received in evi- 
dence in the place and stead of the original, and shall have the 
same force and effect as the original would have if produced and 
proved: Provided that it may be proved in rebuttal that there is 
no such original. or that the copy is not a true copy of the ori- 
ginal in some material particular, or that the original is not an 
instrument of such nature as may, b¥ the law of the province of 
Quebec, be taken before a notary or be filed, enrolled or enregist- 
ered by a notary in the said province. 56 V. c. 31, s. 18. 


28. Notice of production of book or document.—No copy 
of any book or other document shall be received in evidence, 
under the authority of any of the last five preceding sections, 
upon any trial, unless the party intending to produce the same 
has before the trial given to the party against whom it is in- 
tended to be produced reasonable notice of such intention. 

2. Not less than 10 days.—The reasonableness of the no- 
tice shall be determined by the court or judge, but thé notice 
shall not in any case be less than ten days. 56 V., c. 31, s. 19. 


29. Order signed by Secretary of State.—Any order in. 
writing, signed by the Secretary of State of Canada, and purport- 
ing to be written by command of the Governor General, shall 
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be received in evidence as the order of the Governor General. 56 
Vip C8; 1B: 


30. Copies printed in Canada Gazette.—All copies of offi- 
cial and other notices, advertisements and documents printed in 
the Canada Gazette shall be prima facie evidence of the originals, 
and of the contents thereof. 56 V., c. 31, s. 16. 


31. Proof cf handwriting of person certifying not re- 
quired.—No proof shall be required of the handwriting or official 
position of any person certifying, in pursuance of this Act, to 
the truth of any copy of or extract from any proclamation, order, 

egulation, appointment, book or other document. 


2. Printed or written —Any such copy or extract may be in 


print cr in writing, or ‘partly in print and partly in writing. 56 
V.;, ¢@. 31, 8. 14. 


32. Attesting!’ witmess —It shall not be necessary to prove 
by the attesting witness any instrument to the validity of which 
attestation is not requisite. 

2. Instrument how proved.—Such instrument may be prov- 
ed by admission or otherwise as if there had been no attesting 
witness thereto. 55-56 V., c. 29, 3, 696. 


This section was formerly section 696 of the Criminal Code, 1892. 


33. Forged instrument may be impounded.— Whenever 
any instrument which has been forged or fraudulently altered is 
admitted in evidence the court or the judge or person who admits 
the instrument may, at the request of any person against whom 
it is admitted in evidence, direct that the instrument shall be im- 
pounded and be kept in the custody of some officer of the court 
or cther proper person for such period and subject to such condi- 
tions, as to the court, judge or person admitting the instrument 
seems meet. 55-56 V., c. 29, s. 720. 


This section was formerly section 720 of the Criminal Code, 1892. 

When documents filed as exhibits in a civil suit form the subject mat- 
ter of indictment for forgery and uttering, they may be impounded on ap- 
plication of the Attorney-General pro Regina. Couture v. Fortier (1895), 
Tt RIS 8S. C.p 197 (Quebec): 


34. Construction of Act.—The provisions of this Part shall 
be deemed to be in addition to and not in derogation of any pow- 
ers of proving dccuments given by ey egal statute, or exist- 
ing at law. 56 V., Go Bi; s. 20. 


OTT 
PROVINCIAL LAWS OF EVIDENCE. 


35. How applicable.—In all proceedings over which the 
Parliament of Canada has legislative authority, the laws of evi- 
dence in force in the province in which such proceedings are tak- 
en, including the laws of proof of service of any warrant, sum- 
mons, subpoena or other document, shall, subject to the provisions 
of this and other Acts of the Parliament of Canada, apply to such 
proceedings. 56 V., c. 31, s. 21. 


See R. v. Garneau (1899), 4 C. C. C., 69 (Quebec). 


STATUTORY DECLARATIONS. 


36. Solemn declaration.—Any judge, notary public, justice 
of the peace, police or stipendiary magistrate, recorder, mayor 
or commissioner authorized to take affidavits to be used either in 
the provincial or Dominion courts, or any other functionary au- 
thorized by law to administer an oath in any, matter, may re- 
céive the solemn declaration of any person voluntarily making 
the same before him, in the form following, in attestation of the 
execution of any writing, deed or instrument, or of the truth of 
any fact, or of any account rendered in writing:— 

I, A. B., do solemnly declare that (state the fact or facts de- 
clared to), and I make this solemn declaration conscientiously be- 
lieving it to be true, and knowing that it is of the same force 


and effect as if made under oath, and by virtue of the Canada 
lividence Act. 


Declared before me 


at , this day of A.D Ag 
56 V., c. 31, s. 26, and sch. A. 


INSURANCE PROOFS. 


37. Affidavits, etc., may be taken before commissioner, 
—Any affidavit, affirmation or declaration required by any insur- 
ance company authorized by law to do business in Canada, in re- 
gard to any loss of, or injury to person, property or life insured 
or assured therein, may be taken before any commissioner or 
other person authorized to take affidavits, or before any justice of 
the peace, or before any notary public for any province of Can- 
ada; and such officer is hereby required to taxe such affidavit, 
affirmation or declaration. .56 V., c. 31, s. 27. 

oy 
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PART II. 
APPLICATION. . 


38. Foreign courts.—This Part applies to the ‘taking of evi- 
dence relating to proceedings in courts out of Canada. 


INTERPRETATION. 


39. Definitions.—In this Part, unless the context otherwise 
requires,— 

(a) ‘court’ means and includes the Supreme Court of Canada, 
and any superior court in any province of Canada; 

(b) ‘judge’ means and includes any judge of the Supreme 
Court of Canada and any judge of any superior court in any pro- 
vinee of Canada; 

(c) ‘cause’ includes a proceeding against a criminal; 

(d) ‘oath’ includes affirmation in cases in which by the law 
of Canada, or of the province, as the case may be. an affirmation 
is allowed instead of an oath. R.S_c. 140, ss. 1 and 6. 


40. Construction.—This Part shall not be so construed as 
to interfere with the right of legislation of the legislature of any 
province requisite or desirable for the carrying out of the objects 
hereol. VRS? ¢. 140; 6,03: 


PROCEDURE. 


41. Order for examination of witness in Canada in re- 
lation to foreign suit, ete.—Whenever, upon an application for 
that purpose, it is made to appear to any court or judge, that any 
court or tribunal of competent jurisdiction, in any other of His 
Majesty’s dominions, or in any foreign country, before which any 
civil, commercial or criminal matter is pending, is desirous of 
obtaining the testimony in relation to such matter, of any party 
or witness within the jurisdiction of such first mentioned court, 
or of the court to which such judge belongs, or of such judge, 
such court or judge may, in its or his discretion, order the ex- 
amination upon oath upon interrogatories, or otherwise, before 
any person or persons named in such order, of such party or wit- 
ness accordingly, and by the same or any subsequent order may 
command the attendance of “uch party or witness for the purpose 
of being examined, and for the production of any writings or other 
documents mentioned in such order, and of any other writings or 
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documents relating to the matter in question that are in the pos- 
session or power of such party or witness. RS., c. 140, s. 2. 


42. Enforcement of such order.—Upon the service upon 
such party or witness of such order, and of an appointment of 
a time and place for the examination of such party or witness 
signed by the person named in such order for taking the same, 
or, if more than one person is named, then by one of the persons 
named, and upon payment or tender of the like conduct money 
as is properly payable upon attendance at a trial, such order 
may be enforced in like manner as an order made by such court 
or judge in a cause depending in such court or before such judge. 
RS., c. 140, 's, 3. 


43. Expenses and conduct money.—Every person whose at- 
tendance is required in manner aforesaid shall be entitled to the 
like conduct money and payment for expenses and loss of time 
as upon attendance ata trial. R.S., c 140, s. 4. 


44. Who shall administer oath.—Upon any examination 
of parties or witnesses, under the authority of any order made in 
pursuance of this Part, the oath shall be administered by the 
person authorized to take the examination, or, if more than one, 
then by one of such persons. R.S,, ¢. 140s. 6. 


45. Right of refusal to answer or produce document — 
Any person examined under any order made under this Part 
Shall have the like right to refuse to answer questions tending 
to criminate himself, or other questions, as a party or witness, 
as the case may be, would have in any cause pending in the court 
by which, or by a judge whereof, such order is made. 

2. Same as upon trial of eause.—No person shall be com- 
pelled to produce, under any such order, any writing or other 
document that he could not be compelled to produce at a trial of 
such a cause. R.S., c. 140, s. 6. 


46. Court may make rules.—The court may frame rules and 
orders in relation) to procedure, to the evidence to be produced 
in support of the application for an order for examination of par- 
ties and witnesses under this Part, and generally for carrying this 
Part into effect. 

2. Letters rogatory sufficient evidence.—In the absence 
of any order in relation to such evidence, letters rogatory from 
any court of justice in any other of the dominions of His Ma- 
jesty, or from any foreign tribunal, in which such civil, commer- 
cial or criminal matter is pending, shall be deemed and taken 


to be sufficient evidence in support of such application. R.S., ¢. 
140. s. 7. 


—- 


CHAPTER 122 


An Act Respecting Money-Lenders 


1. Short title.—Tihis Act may be cited as the Money-Lenders 
Act. 64K. Vile, e232) 8: 2: 


2. Definition. ‘Money-lender.—‘Money-lender’ in this Act 
includes any person who carries on the business of money-lend- 
ing, or advertises) or announces himself, or holds himself out 
in any way, as carrying on that business, and who makes a prac- 
tice of lending money at a higher rate than, ten per centum per 


annum, but does not comprise registered pawnbrokers as such. 
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3. Not applicable to Yukon.—This Act shall not apply to 
the Yukon Territory. 6 HE. VII., c. 32, s. 11 


4. Limitation as to small loans.—This Act shall not apply 
to any loan or transaction in Which the whole interest or dis- 
count charged or collected in connection therewith does not ex- 
ceed the sum of fifty cents. 6 E. VII., c. 32, s. 10. 


5. Act not to increase existing rate of interest.—Nothing 
in this Act shall operate to increase the rate of interest that may 
be recovered in any case where by law the rate is fixed at less 
than twelve per centum per annum. 6E. VII., c. 32, s. 8. 


6. Interest on negotiable instruments, contracts, etc., 
limited to 12 per cent. per annum.—And to 5 per cent. after 
judgment rendered.—Notwithstanding the provisions of the In- 
terest Act, no money-lender shall stipulate for, allow or exact 
on any negotiable instrument, contract or agreement, concerning 
a Joan of money, the principal of which is under five hundred 
dollars, a rate of interest or discount greater than twelve per 
centum per annum; and the said rate of interest shall be re- 
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duced to the rate of five per centum per:annum from the date of 
judgment in any suit, action or other proceeding for the recovery 
of the amount due. 6 EH. VIL. c. 32, s. 3 


7. Powers to court for inquiry into transaction and re- 
lief of debtor.—Lender to repay excess.—In any Suit, action or 
other proceeding concerning a loan of money by a money-lender 
the principal of which was originally under five hundred dollars, 
wherein it is alleged that the amount of interest paid or claimed 
exceeds the rate of twelve per centum per annum, including the 
charges for discount, commission, expenses, inquiries, fines, 
bonus, renewals, or any other charges, but not including taxable 
conveyancing charges, the court may re-open the transaction and 
take an, account between the parties, and may, notwithstanding 
any statement or settlement of account, or any contract purport- 
ing to close previous dealings and create a new obligation, re- 
open any account already taken between the parties, and relieve 
the person under obligation to pay from payment of any sum in 
excess of the said rate of interest; and if any such excess has been 
paid, or allowed in account, by the debtor, may order the creditor 
to repay it, and may set aside, either wholly or in part, or revise, 
or alter, any security given in respect of the transaction. 6 E. 
VWilhen o8.- Bag 8.5 oe 


8. Exception in case of negotiable instrument.—The bona 
fide holder, before maturity, of a negotiable instrument discount- 
ed by a preceding holder at a rate of interest exceeding that au-- 
thorized by this Act, may nevertheless recover the amount there- 
of, but the party discharging such instrument may reclaim from 
the money-lender any amount paid thereon for interest or dis- 
count in excess of the amount allowed by this Act. 6 E. VII., c. 
32, 8. .D; 


9. Act to apply to existing contract's.—And to existing 
judgments.—The principal of any Sum of money, originally un- 
der five hundred dollars, due and payable before the thirteenth 
day of July, one thousand nine hundred and six, in virtue of any 
negotiable instrument given to a money-lender, or of any. con- 
tract or agreement entered into with such money-lender in res- 
pect, of money lent by him, shall not, from and after the said 
date, bear a rate of interest greater than twelve per centum per 
annum; and from and after the said. date no rate of interest 
greater than five per centum per annum shall be recovered upon 
any judgment, rendered before the said date, upon any such 
negotiable instrument, contract or agreement for the payment of 
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money lent by a money-lender, and which allows a greater rate 
than five per centum per annum. 6 E. VII., c. 382, s. 6. 


10. As to instruments and contracts not yet matured.— 
In the case of any such negotiable instrument made before the 
thirteenth day of July, one thousand nine hundred and six, and 
maturing after the said date, and in the case of any, such contract 
or agreement made before the said date and tto be performed 
thereafter, the foregoing provisions of this Act shall apply only 
from the date of maturity or performance, as the caSe may be. 6 
ENA Came, Ose te 


ll. Penalty.—Every money-lender is guilty of an indictable 
offence and liable to imprisonment for a term not exceeding one 
year, or to a penalty not exceeding one thousand dollars, who 
lends money at arate of interest greater than that authorized by 
tails Acti o)6 Ee VIL ¢:-32,0849. 
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CHAPTER 150 


An Act to provide for the Conditional Liberation 
of Convicts. 


SHORT TITLE. 


1. Short title—This Act may be cited as the Ticket of 
Leave Act. 68-64 V., c. 48, s. 2. 


TICKET OF LEAVE. 


2. Granting of license to convicts.—The Governor General 
by an order in writing under the ‘hand and seal of the Secretary 
of State may grant to any convict, under sentence of imprison- 
ment in a penitentiary, gaol or other public or reformatory 
prison, a license to be at large in Canada, or in such part there- 
of as in such license shall be mentioned, during such portion of 
his term of imprisonment, and upon such conditions in all res- 
pects as to the Governor General may seem. fit. 

2. Revocation or alteration of same.—The Governor Gen- 
eral may from time to time revoke or alter such license by a like 
order in writing. 62-63 V., c. 49, s. 1; 63-64 V., c. 48, s. 1. 


3. Sentence deemed to continue although execution is 
suspended.—The conviction and sentence of any convict to whom 
a license is granted under this Act shall be deemed to continue 
in force while such license remains unforfeited and unrevoked, 
although execution thereof is suspended; but, so long as such 
license continues in force and unrevoked or unforfeited, such con- 
vict shall not be liable to be imprisoned by reason of his sen- 
tence, but shall be allowed to go and remain at large according 
to the terms of such license. 62-638 V., c. 49, ss. 2 and 10. 


4. Form of license.—A license under this Act may be in the 
form A in the schedule to this Act, or to the like effect, or may, 
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if the Governor General thinks proper, be in any other form dif- 
ferent from that given in the schedule which he may think it ex- 
pedient to adopt, and contain other and different conditions. 

2. Deposit of conditions before Parliament.—A copy of 
any conditions annexed to any such license, other than the condi- 
tions contained in form A shall be laid before both Houses of 
Parliament within twenty-one days after the making thereof, if 
Parliament be then in session, or if not, then within fourteen 
days after the commencement of the next session of Parliament. 
62-63 V., c. 49, s. 4. 


REVOCATION AND FORFEITURE. 


&S. Forfeiture of license.—If any holder of a license under 
this Act is convicted of any indictable offence his license shall be 
forthwith forfeited. 62-63 V., c. 49, s. 5. 


6. Convicting justice to forward certificate in form B 
to Secretary of State.—Wohen any holder of a license under this 
Act is convicted of an offence punishable on summary conviction 
under this or any other Act, the justice or justices convicting the 
prisoner Shall forthwith forward by post a certificate in the form 
B in the shedule to this Act to the Secretary of State, and there- 
upon the license of the said holder may be revoked in manner 
aforesaid. 62-63 V., c. 49, s. 9. 


7. Action upon forfeiture.—If any such license is. revoked 
or forfeited, it shall be lawful for the Governor General by war- 
rant under the hand and seal of the Secretary of State to signify 
to the Commissioner of Dominion Police at Ottawa that such 
license has been revoked or forfeited, and to’ require the Commis- 
sioner to issue his warrant under his hand and seal for the appre- 
hension of the convict, to whom such license was. granted, and 
the Commissioner shall issue his warrant accordingly. 

2. Execution of warrant of police commissioner.—Such 
warrant shall and may be executed by the constable to whom the 
same is given for that, purpose in any part of Canada, and shall 
have the same force and effect in all parts of Canada as if the 
same had been originally issued or subsequently endorsed by a 
justice or other lawful authority having jurisdiction in the place 
where the same is executed. © 

3. Bringing of licensed convict before justice of the 
peace.—Froviso.—Any holder of a license apprehended under 
such warrant, shall be brought as soon as conveniently may be 
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before a justice of the peace of the county, in which the warrant 
is executed, and such justice shall thereupon make out his war- 
rant under his hand and seal for the recommitment of such con- 
vict to the penitentiary, gaol or other public or reformatory pri- 
son from which he was released by virtue of the said license, and 
such convict shall ‘be so recommitted accordingly, and shall there- 
upon be remitted to his original sentence, and shall undergo 
the residue of such sentence which remained unexpired at the 
time his license was granted: Provided that if the place where 
such convict is apprehended is not within the province, territory 
or district to which such penitentiary, gaol or other public or re- 
formatory prison belongs, such convict shall be committed to the 
penitentiary, gaol, or other public or reformatory prison for the 
province, territory or district, within which he is so apprehend- 
ed, and shall there undergo the residue of his sentence as afore- 
said. 62-63 V., c. 49, s. 3. 


Ro vee Johnsons 87 -C. Lae 6de, 292: 


8. Convict whose license is forfeited to undergo term of 
imprisonment for the time of sentence unexpired.—When 
any such license is forfeited by a conviction of an indictable of- 
fence or other conviction, or is revoked in pursuance of a sum- 
mary conviction or otherwise, the person whose license is for- 
feited or revoked shall, after undergoing any other punishment 
to which he may be sentenced for any offence in consequence of 
which his license is forfeited or revoked, further undergo a term 
of imprisonment equal to the portion of the term to which he 
was originally sentenced and which remained unexpired at the 
time his license was granted. 


2. Confinement in a penitentiary.—If the original sentence 
in respect of which the license was granted was to a peniten- 
tiary, the convict shall for the purpose of serving the term equal 
to the residue of such original sentence be removed from the 
gaol or other place of confinement in which he is, if it be not a 
penitentiary, to a penitentiary by warrant under the hand and 
seal of any justice having jurisdiction at the place where he is 
confined. 

3. Term of imprisonment. aT he is confined in a penitent- 
iary, he shall undergo a term of imprisonment in that penitent- 
iary equal to the residue of the original sentence. 

4. In all respects same as original. —In every case such 
convict shall be liable to be dealt with in all respects as if such 
term of imprisonment had formed part of iis original sentence. 


62-63 V., ¢. 49, S011. 
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REPORTING TO POLICE. 


9. Notice by holder of license to police authorities as to 
place of abode.—Every holder of a license who is at large in 
Canada shall notify the place of his residence to the chief officer 
of police, or the sheriff of the city, town, county or district in 
which he resides, and shall, whenever he changes such residence 
within the same city, town, county or district, notify such change 
to the said chief officer of police or sheriff, and, whenever he is 
about to leave a city, town, county, or district, he shall notify 
such his intention to the chief officer of police or sheriff of that 
city, town, county or district, stating the place to which he is 
going, also, if required, and so far as is practicable, nis address 
at that place, and whenever he arrives in any city, town, county 
or district he shall forthwith notify his place of residence to the 
chief officer of police or the sheriff of such last mentioned city, 
town, county or district. 

2. Report of male holder of license to police author- 
ities.—Every male holder of such a license shall; once in each 
month, report himself at such time as may be prescribed by the 
chief officer of police or sheriff of the city, town, county or district 
in which such holder may be, either to such chief officer or she- 
riff himself, or to such other person as he may direct, and such 
report may, according as such chief officer or sheriff directs, be 
required to ‘be made personally or by letter. 

3. Remittance of requirements.—The Governor General 
may, by order under! the hand of the Secretary of State, remit 
any of the requirements of this section either generally or in the 
case of any particular holder of a license. 62-63 V., c. 49, s. 6. 


OFFENCES AND PENALTIES. 


10. Failing to comply with iast pvreceding section.—lf 
any person) to whom the last preceding section applies fails to 
comply with any of the requirements thereof, he shall in any 
such case be guilty of an offence against this Act, unless he 
proves to the satisfaction of the court before which he is tried, 
either that being on a journey he tarried no longer in the place 
in respect of which he is charged with failing to notify his place 
of residence than was reasonably necessary, or that, otherwise, 
’ he did his best to act in conformity with the law. 

2. Penalty on summary conviction.—On summary convic- 
tion of any such offence the offender shall be liable, in the discre-. 
tion of the justice, either to forfeit his license, or to imprison- 
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ment with or without hard labour for a term not PRED ES one 
year. 62-63 V., c. 49, s. 6. 


Il. Any holder of a license who,— 

(a) Failing to produce license.—Fails to produce the same 
whenever required so to do by any judge, police or other magis- 
trate, or justice of the peace, before whom he may be brought 
charged with any offence, or by any peace officer in whose cus- 
tody he may be, and fails to make apy, reasonable excuse for not 
producing the same; or, 

(b) Or breaking conditions of license.—Breaks any of 
the other conditions of his license by an act which is not 
ot itself punishable either upon indictment or upon summary 
conviction; 

Penalty.—Is guilty of an offence upon summary conviction of 
which he shall be liable to imprisonment for three months with or 
without hard labour. 62-63 V., c. 49, s. 7. 


12. Arrest of licensed convict without a warrant.—Any 
peace officer may take into custody without warrant any convict 
who is the holder of such a license,— 

(a) whom (the reasonably suspects of having committed any 
offence; or, 

(b) if it appears to such peace officer that such convict is 
getting his livelihood by dishonest means; 
and may take him before a justice to be dealt with according to 
law. 

2. Forfeiture of license.—If it appears from the facts prov- 
ed before the justice that there are reasonable grounds for be- 
lieving that the convict so brought before him is getting his live- 
lihood by dishonest means such convict shall be deemed guilty of 
an offence against this Act, and his license shall be forfeited. 

3. Conviction of convict brought before justice of the 
peace.—Any convict so brought before a justice of the peace may 
be convicted of getting his livelihood by dishonest means al- 
though he has been brought before the justice on some other 
charge, or not in the manner provided for in this section. 62-63 
Vg Cab 40; (8.2.8, 


ADMINISTRATION. 


13. Minister of Justice to advise.—It shall be the duty of 
the Minister of Justice to advise the Governor General upon all 
matters connected with or affecting the administration of this 
mere Os-05 V5 C..495 8... 
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SCHEDULE. 
Form A. 
LICENSE. 


OTTAWA, day of nf) 

His Excellency the Governor General is graciously pleased 

to grant to swho was convicted of 

z at the for the on 
the , and was then and there 
sentenced to imprisonment in the penitentiary, 
gaol or prison (as the case may be) for the term of 7 
and is now confined in the , license to be at 
large from the day of his liberation under this order during 
the remaining portion of his term of imprisonment, unless 
the said shall before the expiration of 
the said term be convicted of an indictable. offence within 
Canada, or Shall be summarily convicted of an offence involv- 
ing forfeiture, in which case such license will be immediately 
forteited by law, or unless it shall please His Excellency sooner 
to revoke or alter such license. 

This license is given subject to the conditions endorsed upon 
the same upon the breach of any of which it will be liable to 
be revoked, whether such breach is followed by a conviction or 
not. 

And His bkxcellency hereby orders that the said 

be set at liberty within thirty days from 
the date of this order. 
Given under my /hand and seal 


day of £9 Secretary of State. 


CONDITIONS. 


1. The holder shall preserve his license and produce it when 
called upon to do so by a magistrate or a peace officer. 

2. He shall abstain from any violation of the law. 

3. He shall not habitually associate with notoriously bad 
characters, such as reputed thieves and prostitutes. 
. 4. He shall not lead an idle and dissolute life without visible 
means of obtaining an honest livelihood. 

If his license is forfeited or revoked in consequence of a 
conviction for any offence he will be liable to undergo a term 


~ Doe 
of imprisonment equal to the portion of his term of 
years which remained unexpired when his license was granted, 
viz.;—the term of years. 
Form B. 


FORM OF CERTIFICATE OF CONVICTION. 


I do hereby certify that A.B., the holder of a license under 


the Vicket of Leave Act 'was on the day of 
in the year 

duly convicted by and before ; of the offence 

of and sentenced to 


J.P: 72'Co: 
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CHAPTER 153 


An Act respecting the Lord’s Day 


SHORT TITLE. 


1 Short title—This Act may be cited as the Lord’s Day 
AGE. 


Held by the Supreme Court of Canada that legislation to prohibit on 
Sunday the performance of work and labour, transaction of business, 
engaging in sport for gain or keeping open places of entertainment is 
within the jurisdiction of the Parliament of Canada. 

Re Sunday Legislation (1905), 35 S. C. R., 581. 

This decision followed:— 

Atty.-General for Ontario vy. Hamilton Street Ry. Co. (1903), A. C., 524. 


2. Definitions.—In this Act, unless the context otherwise re- 
quires,— 

(a) ‘Lord’s Day.’—‘Lord’s Day’ means the period of time 
which begins at twelve o’clock on Saturday afternoon and ends 
at twelve o’clock on the following afternoon; 

(b) ‘Person.’—‘Person’ has the meaning which it has in the 
Criminal Code; 

(c) ‘Wessel.—Includes any kind of vessel or boat used for 
conveying passengers or freight by water; 

(d) ‘Railway.’—‘Railway’ includes steam railway, electric 
railway, street railway and tramway; 

(e) ‘Performance. —‘Performance’ includes any game, match, 
sport, contest, exhibition or entertainment; 

(f) ‘Employer.’—‘Employer’ includes every person to whose 
orders or directions any other person is by his employment 
bound to contorm; 

(g) ‘Provincial Act.’—‘Provincial Act’ means the charter 
of any municipality, or any public Act of any province, whether 
passed before or Since Confederation. 6 E. VII., c. 27, s. 1. 

38 
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3. Dominion railways.—Nothing herein shall prevent the 
operation on the Lord’s Day for passenger traffic by any railway 
company incorporated by or subject to the legislative authority 
of the Parliament of Canada of its railway where such operation 
is not otherwise prohibited. 

2. Operation of provincial railways.—Nothing herein shall 
prevent the operation on the Lord’s Day for passenger traffic of 
any railway subject to the legislative authority of any province, 
unless such railway is prohibited by: provincial authority from so 
operating. “6 fi: -V1l ier 2s. wae: 


COMMENCEMENT. 


4. Commencement of Act.—This Act shall come into force 
on the first day of March, one thousand nine hundred and seven. 
GLB VIL. C. 27,48.) 16. 


PROHIBITIONS. 


&. No sales to be made or business or work done on 
Lord’s Day.—It shall not be lawful for any person on the Lord’s 
Day, except as provided herein, or in any provincial Act or law 
now or hereafter in force, to sell or offer for sale or purchase 
any goods, chattels, or other personal property, or any real es- 
tate, or to carry on or transact any business of his ordinary call- 
ing, or in connection with such calling, or for gain to do, or em- 
ploy any other person to do, on that day, any work, business, or 
labour. - 6-H. VEEL iCa 27) is22. 


6. Substitution of another holiday for the Lord’s Day.— 
Except in cases of emergency, it shall not be lawful for any 
person to require any employee engaged in any work of receiving, 
transmitting or delivering telegraph or telephone messages, or in 
the work of any industrial process, or in connection with trans- 
portation, to do on the Lord’s Day the usual wor of his ordinary 
calling, unless such employee is allowed during the next Six days 
of such week, twenty-four consecutive hours without labour. 

2. Restriction.—This section shall not apply to any em- 
ployee engaged in the work of any industrial process in. which 
the regular day’s labour of such employee is not of more than 
eight hours’ duration. 6.E. VII., c. 27, s. 4. 


7. Games and performances where admission fee is char- 
ged.—It shall not be lawful for any person. on the Lord’s Day, 
except as provided in any provincial Act or law now or here- 
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after in force, to engage in any public game or contest for gain, 
or for any prize or reward, or to be present thereat, or to provide, 
engage in, or be present at any performance or public meeting, 
elsewhere than in a church, at which any fee is charged, directly 
or indirectly, either for admission to such performance or meeting, 
or to any place within which the same is provided, or for any ser- 
viee or privilege thereat. 

2. Charges for conveyance to Mere ea aie any 
performance at which an admission fee or any other fee is so 
charged is provided in any building or place to which persons 
are conveyed for hire by the proprietors or managers of such 
performance or by any one acting as their agent or under their 
control, the charge for such conveyance shall be deemed an in- 


direct payment of such fee within the meaning of this section. 6 
ERO Vita Cw arr So: 


8. Excursions by conveyances where fee is charged.-— 
It shall not be lawful for any person on the Lord’s Day, except 
as provided by any provincial Act or law now or hereafter in 
force, to run, conduct, or convey by any mode of conveyance any 
excursion on which passengers are conveyed for hire, and having 
for its principal or only object the carriage on that day of such 
passengers for amusement: or pleasure, and passengers so con- 
veyed shall not ‘be deemed to be travellers within the meaning of 
CeIShACING GEE MELS-¢, 2s... 6: 


9. Advertisements of prohibited performances, etc., 
wherever taking place.—It shall not be lawful for any person 
to advertise in any manner whatsoever any performance or other 
thing prohibited by this Act. 

2. It shall not be lawful for any person to advertise in Can- 
ada in any manner whatsoever any performance or other thing 
which ‘if given or done in Canada would be a violation of this 
Ast.-7 GH VES Ge 2h Tf: 


10. Shooting.—It shall not be lawful for any person on the 
Lord’s Day to shoot with or use any gun, rifle or other similar 
engine, either tor gain, or in such a manner or in such places as 
to disturb other persons in attendance at public worship or in 
the observance of that day. 6 EH. VII, c. 27, s. 8. 


11. Sale of foreign newspapers on Sunday.—lIt shall not 
be lawful for any person to bring into Canada for sale or distri- 
bution, or to sell or distribute within Canada, on the Lord’s Day, 
any foreign newspaper or- publication classified as a newspaper. 
Sieg REY eae CORY rea Bae: 2 
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WORKS OF NECESSITY AND MERCY EXCEPTED. 


12. Works of necessity and mercy not prohibited.—Not- 
withstanding anything herein contained, any person may on the 
Lord’s Day do any work of necessity or mercy, and for greater 
certainty, but not so as to restrict the ordinary meaning of the 
expression ‘work of necessity -or mercy,’ it is hereby declared 
that it shall be deemed to include the following classes of work:— 

(a) Divine worship.—Any necessary or customary work in 
connection with divine worship; - 

(b) Relief of sickness.—Work for the relief of sickness and 
suffering, including the sale of drugs, medicines and surgical ap- 
pliances by retail; 

(c) Telegraph and telephone.—Receiving, transmitting, or 
delivering telegraph or telephone messages; 

(d) Fires and repairs to any continuous industry.—Start- 
ing or maintaining fires, making repairs to furnaces and repairs 
in cases of emergency, and doing any other work, when such 
fires, repairs or work are essential to any industry or industrial 
process of such ‘a continuous nature that it cannot be stopped 
without serious injury to such industry, or its product, or to the 
plant or property used in such process; 

(e) Fires, pumping, etc., in protection of life and pro- 
perty.—Starting or maintaining fires, and ventilating, pumping 
out and inspecting mines, when any such works is essential to the 
protection of property, life or health; 

({) Continuous supply of light, heat, ete —Any work with- 
out the doing of which on the Lord’s Day, electric current, light, 
heat, cold air, water or gas cannot be continuously supplied for 
lawful purposes; 

(zg) Conveying travellers.—The conveying of travellers and 
work incidental thereto; 

(nh) Trains and vessels in transit.—The continuance to 
their destination of trains and vessels in transit when the Lord’s 
Day begins, and work incidental thereto; 

(i) Loading and unloading goods.—Loading and unload- 
ing merchandise, at intermediate points, on or from passenger 
boats or passenger trains; 

(j) Clearing snow and ice, repairs, etc., in case of rail- 
ways.—Keeping railway tracks clear of snow or ice, making 
repairs in cases of emergency, or doing any other work of a like 
incidental character necessary to keep the lines and tracks open 
on the Lord’s Day; 

(k) Work in railway yards.—Work before six o’clock in 
the forenoon and after eight o’clock in the afternoon of yards 
crews. in handling cars in railway yards; 
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(1) Loading and unloading vessels.—Loading, unloading 
and operating any ocean-going vessel which otherwise would be 
unduly delayed after her scheduled time of sailing or any vessel 
which otherwise would be in imminent danger of being stopped 
by the closing of navigation; or loading or unloading before 
seven o’clock in the morning or after eight o’clock in the after- 
noon any grain, coal or ore carrying vessel after the fifteenth of 
September; 

(m) Milk, cheese and live animals.—The caring for milk, 
cheese, and live animals, and the unloading of and caring for pe- 
rishable products and live animals, arriving at any point during 
the Lord’s Day; 

(n) Working bridges and ferries.—The operation of any 
toll or drawbridge, or any ferry or boat authorized by competent 
authority to carry passengers on-the Lord’s Day; 

(0) Hiring horses and boats.—The hiring of horses and 
carriages or small boats for the personal use of the hirer or his 
family for any purpose not prohibited by this Act; 

(Dp) Newspapers.—Any unavoidable work after six o’clock 
in the afternoon of the Lord’s Day, in the preparation of the re- 
gular Monday morning edition of a daily newspaper; 

(q) Mail carrying.—The conveying His Majesty’s mails and 
work incidental thereto; 

(rT) Milk delivery.—The delivery of milk for domestic use, 
and the work of domestic servants and watchmen; 

(s) Street railways.—The operation by any Canadian electric 
street railway company, whose line is interprovincial or interna- 
tional, of its cars, for passenger traffic, on ‘the Lord’s Day, on 
any line or branch which is, on the day of the coming into force 
of this Act, regularly so operated; 

(t) Public officers——Work done by any person in the public 
service of His Majesty while acting therein under any regula- 
tion or direction of any department of the Government; 

(u) Fishermen.—Any unavoidable work by fishermen after 
six o’clock in the afternoon of the Lord’s Day, in the taking of 
fish; 

(v) Maple sugar.—All operations connected with the mak- 
ing of maple sugar and maple syrup in the maple grove; 

(w) Saving property.—Any unavoidable work on the Lord’s 
Day to save property in cases of emergency, or where such pro- 
perty is in imminent danger of destruction or serious injury; 

(x) Work permitted by Railway commissioners.—Any 
work which the Board of Railway Commissioners for Canada, 
having regard to the object of this Act, and with the object of 
preventing undue delay, deems necessary to permit in connection 
with the freight traffic of any-railway. 6 E. VII., c. 27, s. 3. 
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OFFENCES AND PENALTIES. 


13. Violation of this Act.—Penalty.—Any person who vio- 
lates any of the provisions of this Act shall for each offence be 
liable, on summary conviction, to a fine, not less than one dollar 
and not exceeding, forty dollars, together with the cost of pro- 
secution.. 6 Bi -Vil., ¢. 27,'s. 10. 


14. Employer authorizing.—Penalty.—Every employer who 
authorizes or directs anything to be done in violation of any provi- 
sion of this Act, shall for each offence be liable, on summary con- 
viction, toa fine not exceeding one hundred dollars and notless 
than twenty dollars, in addition toany other penalty prescribed by 
law for the same offence. 6 E. VII., c. 27, s. 11. 


15. Corporation directing) or permitting violation of 
this Act.—Penalty.—Every corporation which authorizes, directs 
or permits its employees to carry on any part of the business of 
such corporation in violation of any of the provisions of this Act, 
shall be liable, on Summary conviction before two justices of the 
peace, for the first offence, to a penalty not exceeding two hun- 
dred and fifty dollars and not less than fifty dollars, and, for each 
subsequent: offence, to a penalty not exceeding five hundred dol- 
lars and not less than one hundred dollars, in addition to any 
other penalty prescribed by law for the same offence. 6 EH. VIL., 
Cr de: ake, 


PROCEDURE. 


16. Provincial Lord’s Day Acts not affected.—Nothing 
herein shall be construed to repeal or in any way affect any pro- 
visions of any Act or law relating in any way to the observance 
of the Lord’s Day in force in any province of Canada when this 
Act comes into force; and where any person violates any of the 
provisions of this Act, and such offence is also a violation of any 
other Act or law, the offender may be proceeded against 
either under the provisicns of this Act or under .the 
provisions of any other Act or law applicable to the offence charg- 
ed. 6-H. VII., °c. 27, s. 14. 


17. Limitation of action.—No action or prosecution) for a 
violation of this Act shall be commenced without the leave of 
the Attorney General for the province in which the offence is al- 
leged to have been committed, nor after the expiration of sixty 
days from the time of the commission of the alleged offence. 6 
Bis MER OF 27 8; iho: 


CHAPTER 154 


An Act respecting Fugitive Offenders in Canada 
from other parts of His Majesty’s Dominions 


SHORT) LITLE. 


i. Short title —This Act may be cited as the Fugitive Offen- 
ders Act. R:S., ce) 143, s.:1: 


INTERPRETATION. 


#. Definitions.—In this Act, unless the context otherwise 
requires,— 
(a) ‘Magistrate’—‘Magistrate’ means any justice of the 
peace or any person having authority to issue a warrant for the 
apprehension of persons accused of offences, and to commit such 
persons for trial; 
(db) ‘Deposition’.—‘Deposition’ includes every affidavit, affir- 
mation, or statement made upon oath; 
(c) ‘Court’.—‘Court’ means, 
in the province of Ontario, the High Court of Justice, 
in the province of Quebec, the Superior Court, 
in the province of Nova Scotia, New Brunswick, Prince Edward 
Island or British Columbia, respectively, the Supreme Court for 
the province, 

in the province of Manitoba, the Court of King’s Bench, 

in the province of Saskatchewan or Alberta, a judge of the Su- 
preme Court of the Northwest Territories, pending the abolition 
of that Court by the legislature of the province, and, after the 
abolition of the said Court, a judge of such superior court as is 
established by the .egislature of the province in lieu of the Su- 
preme Court of the Northwest Territories, 

in the Northwest Territories, such court, or magistrate, or other 
judicial authority as is designated from time to time by procla- 
mation of the Governor in Council published in the Canada Ga- 


2ette. 
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in the Yukon Territory, the Territorial Court, or a court, magis- 
trate or other judicial authority designated as aforesaid: 

(d) ‘Fugitive’.—‘Fugitive’ means a person accused of having 
committed an offence to which this Act applies in any part of His 
Majesty’s dominions, except Canada, and who has left that part. 
R.S., ¢.°143, ss. 2 and 4; 62-68 V., c. 11, s. 6. 


APPLICATION. 


3. To what offences this Act applies.—This Act shall apply 
to treason and to piracy, and to every offence, whether called fe- 
lony, misdemeanour, crime or by any other name, which is, for 
the time being, punishable in the part of His Majesty’s dominion 
in which it was committed, either on indictment or information, 
by imprisonment with hard labour for a term of twelve months 
or more, or by any greater punishment; and, for the purposes of 
this section, rigorous imprisonment, and any confinement in a 
prison combined with labour, by whatever name it is called, shall 
be deemed to be imprisonment with hard labour. R.S., c. 148, s. 3. 


4. Application to acts not offences by Canadian law.— 
This Act shall apply to every such offence, notwithstanding that, 
by the law of Canada, it is not an offence or not an offence pun- 
ishable in manner aforesaid; and all the provisions of this Act, 
including those relating to a provisional warrant and to a com- 
mittal to prison, shall be construed as if the offence were in Salts 
ada an offence to which this Act applies. R.S., c. 148, s. 3. 


5S. Application to persons unlawfully at large after con- 
viction.—This Act shall apply, so far as is consistent with the 
tenor thereof, to every person convicted by a court in any part 
of His Majesty's dominions of an offence committed either in 
His Majesty’s dominions or elsewhere who is unlawfully at large 
before the expiration of his sentence, in like manner as it applies 
to a person accused of the like offence committed in the part of 
His Majesty’s dominions in which such person was convicted. 


R.S., c. 148, s. 3. 


6. As to offences committed before the commencement 
of this Acti\—This Act shall apply in respect to offences commit- 
ted before the commencement of this Act, in like manner as if 
such offences were committed after such commencement. R.S., c 
143, s. 3. 
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PROCEDURE. 


7. Apprehension and return of fugitive offenders.—Any 
fugitive, if found in Canada, shall be liable to be apprehended 
and returned, in the manner provided by this Act, to the part of 
His Majesty’s dominions from which he is a fugitive. 

2.. Warrant.—A fugitive may be so apprehended under an en- 
dorsed warrant or a provisional warrant. R.S., c. 143, s. 4. 


8. Proceedings in Canada on warrant issued elsewhere. 
—Whenever a warrant has been issued in a part of His Majesty’s 
dominions for the apprehension of a’fugitive from that part who 
is or igs suspected to be in or on the way to Canada, the Governor 
General or a judge of a court, if satisfied that the warrant was 
issued by some person having lawful authority to issue the same, 
may endorse such warrant in manner provided by this Act, and 
the warrant so endorsed shall be a sufficient authority to appre- 
hend the fugitive in Canada and bring him before a magistrate. 
it.5 C143) "8. 5. 


9. Issue of provisional warrant.—A magistrate in Canada 
may issue a provisional warrant for the apprehension of a fugi- 
tive who is or is suspected of being in or on his way to Canada, 
on such information and under such circumstances as would, in 
his opinion, justify the issue of a warrant, if the offence of which 
the fugitive is accused had been committed within his) jurisdic- 
tion; and such warrant may be backed and executed accordingly. 
Res,..C. 01 40.- oa 


10. Report to Governor General.—A magistrate issuing a 
provisional warrant shall forthwith send a report of the issue, 
together’ with the information or a certified copy thereof, to the 
Governor General; and the Governor General may, if he thinas fit, 
discharge the person apprehended under such warrant. R.5., c¢. 
PISS G, 


ll. Fugitive to be brought before a magistrate.—A fu- 
gitive, when apprehended, shall be brought before a magistrate, 
who, subject to the provisions of this Act, shall hear the case in 
the same manner and have the same jurisdiction and powers, as 
nearly as may be, including the power to remand and admit to 
bail, as if the fucitive was charged eae an offence committed 
within his jurisdiction. R.S., c. 148, s. 


s 
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12. Committal of fugitive.—Report to Governor Gene- 
ral —tit the endorsed warrant for the apprehension of the 
fugitive is duly authenticated, and such evidence is pro- 
duced as, subject to the provisions of this Act, ac 
cording to the law ordinarily administered by the magistrate, 
raises a strong or probable presumption that the fugitive com- 
mitted the offence mentioned in the warrant, and that the offence 
is one to which this Act applies, the magistrate shall commit the 
fugitive to prison to await his return, and shall forthwith send a 
certificate of the committal and such report of the case, as he 
thinks fit, to the Governor General. R.S.  c. 148, s. 7. 


13. Magistrate to inform fugitive as to his rights.—- 
Whenever the magistrate commits the fugitive to prison, he shall 
inform the fugitive that he will not be surrendered until after the 
expiration of fifteen days, and that he ihas a right to apply for a 
writ of habeas corpus or other like process. R.S., c. 148, s. 7. 


14. Remand of fugitive —A fugitive apprehended on a pro- 
visional warrant may, from time to time, be remanded for such 
reasonable time, not exceeding seven days at any one time, as 
under the circumstances seems requisite for the production of an 
endorsed warrant. R.S., c. 1438, s. 7%. 


15. Order for the return of fugitive —Warrant.—Upon 
the expiration of fifteen days, after a fugitive has been committed 
to prison to await his return, or if a writ of habeas corpus or 
other like process is issued 'by a court, with reference to such fu- 
gitive, after the final decision of the court in the case, if the fu- 
gitive is not discharged ‘by the court, the Governor General, by 
warrant under his hand, if he thinks it just, may order the fugi- 
tive to be returned to the part of His Majesty’s dominions from 
which he is a fugitive, and for that purpose to be delivered into 
the custody of the persons to whom the warrant is addressed, 
.or some one or more of them, and to be held in custody, and con- 
veyed to the said part of His Majesty’s dominions, to be dealt 
‘with there, in due course of law, as if he had been there appre- 
hhended. 

2. Execution of warrant.—Such warrant shall be forthwith 
executed according to the tenor thereof. R.S., c. 143, s. 8. 


16. Court may discharge fugitive, if not returmed with- 
in a certain time.—I{ a fugitive who, in pursuance of this Act., 
has been committed to prison in Canada to await his return, is 
not conveyed out of Canada within two months after such com- 
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mittal, the court, upon application by or on behalf of the fugitive, 
and upon proof that reasonable notice of the intention to make 
Such application has been given to the Governor General, may, 
unless sufficient cause is shown to the contrary, order the fugitive 
to be discharged out of custody. R.S., c. 148, s. 9. 


i¢7. Court may discharge fugitive in trivial cases.— 
Whenever it is made to appear to the court that by reason of the 
trivial nature of the case or by reason of the application 
for the return .of a fugitive not’ being made in good 
faith, in the interests of justice, or that, for any other reason, it 
would, having regard to the distance, to the facilities for com- 
munication, and to all the circumstances of the case, be unjust or 
oppressive or too severe a punishment to return the fugitive ei- 
ther at all or until tthe expiration of a certain period, the court 
may discharge the fugitive, either absolutely or on bail, or order 
that he shall not be returned until after the expiration of the pe- 
riod named in the order, or may make such other order in the 
premises, as to the court seems just. R.S., c. 143, s. 10. 


18. Fugitive undergoing sentence.—A fugitive who has 
been accused of an offence within Canadian jurisdiction, not being 
the offence for which his surrender is asked, or who is undergoing 
sentence under a conviction in Canada, shall not be surrendered 
until after he has been discharged, whether by acquittal or by ex- 
piration of his sentence, or otherwise. R.S., c. 1438, s. 11. 


19. Search warrant may be granted.—Whenever a war- 
rant, for the apprehension of a person accused of an offence, has 
been endorsed in pursuance of this Act, in Canada, any ma- 
gistrate in Canada shall have the same power of issuing a war- 
rant to search for any property alleged to have been stolen or to 
have been otherwise unlawfully taken or obtained by such per- 
son, or otherwise to be the subject of such offence, as that ma- 
eistrate would have if the property had been stolen or otherwise 
unlawfully taken or obtained, or the offence had been committed 
wholly within the jurisdiction of such magistrate. R.S., c. 143, s. 
12. 

20. Exercise of judicial powers.—Any judge of the court 
may, either in term time or vacation, exercise in chambers, all 
the powers conferred by this Act upon the court. Ris,, 05143, sads: 


21. Effect of endorsement of warrant.—An endorsement 
of a warrant in pursuance of this Act shall be signed by the au- 
thority endorsing the same, and shall authorize all or any of the 
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persons named in the endorsement, and of the persons to whom 
the warrant was originally directed, and also every constable, to 
execute the warrant within Canada by apprehending the person 
named in it, and bringing him before a magistrate in Canada, 
bis ad he is the magistrate named in the endorsement or some 
other. : 

2. As to death of signer or endorser.—Every warrant, 
summons, Subpoena and process, and every endorsement made in 
pursuance of this Act thereon, shail, for the purposes of this Act, 
remain in force, notwithstanding that the person signing the war- 
rant or such endorsement dies or ceases to hold office. R.S., ec. 
143, s. 14. 


RETURN OF FUGITIVE. 


22. How the fugitive may be returned.—Whenever a fugi- 
tive or prisoner is authorized to be returned to any part of His 
Majesty’s dominions in, pursuance of this Act, such fugitive or 
prisoner may be sent thither in any ship registered in Canada or 
belonging to the Government of Canada. R.S., c. 148, s. 15. 


23. Order to master of Canadian ship to convey fugi- 
tive.—Proviso.The Governor General, may, by the warrant for 
the return of the fugitive, order the master of any ship register- 
ed in Canada, bound to the said part of His Majesty’s dominions, 
to receive such fugitive or prisoner, and afford a passage and 
subsistence during the voyage to him, and to the person having 
him in custody, and to the witnesses; but such master shall not 
be required to receive more than one fugitive or prisoner for 
every hundred tons of his ship’s registered tonnage, or more than 
one witness for every fifty tons of such tonnage. R.S., c. 143, s. 
a Lay 


24. Endorsement upon agreement of the ship.—The Go- 
vernor General shall cause to be endorsed upon the agreement of 
the ship such particulars with respect to any fugitive prisoner or 
witness sent in her, as the Minister of Marine and Fisheries, 
trom time to time, requires. R.S., c. 143, s. 15. 


25. Duty of master on arrival at destination.—Every 
such master shall, on his ship’s arrival in the said part of His 
Majesty’s dominions, cause such fugitive or prisoner, if he is not 
in the custody of any person, to be given into the custody of 
some constable there, to be dealt with according to law. R.S., 
c. 148, s. 15. 
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26. Penalty for non-compliance.—Hvery master who fails, 
on payment or tender of a reasonable amount for expenses, to 
comply With an order made in pursuance of this Act, or to cause 
a fugitive or prisoner committed to his charge to be given into 
custody as required by this Act, shall be liable, on summary con- 


viction, to a penalty not exceeding two hundred dollars. R.S., 
ec. 143, s. 15. 


EVIDENCE. 


27. Depositions.—A magistrate may take depositions for the 
purposes of this Act, in the absence of a person accused of an 
offence, in like manner as he might take the same if such person 
was present and accused of the offence before him. R.S., ¢c. 148, 
5.16; 


<8. Their use in evidence.—Depositions whether taken in 
the absence of the fugitive or otherwise and copies thereof, and 
Official certificates of, or judicial documents stating facts, may, if 
duly authenticated, be received in evidence in proceedings under 
hiss Act. HS. -¢." 143) 6. 17: 


29. Authentication of warrants and other documents.— 
Warrants and depositions, and copies thereof, and official certifi- 
cates of facts, or judicial documents stating facts, shall be deem- 
ed duly authenticated for the purposes of this Act if they are au- 
thenticated in manner provided for the time being by law, or if they 
purport to be sigend by or authenticated by the signature of a 
judge, magistrate or officer of the part of His Majesty’s dominions in 
which the same are issued, taken or made, and are authenticated 
either by the oath of some witness, or by being sealed with the offi- 
cial seal of a secretary of state, or with the public seal of a British 
possession, or with the official seal of a governor of a British pos- 
session, or of a colonial secretary, or of some secretary or minis- 
ter administering a department of the government of a British 
possession. 

2. Seal to be evidence.—All courts and magistrates shall 
take judicial notice of every such seal, and shall admit in evi- 
dence without further proof the documents authenticated by it. 
R.S., c. 143, s. 18. 


CHAPTER 155 


An Act respecting the Extradition of Fugitive 
Criminals. 


SHORT TITLE. 


1. Short title—This Act may be cited as the Extradition 
Cty Thy G) 140, Sd. 


INTERPRETATION. 


2. Definitions.—In this Act, unless the context otherwise 
requires,— 

(a) ‘Extradition arrangement.’—‘EXxtradition arrangement’, 
or ‘arrangement’ means a treaty, convention or arrangement made 
by His Majesty with a foreign state for the surrender of fugitive 
criminals and which extends to Canada; 

(b) ‘Extradition crime’.—‘Extradition crime’ may mean any 
crime which, if committed in Canada, or within Canadian juris- 
diction, would be one of the crimes described in the first schedule 
to this Act; and, in the application of this Act to the case of any 
extradition arrangement, the said expression means any crime 
described in such arrangement, whether comprised in the said 
schedule or not; 

(c) ‘Conviction’.—‘Convicted,’—‘Conviction’ or ‘convicted’ 
does not include the case of a condemnation under foreign law 
by reason of contumacy; but ‘accused person’ includes a person 
so condemned; 

(d) ‘Fugitive’—‘Fugitive criminal.’—‘Fugitive’ or ‘fugitive 
criminal’ means a person being or suspected of being in Canada, 
who is accused or convicted of an extradition crime committed 
within the jurisdiction of any foreign state; 

(ce) ‘Foreign state’—'Foreign state’ includes every colony, 
dependency and constituent part of the foreign state; and every 
vessel of any such state shall be deemed to be within the jurisdic- 
tion of and to be part of the state; 
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(f) ‘Warrant.’—‘Warrant’ in the case of a foreign state, in- 
cludes any judicial document authorizing the arrest of a person 
accused or convicted of crime; 


_ __(g) ‘Sudge’.—‘Judge’ includes any person authorized to act 
judicially in extradition matters. R.S., c. 142, s. 2. 


See Ex parte Phelan (1883), 6 L. N., 261; Re Martin (1896), 33 C.L.J., 253. 


PART Sis: 
EXTRADITION UNDER TREATY. 


Application of Part. 


3. As to existing arrangements.—In the case of any for- 
eign state with which there is an extradition arrangement, this 
Part shall apply during the continuance of such arrangement; but 
no provision of this Part, which is inconsistent with any of the 
terms of the arrangement, shall have effect to contravene the ar- 
rangement; and this Part shall be so read and construed as to 
provide for the execution of the arrangement. R.S., c. 142, s. 3. 

See Re Rosenbaum (1874), 18 C. L.-J., 200; Ex parte Phelan (1883), 6 L. 
N:, 261; The People of the U. S. v. Debaum (1888); 16 R. L., 612. As to 


extradition with the U. S., see notes in 2 C. C. C., 71 and 5 C. C. C., 553; 
Re Collins (1905), 10 C. C. C., 70. 


4. As to limitations, qualifications and exceptions Imp. 
Act 33-34 V., c. 52 and amendments.—In the case of any for- 
eign state with respect to which the application to the United 
Kingdom of the Act of the Parliament of the United Kingdom, 
passed in the year one thousand eight hundred and seventy, and 
intituled An Act for amending the Law relating to the Eaxtraditior. 
of Criminals, and any Act or Acts amending the same, is made 
subject to any limitation, condition, qualification or exception, 
the Governor in Council shall make the application of this Part, 
subject to such limitation, condition, qualification or exception. 
EDC. aa Sos 


See note to preceding section. 


5. Orders under this Part may be revoked.—The Gover- 
nor in Council may, at any time, revoke or alter, subject to the 
restrictions of this Part, any order made by him in council under 
this Part, and all the provisions of this Part with respect to the 
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original order shall, so far as applicable, apply mutatis mutandis 
to the new order. R.S., c. 142, s. 3. 


6. If the application of this Part depends on an order in 
council.—This Part, so far as its application in the case of any 
foreign state, depends on or is affected by any order in council, 
made under this Part or referred to therein, shall apply, or its 
application shall be affected from and after the time specified in 
the order, or, if no time is specified, after the date of the publica- 
tion of the order in the Canada Gazette. R.S., c. 142, s. 4. 


7. Publication of orders in council required.—Any order 
of His Majesty in Council, referred to in this Part, and any order 
of the Governor in Council made under this Part, and any extra- 
dition arrangement shall be, as soon as possible, published in the 
Canada Gazette and laid before both Houses of Parliament. R.S., 
c. 142, s. 4. 


| 8. Effect of publication in Canada Gazette.—The publi- 
cation in the Canada Gazette of an extradition arrangement, or an 
order in council, shall be evidence of such arrangement or order, 
and of the terms thereof, and of the application of this Part, pur- 
suant and subject thereto; and the court or judge shall take judi- 
cial notice, without proof, of such arrangement or order, and the 
validity of the order and the application of this Part, pursuant 
and subject thereto, shall not be questioned. R.S., c. 142, s. 4. 


JUDGES AND COMMISSIONERS. 


9. What judges may act in cases under this Part.—All 
judges of the superior courts and of the county courts of any pro- 
vince, and all commissioners who are, from time to time, appoint- 
ed tor the purpose, in any province by the Governor in Council, 
under the Great Seal of Canada, by virtue of this Part, are au- 
thorized to act judicially in extradition matters under this Part, 
within! the province; and every such person shall, for the pur- 
poses of this Part, have all the powers and jurisdiction of any 
judge or magistrate of the province. « 

2. Nothing in this section shall be construed to confer on any 
judge any jurisdiction in habeas corpus matters. R.S., ¢. 142, S.,5. 


. Lee 

Garbutt (1891), 21 0. R., 179; In re Parker (1891), 19 0: R., 6 : 

Ex pts Seitz goats 3 ¢C. °C. C.; 54; Re Stern (1903), 7C. C. C., 191; Ex 

parte Gaynor & Greene (1902), 7 Ose CEL C8757 +9 C. C. C., 240; 255, 486; 
10.C. CG. C., 21 (overruling 9 C. C. a a 


610 
EXTRADITION FROM CANADA. 


10. On what grounds a warrant may issue.—Whenever 
this Part applies, a judge may issue his warrant for the apprehen- 
Sion of a fugitive on a foreign warrant of arrest, or an informa- 
tion or complaint laid before him, and on such evidence or after 
‘such proceedings as in his opinion would, subject to the provi- 
sions of this Part, justify the issue of his warrant if the crime of 
Which the fugitive is accused, or of which he is alleged to have 
been convicted, had been committed in Canada. 

2. Report to Minister of Justice.—The judge shall forth- 
with send a report of the fact of the issue of the warrant, together 
with certified copies of the evidence and foreign warrant, infor- 
mation or complaint, to the Minister of Justice. R.S., c. 142, s. 6. 


In re Burley (1865); "1 “i Tc Ni" S:, 84; Re Caldwell, 5 Ont. P. R:, 217; 
Re iGarbutt <(1891)9 21.05 “Ris, 217972 465e Rew Lazier (1899), 3500s. 25S iin; 
Re Worms (1876), 7 R. L., 319; Re Hoke (1887), 15 R. L., 92; Ex parte La- 
mirande (1866), 10 R. L., 280; Re Lee, 5 O. R., 588; Re Levi (1897), 1 C. C. 
Cs 74: “Re Murphy. (1895), 2 1C. °C. 1C., "ois; Rk. ve Watts (1902), 5 C.9C. ey 
246; Re Kelly (1902), 5°C, C. C., 541; Re “Bongard (1900), 6 C. C..C., 74; Re 
Cohen (1904), 8 C. C. C., 812; Re Martin (1897), 8 C. C. C., 326; Re Dickey 
(1904), 8 ©. C. C:, 321;- Re Lorenz (1905), 9 C. C. C:, 158; Re. Lewis (904), 
9. C.-C. C., 233; Ie’ Gaynor’ & Greene (1905), 9 C. C. C., 205; Re Collins 
(1905), 10 C. C. C., 78, 80; Re Gaynor & Greene (1905), 10 C. C..C., 154; Re 
Harsha (1906), 10 C. C. C., 488 and 11 C. C. C., 62; U. S. v. Browne (1906), 
POC. Cahors 


11. Execution of warrant.—A warrant issued under this 
Part may be executed in any part of Canada, in the same manner — 
as if it had been originally issued, or subsequently endorsed, by 
a justice of the peace having jurisdiction in the place where it 
is executed, R.S.7¢, 7142, “ss. 7, 


Ex parte Seitz (1899), 3 C. C. C., 54; Re Dickey (1904), 8 C. C. C., 321. 


12. Surrender not to depend on time when offence was 
committed, ete.—Eivery fugitive criminal of a foreign state, to 
which this Part applies, shall be liable to be apprehended, com- 
mitted and surrendered in the manner provided in this Part, 
whether the crime or conviction, in respect of which the surrend- 
er is sought, was committed or took place before or after the date 
of the arrangement, or before or after the time when this Part 
is made to apply to such state, and whether there is or is not any 
criminal jurisdiction in any court of His Majesty’s dominions 
over the fugitive in respect of the crime. R.S., c. 142, s. 8. 


13. Fugitive to be brought before judge—The fugitive 
shall be brought before a judge, who shall, subject to the provi- 
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sions of this Part, hear the case, in the same manner, as nearly 
as may be, as if the fugitive was brought before a justice of the 
peace, charged with an indictable offence committed in Canada. 
TUS: eC. 1424 8.9. 


Greene v. Vallee, R. J. Q., 14 K. B., 261; Ex parte Debaum, 16 R. et 
612; In re Phipps, 8 Ont. A. R., nye In re Gaynor & Greene, Road Q., 
DOs Ol cn Um Sue va Gay noredo05) sn ALG, 128: 


14. Evidence of charge.—The judge shall receive upon oath, 
or affirmation, if affirmation is allowed by law, the evidence of 
any witness tendered to show the truth of the charge or the fact 
of the conviction. R.S., c. 142, s. 9. 


United States vy. Browne (1906), 11 C. ©. C., 161, 167. 


15. Evidence that crime is not an extradition crime.— 
The judge shall receive, in like manner, any evidence tendered 
to show that the crime of which the fugitive is accused or alleged 
to have been convicted is an offence of a political character, or 
is, for any other reason, not an extradition crime; or that the 
proceedings are being taken with a view to prosecute or punish 
him for an offence of a political character. R.S., c. 142, s. 9. 


Re Levi (1897), 1 C. C. C., 74; U. S. v. Browne. (1906), 11 C. C. C., 167, 


16. Depositions taken out of Canada.—Depositions or 
statements taken in a foreign state on oath, or on affirmation, 
where affirmation is allowed by the law of the state, and copies 
of such depositions or statements and foreign certificates of, or 
judicial documents stating the fact of conviction, may, if duly 
authenticated, be received in evidence in proceedings under this 
Parte aC. Leo S10. 


In‘ re Rosenbaum (1874), 18 C. L. J., 200; In re Worms (1876), 7 R. L., 
$19; R. v. Browne (1881), 31 ©. ses 484 and 6 Onts Awe Re weesbs (x parte 
Phelan as 6 L. N., 261; In re Lee (1884), 5 O. R., 583; In re Hoke ye 
aye SUE et Be CM UA SRA Debaum (1888), 16 R. L., 92; In re Weir (1889), 14 O 
Ra nosos tre Garbutt (1891), 21 O. R., 179; Re "Ickerman (1898), 2 C. C. C., 
262;Re Cohen (1904), 8 C. C. C., 251; U. §. v. Browne C1906). Ie Ce CAC, 167. 


17. When to be deemed authenticated.—Such papers shall 
be deemed duly authenticated if authenticated in manner provid- 
ed, for the time being, by law, or if,— 

(a) the warrant purports to be signed by, or the certificate 
purports to ‘be certified by, or the depositions or statements, or — 
the copies thereof, purport to be certified to be the originals or 
true copies, by a judge, magistrate or officer of the foreign state; 
and, : 
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(b) if the papers are authenticated by the oath or affirma- 
tion of some witness, or by being sealed with the official seal of 
the Minister of Justice, or some other minister of the foreign 
state or ofa colony, dependency or constituent part of the foreign 


state; of which seal the judge shall take judicial notice without 
proof. Rec. 142, s. 10. 


In re Lee a O. R., 588; In re Weir Feierod 14 O. R., 389; In re 
Hoke (1887), 15 R. L., 92; Re Lewis (1904), 9 C. C. 33. 


18. (a) What evidence shall be sufficient to justify 
committal.—In the case of a fugitive alleged to have been con- 
victed of an extradition crime, if such evidence is produced as 
would, according to the law of Canada, subject to the provisions 
of this Part, prove that he was so convicted; and, 
if such evidence is produced as would, according to the law of 
Canada, subject to the provisions of this Part, justify his commit- 
tal for trial, if the crime had been committed in Canada; 
the judge shall issue his warrant for the committal of the fugi- 
tive to the nearest convenient prison, there to remain until sur- 
rendered to the foreign state, or discharged according to law. 

2. Discharge.—If such evidence is not produced, the judge 
shall order him to be discharged. R.S., c. 142, s. 11. 


In re Burley (1865), 1 L. J. N. S., 34; Ex parte Brown (1866), 2 L. C. 
L. J., 23; Ex parte Lamirande (1866), "10 i C. J., 280; R. v. Gould (1869), 
20 C. P., 154; Ex parte Worms (1876), 22 L. C. J., 109; Ex parte Zink (1880), 
6 Q. L. R., 260; In re Hoke (1887), 14 R. L., 705° ead: Re R. L.; Re Murphy 
(1894), 2 C. C. C., 562, 578; a ents Lanctot (1896) Rods Q:, 5 Q. B., 422; 
Ex parte Feinberg (1901), 4 Cc. C. C., 270; Re Watts Spee 5 Ce> CL Ce5383 
Re Collins (1905), 10 C. C. C., 80; Re Latimer (1906), 10 C. C. C., 244; Re 
Harsha (1906), 11 C. C. C., 62; Re Johnston (1907), 12 . Cc. C., 659. 


19. Judge shall give certain information to fugitives.— 
If the judge commits a fugitive to prison, he shall, on such com- 
mittal,— 

' (a) inform him that he will not be surrendered until after 
the expiration of fifteen days, and that he has a right to apply 
for a writ of habeas corpus; and, 

1) Transmit evidence to Minister of Justice.—Transmit 


(b) in the case of a fugitive @CCUBeT of an extradition crime, 
142, s. 12. 
to the Minister of Justice a werttnents of the committal, with a 
copy of all the evidence taken before him not already so trans- 
mitted, and such report upon the case as he thinks fit. R.S., ¢ 
Re Pennsylvania v. Levi (1897), R. J. Q., 6 Q. B., 151; In re Lazier 


age 29 S. C. R., 630; Ex parte Seitz (1899), 3 C. C. C., 64; Re Gates (1904), 
6. Ca,) whos Re Lewis (1904), 9 ©. C. C., 2383. 
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20. By whom requisition for surrender may be made.— ° 
A requisition for the surrender of a fugitive criminal of a foreign 
state who is, or is suspected to be in Canada, may be made to 
the Minister of Justice,— 

(a) by any person recognized by him as a consular officer 
of that state resident at Ottawa; or, 

(b) by any minister of that state communicating with the 
Minister of Justice through the diplomatic representative of His 
Majesty in that state. 

2. By arrangement.—If neither of these modes is conven- 
ient, then the requisition shall be made in such’ other mode as 
is-settled by arrangement. R.S.; c. 142, s. 138. 


Ex parte Lamirande (1866), 10 L. C. J., 280; Re Lazier (1899), 3 C. rol 
167. 
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21. When the fugitive shall not be liable to surrender. 
—No fugitive shall be liable to surrender under this Part if it 
appears,— 

(a) that the offence in respect of which proceedings are tak- 
en under this Act is one of a political character; or, 

(b) that such proceedings are being taken with a view to 
prosecute or punish him! for an offence of a political character. 
R.S., c. 142, s. 14. 


In re Burley (1865), 1 L. J. N. S., 34; In re Levi (1897), 1 C. C. C., 74. 


22. In cases specified, Minister may refuse to make or- 
der, or may cancel order already made.—lIf the Minister of 
Justice at any time determines,— 

(a) that the offence in respect of which proceedings are being 
taken under this Part is one of a political character; 

(b) that the proceedings are, in fact, being taken with a 
view to try or punish the fugitive for an offence of a political 
character; or, 

(c) that the foreign state does not intend to make a requisi- 
tion for surrender; 
he may refuse to make an order for surrender, and may, by order 
under his hand and seal, cancel any order made by him, or any 
warrant issued by a judge under this Part, and order the fugitive 
to be discharged out of custody on any committal made under 
this Part; and the fugitive shall be discharged accordingly. R.S., 
ec: 142, ss 15. 


23. Delay before surrender.—A fugitive shall not be sur- 
rendered until after the expiration of fifteen days from the date 
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of his committal for surrender; or, if a writ of habeas corpus is 


issued, until after the decision of the court remanding him. R. 
S., C. 142, s. 16. 


Ins re Warner, -l .C. LL. Js; 16) R. v. Read; 4 Ont. P: = 281; Ex parte 
Eno, 10 Q. lye R., 173; Re Gaynor & Greene (1905), 9 C..C. C., 496; Re Col- 
tins (1905); 107 CFC. oGs. 80; Re Bartels (1907), 139 Ce. C 2) 259. 


24. If fugitive is an offender under Canadian law.—A 
fugitive who has been accused of an offence within Canadian juris- 
diction, not being the offence for which his surrender is asked, or 
who is undergoing sentence under a conviction in Canada, shall not 
be surrendered until after he has been discharged, whether by ac- 


quittal or by expiration of his sentence, or otherwise. R.S., c. 142, 
s. 16. 


25. Minister may order surrender of fugitive to officer 
of a foreign state.—Subject to the provisions of this Part, the 
Minister of Justice, upon the requisition of the foreign state, may 
under his hand and seal, order a fugitive who has ‘been commit- 
ted for surrender to be surrendered to the persons or persons who 
are, in his opinion, duly authorized to receive him in the name 
and on behalf of the foreign state, and he shall be so surrender- 
ed accordingly. R.S., c. 142, s. 17. 


26. Powers of such officers.—Any person to whom such 
order of the Minister of Justice is directed may deliver, and the 
person thereto authorized by such order may receive, hold in 
custody, and convey the fugitive within the jurisdiction of the 
foreign state; and if he escapes out of any custody to which he 
is delivered, on or in pursuance of such order, he may be retaken 
in the same manner as any person accused or convicted of any 
crime against the laws of Canada may be retaken on an escape. 
EUS); 65242; 82 UT. 


27. Property found on fugitive Everything found in the 
possession of the fugitive at the time of his arrest, which may be 
material as evidence in making proof of the crime, may be deliv- 
ered up with the fugitive on his surrender, subject to all rights of 
third persons with regard thereto. R.S., c. 142, s. 18. 


28. Fugitive to be conveyed out of Canada within cer- 
tain time.—If a fugitive is not surrendered and conveyed out of 
Canada within two months after his committal for surrender, 
or, if a writ of habeas corpus is issued, within two months after 
the decision of the court on such writ, over and above, in either 
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case, the time required to convey him from the prison to which 
he has been committed, by the readiest way out of Canada, any 
one or more of the judges of the superior courts of the province 
in which such person is confined, having power to grant a writ 
of habeas corpus, May, upon application made to him or them 
by or on behalf of the fugitive, and on proof that reasonable ne- 
tice of the intention to make such application has been given to 
the Minister of Justice, order the fugitive to be discharged out of 
custody, unless sufficient cause is shown against such discharge. 
F514. Se LO: 


29. Form valid.—The form set forth in the second schedule 
to this Act, or forms as near thereto as circumstance admit of, 
may be used in the matters to which such forms refer, and, when 
used, shall be deemed valid. R.S., ¢. 142, s. 20. 


Re Gaynor & Greene (1905), 10 C. C. C., 164. 


EXTRADITION FROM A FOREIGN STATE. 


30. Requisition for a fugitive out of Canada, how made. 
—A requisition for the surrender of a fugitive criminal from Can- 
ada, who is or is suspected to be in any foreign state with which 
there is an extradition arrangement, may be made by the Minis- 
ter of Justice,— 

(a) to a consular officer of that state resident at Ottawa; or, 

(b) to the Minister of Justice or any other minister of that 
state, through the diplomatic representative of His Majesty in 
that state. 

2. By arrangement.—If neither of these modes is conven- 
ient, the requisition shall be made in such other mode as is settled 
by arrangement. RK.S., c. 142, s. 21. 


31. Conveyance of fugitive surrendered.— Any person ac- 
cused or convicted of an extradition crime, who is surrendered by 
a foreign state, may, under the warrant for his surrender issued 
in such foreign state, be brought into Canada and delivered to 
the proper authorities, to be dealt with according to law. R.S., 
AR I BA ea 


R. v. Aerman (1854), 4 GC. P., 288; R. v. Cunningham (1885), Cassel’s 
Sa Ce Digest loos 0k. We Waadell (1886), 6) Calas bee e. 


32. Fugitives surrendered by a foreign state not pun- 
ishable contrary to arrangement.—Whenever any person ac- 
cused or convicted of an extradition crime is surrendered by a 
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foreign state, in pursuance of any extradition arrangement, such 
person shall not, until after he has been restored or has had an 
opportunity of returning to the foreign state within the meaning 
of the arrangement, be subject, in contravention, of any of the 
terms of ‘the arrangement, to any prosecution or punishment in 
Canada for any other offence committed prior to his surrender, 
for which he should not, under the arrangement, be prosecuted. 
E.S., ¢. 1428.23. 


R. v.. Waddell, -25-N: B., 93, 


LIST OF CRIMEs. 


33. How list of crimes in schedule shall be construed.— 
The list of crimes in the first schedule to this Act shall be con- 
strued according to the law existing in Canada at the date of the 
alleged crime, whether by common law or by statute made before 
or after the passing of this Act. and as including only such crimes, 
of the descriptions comprised in the list, as are, under that 
law, indictable offences. R.S., c. 142, s. 24. 


PARI 11: 
EXTRADITION IRRESPECTIVE OF TREATY. 


34. This Part to come iuto turce upon proclamation.— 
The provisions of this Part shall not come into force, with re- 
spect to fugitive offenders from any foreign state, until this Part 
shall have been declared by proclamation of the Governor 
General to' be in force and effect as regards such foreign state, 
from and after a day to be named in such proclamation. 


2. Proclamation may be revoked.—If by proclamation the 
Governor General declares this Part to be no longer in operation 
as regards any foreign state, tne provisions thereof shall cease to 
have any force or effect with respect to fugitive offenders from 
such state from and after a day to be named in such proclama- 
LiOD. 14521 VeC.. 36; 8.4. 


35. Application of this Part.—The provisions of this Part 
shall apply to any crime mentioned in the third schedule to this 
Act committed after the coming into force of this Part, as re- 
gards any foreign state to which this Part thas been by proclama- 
tion declared to apply. 52 V., ¢. 36, s. 3. 


617 


36. Extradition where no arrangement, or if crime not 
included.—In case no extradition arrangement exists between 
His Majesty and a foreign state, or in case such an extradition 
arrangement, extending to Canada, exists between His Majesty 
and a foreign state, but does not include the crimes mentioned in 
the third schedule to this Act, it shall, nevertheless, be lawful for 
the Minister of Justice to issue his warrant for the surrender to 
such foreign state of any fugitive offender from such foreign state 
charged with or convicted of any of the crimes mentioned in the 
said schedule. . 

2. Procedure under Part I.—The arrest, committal, deten- 
tion, surrender and conveyance out of Canada of such fugitive 
offender shall be governed by the provisions of Part I. of this 
Act, and all the provisions of the said Part shall apply to all 
steps and proceedings in relation to such arrest, committal, de- 
tention, surrender and conveyance out of Canada in the same 
manner and to the same extent as they would apply if the said 
crimes were included and specified in an extradition arrangement 
between His Majesty and the foreign state, extending to Canada. 
ica VeslC.200, S.J. 


37. As to payment of expenses.—All expenses connected 
with the arrest, committal, detention, surrender and conveyance 
out of Canada of any fugitive offender under this Part shall be 
borne by the foreign state applying for the surrender of such fu-: 
gitive offender. 52 V., c. 36, s. 2. 


38. Law of Canada to govern as to crimes.—The list of 
crimes in the third schedule to this Act shall ‘be construed accord- 
ing to the law existing in Canada at the date of the commission 
of the alleged crime, whether by common law or by statute, and 
as including only such crimes, of the description comprised in 
the list, as are, under that law, indictable offences. 52 V., c. 36, 
Sa, 


Re Gross (1898), 2 C. C. C., 67. 


39. When warrant may not be issued.—No warrant shall 
issue under this Part for the extradition of any person to any 
state or country in which by the law in force in such state or 
country such person may be tried after such extradition for any 
other offence than that for which he has been extradited, unless 
an assurance shall first have been given by the executive author- 
ity of sucn state or country that the person whose extradition has 
been claimed will not be tried for any other offence than that 
on account of which such extradition has been claimed. 52 V., 
e.'36,.5. 0. 
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FIRST SCHEDULE. 
List of Crimes. 


1. Murder, or attempt or conspiracy to murder; 

2. Manslaughter; 

3. Counterfeiting or altering money, and uttering counter- 
feit or altered money; 

4. Forgery, counterfeiting or altering, or uttering what is 
forged, counterfeited or altered; 

5. Larceny or theft; 

6. Embezzlement; 

7. Obtaining money or goods, or valuable ca age by false 
pretenses; 

8. Crimes against bankruptcy or insolvency law; 

9. Fraud by a bailee, banker, agent, factor, trustee, or by a 
director or member or officer of any company, which fraud is 
made criminal by any Act for the time being in force; 

10. Rape; 

11. Abduction; 

12. Child stealing; 

13. Kidnapping; 

14. False imprisonment; 

15. Burglary, house-breaking or shop-breaking; 

16. Arson; 

17. Robbery; 

18. Threats, by letter or otherwise, with intent to extort; 

19. Perjury or subornation of perjury; 

20. Piracy by municipal law or law of nations, committed on 
board of or against a vessel of a foreign state; 

21. Criminal scuttling or destroying such a vessel at Sea, 
whether on the high seas or on the great lakes of North America, 
or attempting or conspiring to do so; 

22. Assault on board such vessel at sea, whether on the high 
seas or on the great lakes of North America, with intent to des- 
troy life or to do grievous bodily harm; 

23. Revolt, or conspiracy to revolt, by two or more persons 
on board such a vessel at sea, whether on the high seas or on 
the great lakes of North America, against the authority of the 
master; 

24. Any offence under,— F 

(a) Part VI, of the Criminal Code, except sections 307 to 312 
inclusive,.and sections 317 to 334 inclusive; 

(b) Part VII. of the Criminal Code, except sections 408 and 
409, 416 to 418 inclusive, 429 to 444 inclusive, and sections 486 to 
508 inclusive; 
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(c) Part VIII. of the Criminal Code, except sections 516, 519, 
524, 527, 529 and 538, and sections 542 to 545 inclusive; and, 
(d) Part IX. of the Criminal Code; 


_ Which are not included in any foregoing portion of this sche- 
vile. 


25. Any offence which is, in the case of the principal offender, 
included in any foregoing portion of this schedule, and for which 
the fugitive criminal, though not the principal, is liaue to be 
tried or punished as if he were the principal. R.S., ec. 142, sch. 1. 


——— 


SECOND SCHEDULE. 
FORM ONE. 


Form of Warrant of Apprehension. 


To wit: — 
To all and each of the constables of 


Whereas it has been shown to the undersigned, a judge under 
the Extradition Act, that 


late of is accused (07 convicted) of the 
crime of within the jurisdiction of 

This is therefore to command you, in His Majesty’s name, 
forthwith to apprehend the said and to 


bring him before me, or some other judge under the said Act, 
to be further dealt with according to law; for which this shall 
be your warrant. 
Given under my hand and seal at this 
day of 


FORM TWO. 


Form of Warrant of Committal. 


To wit:— 
To one of the constables of 
and to the keeper of the 
31 : 
Be it remembered that on this day of 
in the year at is 


brought before me a judge under the 
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Extradition Act, ' who has been 
apprehended under the said Act, °£o 9s oats with: according ‘to 
law; and forasmuch as I aave determined that he should bé sur- 
rendered in pursuance of the said Act,-on the ground of ‘his being 
accused (or convicted) of the crime of 
_ within the jurisdiction .of 
This is therefore to command you the said constable, in His 
Majesty’s name, forthwith to convey and deliver the said 
into the custody of the. 
keeper of the at and you, 
the said keeper to receive the said 
into your custody, and him there safely to keep 
until he is thence delivered pursuant to the provisions of the 
said Act, for which this shall be your warrant. 
Given under my hand and seal at this 
day of A.D. 


FORM. THREE.:: . 


‘Form of Order of Minister of Justice for Surrender. 


To the keeper of the eet 
and to ; at 
Wihereas late: of 


accused (or convicted) of the crime of. 
within the jurisdiction of 
was delivered into the custody of you, the keeper of the 
at aes by warrant 
dated sit pursuant to the Extradition 
Act. 
Now I do hereby, in pursuance of the said Act, order you, the 
said keeper, to deliver the said 
. into the custody of the said 
- and I command you, the 


said hes | to receive the said into! 
your custody, and te convey him within the jurisdiction of 
the said and there place him in 
the Gove “t of any- person or persons (or of 

) appointed by the said to 


receive him; for which this shall be your warrant. 
Given under the hand and seal of.the undersigned Minister 

of. Justice of Canada, this : day of 

} MAD te 

R.S., ¢c. 142, sch. 2. 
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THIRD SCHEDULE. 


(1) Murder, or attempt or conspiracy to murder; 

(2) Manslaughter; 

(3) Counterfeiting or altering money and uttering counter- 
feit or altered money; 

(4) Forgery, counterfeiting or altering, or uttering what is 
forged, counterfeited or altered; 

(5) Larceny or theft; 

(6) Embezzlement; 

(7) Obtaining money or goods or valuable securities by false 
pretences; 

(8) Rape; 

(9) Abduction; indecent assault; 

(10) Child stealing; 

(11) Kidnapping; 

(12) Burglary, house breaking or shop breaking; 

(13) Arson; 

(14) Robbery; 

(15) Fraud committed by a bailee, banker, agent, factor, 
trustee or member or public officer of any company or municipal 
iia lana made criminal by any law for the time being in 
orce; 

(16) Any malicious act done with intent to endanger persons 
in a railway train; 

(17) Piracy by municipal law or law of nations, committed 
on board of or against a vessel of a foreign state; 

(18) Criminal scuttling or destroying such a vessel at sea, 
whether on the high seas or on the great lakes of North America, 
or attempting or conspiring to do so; 

(19) Assault on board such a wessel at sea, whether on the 
high seas or on the great lakes of North America, with intent 
to destroy life or to do grievous bodily harm; 

(20) Revolt, or conspiracy to revolt, by two or more persons, 
on board such a vessel at sea, whether on the high seas or on 
the great lakes of North America, against the authority of the 
master; 

(21) Administering drugs or using instruments with intent 
to procure the miscarriage of a woman; 

(22) Any offence which is, in the case of the principal offen- 
der, included in any foregoing portion of this schedule, and for 
which the fugitive criminal, though not the principal, is liable 
to be tried or punished as if he were the principal. 52 V., c. 36, 
sch. : 


623 


EXTRADITION TREATIES, DECLARATIONS AND 
CONVENTIONS OF GREAT BRITAIN. 


ARGENTINE REPUBLIC Treaty 22nd. May. 1889 (rat. 15th. Dee. 
. 1893). 

Treaty of Dec. 3rd. 1873. 
Supplementary Treaty, 26th. June, 1901. 
Treaty of May 20th. 1876. 
Declarations of July 23rd. 1877, April 


AUSTRIA-HUNGARY { 


BELGIUM 21st., 1887. 
Supplementary Treaty, 6th. March, 
1902 
BOLING AS ba see oRAGR Treaty of November 4th., 1898. 
(og ROW WD Ee eee eae hse Treaty of November 13th., 1872. 
Oi WIR EA 2 ESR eee ree Pe ee Treaty of August 22nd., 1898. 
COTGOM BTA a i gies dies aPactnas Treaty of October 27th., 1888. 
CEA ga eis 3 seas wie wok EN s Treaty of May 10th., 1905. 
POYIIINHAL PUK crete ¢ 2 sears Treaty of March 31st., 1873. 
TC) TACO ES 1. ahs 5 was ee Treaty of September 20th., 1880. 
HEC UNO Psat ck otters ergs alas 5 Treaty of August 14th., 1876. 
TO EUNTAGIN V2 ies arose afens, ciel vee Treaty of May 14th., 1872. 
CUA ATLA 6 eis. occistions’ wale Treaty of July 4th., 1885. 
MA ASY CR hal sige soe dul oy vacastenerans Treaty of December 7th., 1874. 
SA Na ot 2k, 5 aie e siatharda es Treaty of Feb. 5th., 1873, Decl. of May 
Wd LO te 
P GUTS ECLA sto hte toe a Oat ee Treaty of December 16th., 1892. 
WUC BURG, secs nea we Treaty of November 24th., 1880. 
1 Go, OI ae on ee ee gs Treaty of September 7th., 1886. 
BEOMICO sr as. Se addr ch Treaty of December 17th., 1891. 
NTR RIA NDS £0.25. 22» 35 Treaty of September 26th., 1898. 
NICARAGUA cores aca scars Treaty of April 19th., 1905. 


ORANGE FREE STATE... Treaty 


of June 20th., 1890. 


POR TUGAR Oise wa. Treaty of 30th. Nov., 1892. 
REPUBLIC OF SAN 
BEANO, store xe was 2 Treaty of March 19th., 1900. 
HOUMANTAS. cdic.ccheetes: Treaty of March 21st., 1893. 
Pre rg Sg ccd ec Sete Mok eee Treaty of November 24th., 1886. 
SIE AOR euler ns cae Beas Treaty of June 23rd., 1881. 
RE WS ates este ot Rael Treaty of June 15th., 1901. 
SP AUING y vein feteee oo ota caterers Treaty of June 4th., 1878 and Feb. 19th., 


1889. 
SWEDEN AND NORWAY Treaty 


of June 26th., 1873. 


SWITZERLAND &. see fees Treaty of November 26th., 1880. 
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Sen othe (NTA 1N,. of Treaty of November 29th., 
TONGA Ad EAL nde A 1870.4 6 
} ‘rotanes of July 3rd.; 1882.° 
RUNES. 5 Ms 2A Nee Pe eee ae Treaty of wecember 31st. 1889. 
Art: X. of Treaty of August 9th., 1842. 
Blaine-Pauncetote Treaty of 12th. July, 
UNITED STATES... ..5% 1889 
Supply. Treaty (Pauncefote-Hay) 138 
be iyee., 1900. 
DRUGUAY (heh! wie he: 


( Treaty of March 26th., 1884, and sup- 
i plementary Treaty 22nd., April, 1901. 


*Ratification exchanged, 19th. February, 1886. 


: Tongan Sub- 
‘ets eScaping.to British Territory. 
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A 


“ABANDON,” includes wilful omission to take. charge of child, 
240° (c). 
ABANDONING, children under two years of age, 245. 
ABATEMENT, pleas in, abolished, 899. 
ABETTING, person in commission of offence, 69 (c). 
ABDUCTION, of a woman, 313. 
of an heiress, 314. 
of girl under sixteen, 315. 
of child under fourteen, 316. 
ABORTION, procuring, 308. 
supplying means of procuring, etc., 305. 
ACCESSORY AFTER THE RAG To TY. 
in respect of treason, 76. 
to murder, 267. 
to certain indictable offences, 574. 
to certain other indictable offences, 575. 
indictment against, 849. 
ACCESSORY BEFORE THE FACT, 69. 
“ACCOMPLICE” 69 (note). 
ACCOUNTING, false, 4138, 415. 
ACKNOWLEDGING, instrument in false name, 411. 
ACQUITTAL, evidence for at summary trial, 794.- 
form of record of, 914. 
“ACT, ANY) meaning of, 2 (i). 
ACT of gross indecency, 206. 
ACTIONS, against persons administering the criminal law, 1143. 
ADJOURNMENT, in speedy trials. 838. _ 
of hearing from time to time in absence of ac- 
cused, 718 (note). 
of trial in summary convictions, 722. 
sine die for purpose of delivering judgment in 
summary case, 726 (note). 
40 
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ADMINISTERING oaths without authority, 179, 
drugs, intoxicating liquors, etc., ve enable per- 
son to have unlawful carnal connection 
with ‘girl, ete... 216°C). 
drugs, etc., death ensuing, 260 (b). 
poison with intent to commit murder, 264. , 
poison, so as to endanger life, 277. 
with intent to injure, 278. 
drugs to procure abortion, 308. 
by woman herself, 304. 
drugs with intent to commit indictable of- 
fence, 276 (b). 
ADMINISTRATION ,of justice, offences against, 156. 
ADMIRALTY, of England, trial of offences, within jurisdiction of, 
591. 
ADMISSION, of accused, 685. 
may be taken on trial, 978, 
ADULTERY, conspiracy to induce woman to commit, 218. 
corroboration of witness, 1002. 
of wife, as a justification of homicide, 54 (note) 
ADVERTISING (unlawfully), a reward for a return of stolen pro- 
perty, 183. 
drug to prevent conception, 207. 
indecent matter, 207. 
counterfeit coin, 569. 
evidence, 981. 
in likeness of bank notes, 551. 
AFFIDAVITS, wilful omissions in, 172. 
making false affidavit out of province in which it 
is used. 173. 
required by insurance companies, p. 577. 
AFFIRMATION, p. 571. 
AFFRAY, definition of, 100. 
AGH, evidence of age of children, 984. 
of consent, 211, 294, 301. 
AGENT, fraudulent conversion by, 355. 
punishment of theft by, 358. 
AGGRAVATED assault, 296. 
AGRHHMENT, to suppress criminal prosecution, 352 (note). 
AGRICULTURAL MAICHINHES. damage to, 510C (i). 
“AIDS AND ABETS,’ 70 (note). _ 
AIDING AND ABETTING, suicide; 269. 
person to commit offence, 69 (b), 71. 
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AIR-GUN, carrying without justification, 118. 
‘gelling to minor, 119. 
having on person when arrested, 120. 
having on the person with intent to injure any one, 121 . 
ALTERNATIVE, averments in indictment, 854, #92. 
AMENDMENT, of heading of indictment, 845. 
of indictment in matters of treason, &47. 
and variance 889, 890. 
to be endorsed on the record, 891. 
in speedy trials, 839. 
of clerical error in sworn complaint, 724 (note). 
of defective summary conviction, Provincial Sta- 
tute, 754 (note). 
RING tA es oe CE). 
“ANY, OTHDR-ACT.”.2.-€1). 
ANIMALS, capable of being stolen, 345, 346. 
theft of, 350. 
cruelty to, 542 et seq. 
conveyance of by carriers, 544. 
APPEAL, powers of court of, 1018, 1019, 1020. 
generally in criminal cases, 10138. 
when no question reserved, 1015, 1016. — 
intermediate effects of, 1023. 
to Supreme Court of Canada, 1024. 
to Privy Council abolished, 1025. 
in matters of summary convictions, 749 et seq. 
from summary conviction, abandonment of, 760. 
769 (note). 
773, 774, 776 (notes). 
AY GAGS NCE, before a justice, of loiterer, arrested without war- 
rant, 652. 
of accused, compelling by warrant in first in- 
stance, 584, 
of accused, at preliminary inquiry, compelling, 
653. 
procedure on, 668 et seq. 
of juvenile offender, procuring, 805. 
APPRENTICES, discipline of by masters, 63. 
causing bodily harm to, 249. 
master must provide necessaries for, 243. 
AQUEDUCT, damage to, 510. 
ARRAIGNMENT, bringing prisoner up for, 941. 
right of accused to inspect deposition and hear 
indictment, 894. 
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ARAIGNMENT (Continued), copy of indict before, 895. 
copy of deposition, 896. 
refusal to plead, 900. 
special provisions in case of treason, 897. 
accused in speedy trials, 827. 
summary trial, 778. 
ARMS, possession for purposes dangerous to public peace, 115. 
ARRAY, challenging the, 925, 926. 
ARREST, without jurisdiction, 27, 
what constitutes, 25 (note), 
of wrong person, 28. 
by peace officer without warrant, 30. 
by private person for breach of the peace, 47 (note). 
without warrant, 30 et seg. 
without warrant of persons found committing certain 
offences, 32. 
without warrant after commission of certain offences, 33. 
without warrant of person believed to be committing 
certain offences by night, 34. 
by peace officer of person found committing offence, 35. 
of person found committing any offence at night, 36. 
during flight, 37. 
statutory power of, not diminished, 38. 
force used in making, 39. 
duty of person arresting, 40. 
escape from, for certain offences, 41. 
private person preventing escape from, for certain of- 
fences, 42. 
preventing escape from, in other cases, 43. 
preventing escape or rescue after arrest for certain of- 
fences, 44. 
preventing escape or rescue after arrest in other cases, 
45. 


prevention by peace officer of breach of the peace, 47. 
prevention of breach of the peace, 46, 
of deserters, resisting execution of warrant, 83. 
neglect to aid peace officer in arresting offenders, 167. 
misconduct of officers intrusted with execution of writ, 
166. 
obstructing public or peace officer in the execution of 
his duty, 168. 
without warrant by any one, 646. 
by peace officer. 647. 
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ARREST, without warrant (Continued), by any one for criminal ot- 
fence committed at night, 64%. 
by any one, of person being pursued, 
649. 
by the owner of property, etc., 650. 
by officer in H. M’s. service, etc.. 651. 
by peace officer of loiterer, 652, 
of suspected deserter, 657. 
when prisoner to appear before just- 
ice, 652 (2). 
under Ticket of Leave Act. pn. 587. 
ARREST OF JUDGMENT, 962, 1004, 1006, 1007. 
ARSON, intent required if owner destroys his own property, 509. 
defined, 511. 
attempt to commit arson, 512. 
setting fire to crops, 513. 
attempt to set fire to crops, 514. 
threats to burn, etc., 516. 
ASSAULT, without justification or provocation in respect of move- 
able property, what constitutes, 56. 
self-defence against unprovoked assault, 53. 
self-defence against provoked assault, 54. 
without justification or provocation in respect of real 
property—what constitutes, 61, 62. 
provocation by person entering house or land—what 
constitutes, 62. 
on the King, 80. 
defined, 290. 
indecent on females, 292, 
on males, 293. 
causing actual bodily harm, 295. 
aggravated, 296. 
with intent to commit indictable offence, 296 (a). 
with intent to commit rape, 300 (note). 
on public officer engaged in execution of duty and per- 
son aiding him. 296 (hb). 
on person with intent to resist arrest of himself or 
others, 296 (c). 
on person in lawful execution of process, 296 (d). 
on election day, 296 (e). 
common, 291. 
with intent to rob, 448. 
in case of summary convictions, 732. 
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ASSAULT (Continued), dismissal of compiaints for, in case of sum- 
mary convictions, 733. 
release from further proceedings in such case, 732 
(note), 734. 
ASSEMBLY, unlawful, definition of. 87. 
punishment of, 89. 
ASSERTION, of right to house or land, 62. 
ASSIGNING, property with intent to defraud creditors, 417. 
ASSISTING peace officer. 31, 
ASSIZE, commission of court of. 600. 
ATTAINDER, abolished, 1033. 
ATTEMPT to commit an offence, 72. 
to break prison, 188. 
to commit sodomy, 203. 
to procure girl to have unlawful carnal connection, 216. 
to commit murder, 264. 
to commit suicide, 270. 
to cause bodily injuries by explosives, 280. 
to commit rape, 300. 
to defile children under fourteen 301. 
to commit a crime, 512 (note). 
to set fire to crops, 514. 
to wreck, 523. 
to injure or poison cattle, 536. 
to commit indictable offences, 570. 571. 
to commit statutory offences, 582. 
to obtain money by false pretences, 949 (note). 
to steal, 950 (note). 
ATTORNEY GENERAL, 2 (2). ; 
stay of proceedings by. 962, 
consent required for prosecution, 592 et 


seq. 
AUTREFOIS ACQUIT, plea of, 905. 
B 


BACKING warrants, in summary convictions, 712. 
warrants, for apprehension of accused, 662. a 
BAIL on remand, 681. ? 
before committal, 696. wh 
after committal, 698, 701. cs 
by Superior Court. 699. 
in case of new trial, 1023. 
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BAIL (Continued), in case of speedy trial, 836, 837. 
warrant of deliverance, 702. 
arrest of person about to abscond, 703. 
delivery of accused to prison, 704. 
BANK, damage to, 510a (b), 510c (c). 
BANK NOTE, defined as to forgery, 2 (4). 
possessing forged bank notes, 55U. 
destruction of forged, 632. 
BANKER, definition of, 2 (38). 
BATTERY, 290 (note). 
BAWDY-HOUSE defined, 225. 
keeping a, 228. 
keeper or inmate of, 238 (j). 
evidence of Keeping, 238 (note). 
frequenting, 238 (Kk). 
landlord as principal offender, 70 (note). 
BEASTS, kept in a state of confinement—thefts of—punishment 
for, 370. 
other than cattle, injuring or poisoning, 537. 
BEGGING, in streets. 238 (d). 
BEING at large while under sentence of imprisonment, 185. 
BENCH warrant and certificate, 879-882. 
BESTIALITY, 202. 
BETTING house, defined, 227. 
on horse race, house kept for, 227 (c). 
games. or sports, house kept for, 227 (c). 
house kept for assisting, facilitating or encouraging bet- 
ting games or sports, 227 (d). 
and pool selling, 235. 
BIGAMY, definition of, 307. 
punishment of, 308. 
BILL OF INDICTMENT, not to be preferred in any province of 
Canada, exception, 873 (4). 
BILLS AND NOTES, acceptance compelled by force, 450. 
BIRDS, stealing, punishment for. 370. 
injuring or poisoning, 537. 
BLASPHEMOUS libels, 198. 
BLACKMAILING, 453, (note). 
BODILY HARM, assaults causing, 295. 
BODILY INJURIBS, etc.. 273 et seq. 
negligently causing, to any person, 284. 
by furious driving, 285. 
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BOOKS, destroying or falsifying with intent to defraud creditors, 
418. j 


destroying, ete., by official of corporation with intent to 
defraud, 413, 
destroying by officer, clerk or servant, with intent to de- 
fraud, 415. 
relating to public funds, making false entries in, 484. 
containing libel, sale of, 330. 
BOOMS, injuries to, 525. 
BOUNDARY MARKS, injury to, 532. 
BOWIE-KNIFE, carrying about the person, 123, 
BREACH OF CONTRACT, by corporations and companies, 499: 
posting copies of provisions respect- 
ing, 500. 
BREACH OF THE PEACH, preventing, 46. 
prevention by peace officers, 47. 
BREACH OF TRUST, by public officer, 160. 
criminal 390. 
procedure in case of, 596. 
BREAKING PRISON, 187. 
attempting to, 188. 
BREAKING SHOP, and committing an indictable offence, 460. 
with intent to commit an indictable offence, 
461. 
BRIDGE, damage to, 510A (c). 
“BRIDGE,” 510 (note). 
BRIBERY, of witnesses 180. 
of jurors, 180. 
of holders of judicial offices, 156. 
of officers employed in prosecuting offenders, 157. 
of government officials, 158. 
BRIBING, members of Legislature; conspiracy to bribe, 79 (note), ° 
BRINGING stolen property into Canada, 398., 
BROKER, accessory to commission of an offence, 70 (note) 
participating in bucket shop transactions, 231 (note). 
BROTHEL. See BAWDY-HOUSE. 
225 (note). 
BUCKET SHOPS, illegal, 231. . 
BUGGERY, an indictable offence, 202, 
BUILDINGS, riotous damage to, 97. . 
theft of things fixed to, punishment, 3872. 
injuries to, by tenants, 529. 
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BUOYS, interfering with, 526. 


damage to, 510C (a). 


BURDEN of proving previous unchastity is upon the accused, 210. 
BURGLARY AND HOUSE-BREAKING, definition of dwelling- 


house, 835 (e). 

breaking place of worship and 
committing offence, .455, 

breaking place of worship with 
intent to commit offence, 456. 

burglary defined. 457. 

house-breaking, and committing 
an indictable offence 458. 

house-breaking, with intent to 
commit an indictable offence, 
459. 

breaking shop and committing an 
indictable offence, 460. 

breaking shop with intent to com- 
mit an indictable offence, 461. 

being found in dwelling-house by 
night, 462. 

being found armed with intent to 
break a dwelling-house, 463. 

being disguised or in possession 
of house-breaking  instru- 
ments. 464. 

punishment after previous con- 
viction, 465. 


BURIAL, obstructing, 199. 


misconduct in respect to human remains, 237. 
of. person executed, place of, 1071. 


BURIAL GROUND, theft in, 372. 
BURNING, 511 et seq. 


Cc 


CANADA EVIDENCE ACT p, 565. See EVIDENCE ACT. 
CANADA GAZETTE, etc., evidence of proclamation, p. 572. 
CAPACITY for crime, 18. ; 

CAPITAL PUNISHMENT, general provisions as to, 1061, 1075. 
CAR TICKETS, theft of, punishment for, 368. 

CARELESS DRIVING, of cattle or other animals, 542 (b). 
CARELESSNESS, causing bodily injury, 285.. 
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CARNAL CONNECTION (unlawful), procuring girl, etc., to have, 
216, 
CARNAL KNOWLEDGE, when ccmplete, ,7. 
of idiots, 219. 
CASH, statement of by justice of the peace, 761 et seq. 
CASE RESERVED. See RESERVED CASE. 
CATTLH, definition of, 2 (5). 
stealing, punishment, 369. 
fraudulently detaining, concealing, etc¢., 392. 
fraudulently obliterating brands, etc., punishment in 
such case, 392. 
damage to, 510B (b). 
attempting to injure or poison, 536. 
threats to injure, 538. 
conveyance of, 544. 
injury caused .by careless driving of, 542 (b). 
CAUSING dangerous explosion, 111. 
death which might have been prevented, 257. 
grievous bodily harm, with intent to commit murder, 
264, 
bodily injuries by explosives, 279. 
CERTIFICATE, uttering, 482, 
forging, 483. 
of trial at which perjury was committed, 979. 
of dismissal in summary trial, a bar to further 
proceedings, 792. 
of dismissal in case of summary convictions, 730. 
of execution of sentence of death, 1068. 
CERTIORARI, does not lie when appeal is taken from summary 
convictions, 1122. 
CHALLENGE, to fight a duel, 101. 
to a prize-fight, 104. 
to the array, 925, 926. 
and directions to stand by, 932. . 
peremptory in case of mixed jury, 937. 
accused severing in, 938.  , 
CHAMPERTY, criminal offence at common law, 16 (note). 
CHANGE of venue, 884 et seq. 
.“CHAST'H CHARACTER,” 212 Bega 
CHEATING, at play, 442. 
CHEQUE. forgery of. 468 (2). 
CHIEF CONSTABLE, defined, 2 (6). 
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CHILD, when it becomes a human being, 251. 
injured or ,killed by neglect at birth, 271. 
concealing dead body of, 272. 
unborn, killing, 306. 
under seven cannot be convicted, 17. 
children between, seven and fourteen may be convicted, 18. 
disciplining, 63. 
under two years of age, abandoning, 240, 245. 
consent of, under fourteen, no defence to indecent as- 
sault, 294. 
under fourteen, defiling, 301. 
attempting to defile, 302. 
under fourteen, stealing, 316. 
evidence of, not under ,oath, 1003. 
evidence of, requires corroboration, p. 571. 
proof of age of, in certain cases, 984. 
conviction for concealing birth of, on indictment for mur- 
der of, 952. 
272 (note), 
251 (note). 
CHILD-BIRTH, neglecting to obtain assistance in, 271. 
CHRISTIAN SCIENTISTS, omitting’ to provide medical aid, 242 
(note). 
CHURCH, committing indictable offence therein, after breaking 
in, 455 
breaking into, with intent to commit an indictable of- 
fence therein, 456. 
disturbing public worship, 201. 
CIRCULARS, printed to imitate notes, etc., 551. 
CIVIL, remedy not suspended though act is a criminal offence, 13. 
action of damages for assault after conviction; notes to 
sections 732, 734, 773, also 295 (note), 28 (note), 37 (note). 
CLERGYMAN, obstructing, while officiating, 199. 
violence to, while officiating, 200. 
CLERK, false accounting by, 415. 
issuing false dividend warrants. 485. 
theft by, 359. 
CLERK OF THE PEACE, in Montreal, powers of, 605. 
defined as to speedy trials 823 (b). 
definition of in relation to summary 
convictions, 705 (e). 
CLERK OR SERVANT, 359 (note). 
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CLIPPING, coin, 558. 
possesing clippings, 560. 
COCK-FIGHTING, 542 (c). 
COCK-PIT, keeping, 543. 
CO-HABITATION, not an offence under section 310 (see note). 
COIN, offences relating to, 546 et seq. 
procedure, 598, 955. 
clipping, 558. 
defacing, 559. 
possessing clippings of, 560. 
uttering counterfeit gold or silver coins, 564. 
uttering light coins, medals, counterfeit copper coins, etc., 
565. 
uttering defaced coin, 566. 
uttering uncurrent copper coins, 567. 
punishment after previous conviction, 568, 
offences respecting copper coins 562. 
offences respecting foreign coins, 563. 
evidence of its being false or counterfeit, 980. 
counterfeit, destroying, 957. 
trial for offences relating to, 955. 
destruction by order of court. 957. 
See COUNTERFHXITING. 
COLOUR OF RIGHT, 541 (note). 
COMBINATIONS in restraint of trade, 496, 498 (note). 
COMMENCEMENT of prosecutions, limitation of time for, 1140. 
COMMISSION, of court of assize, 600. 
to take evidence, 995-997. 
COMMISSIONER OF DOMINION POLICH, information by, 689 
(note). 
COMMITTAL of accused for trial, 690. 
690 (note). 
COMMON ASSAULT, 291. 
COMMON BAWDY-HOUSE, defined, 225. 
COMMON BETTING-HOUSE, defined, 227. 
COMMON GAMING HOUSE, defined, 226. 
playing or looking on in, 229. 
COMMON GAOL OR OTHER PLACE OF CONFEFINEMEN?1 definti- 
tion of in relation to summary trials, 771 (b). 

COMMON GAOL OR OTHER PLACE OF CONFINEMENT, defini- 
tion in relation to trial of juvenile offenders, 800 (b). 
COMMON GAOL, definition in relation to summary convictions, 705, 

COMMON INTENTION, to prosecute unlawful purpose, 69 (2). 
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COMMON LAW, general rule under, 16. 
See 16 (note), 21 (note), 70 (note), 71 ey 
COMMON NUISANCES definition, 221. 
which are criminal, 222. 
which are not criminal, 223. 
COMMUNICATIONS, expressions referring to, interpretation of, 73. 
COMMUNICATING, unlawfully state documents, 85. 
information acquired by office, 86. 
COMMUTATION .of sentence, 1077. 
COMPANY, criminal breaches of contract by, 499. 
See CORPORATION. 
COMPENSATION, for loss of property, 1048. 
to bona fide purchaser of stolen property, 1049. 
COMPLAINTS in summary convictions, 710. 
COMPOUNDING, penal actions 181. 
COMPULSION, by threats, 20. 
of wife, 21. 
; in administering and taking oaths, 131. 
CONCBALING, girl in house of ill-fame, etc., 216 (b). 
dead body of child, 272, 
gold and silver with intent to defraud partner in 
claim, 353. 
deeds, etc.. 419. 
objects for fraudulent purposes, 397. 
deeds and encumbrances from mortgagee, pur- 
chaser, etc., consent required for prosecution, 
597. 
birth, on charge of murder, verdict for, 952. 
CONCURRENT SENTENCES, 1055 (note). 
CONDITIONAL liberation of convicts, p. 583. - 
release of first offenders, 1081, 1082. 
CONFESSION, or admission of accused, 685. 
of thief, receiver of stolen goods, 399 (note). 
by person accused of theft of letters, 364 (note). 
CONJUGAL UNION, 310 (note). 
CONSENT, to death, no excuse, 67. | 
of child under fourteen to indecent ,assault. no de- 
fence, 294. 
in kidnapping, 291. 
_ of attorney-general required for prosecuting, 592 et seq. 
CONSIGNEd, frauds against, by consignor, 426. 
CONSPIRACY, 75. 
to intimidate a legislature, 79. 
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CONSPIRACY (Continued), to bring false accusation, 178, 
to bribe legislature, 79 (note). 3 
to ,defile, 218, 
in restraint of trade, 496. 
refusing to work with or for any employer or 
workman, etc.. 590. 
to commit an indictable offence, 573. 
to commit treason, 74. 
to commit murder, 266. 
to defraud, 444. 
See TRADE. «+ 
CONSTABLE, arrest without warrant, breach of the peace, 47 
(note). 
CONSTABLES, fees in summary convictions, 770. 
CONSTITUTIONAL LAW, Civil Rights,” wltra vires, 13 (note). 
“Jurisdiction of admiralty”’, 138 
(note). 
Provincial Legislatures to enact po- 
lice regulations 207; (note). 
Provincial justices, summary triiis, 
706 (note). 
Municipal by-law for. suppressing 
gambling houses, 226 (note). 
lotteries, Provincial Legislature 236 
(note). 
bigamy sections, 307 (note), 
judgment of confiscation of moneys. in 
gaming house, 64 (note). 
CONTRACT, criminal breach of, 499. 
CONTRIBUTORY NEGLIGENCE, not defence in indictment for 
manslaughter, 262 (note). 
CONTEMPT of Court, 607, 322 (note), 
justice of the peace, 607 (note). 
is a criminal offence, 165 (note) 
CONVICTION at summary trial, effect of, 791. 
form of in trial of juvenile offender, 814. 
summary, form of, 727. 
summary provisions, respecting, 739. 
in summary convictions not to be quashed for de- 
fect of form, 1121. 
summary, transmitted to appeal court, 757. 
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CONVICTION (Continued), summary, not to be held invalid for ir- 
regularity, 1124. 
summary, not to be set aside in certain cases, 1129. 
of public official, consequences of, 1034. 
CO-OWNER, theft by, 352. 
name of, in indictment. 864. 
COPPER COIN, definition of, 546. 
CORONER’S INQUISITION, 667. 
no one to be tried upon, 940. 
Court, is court of Record, 667 (note). 
CORPORATION, criminal breaches of contract by certain, 499. 
posting up copies:of provisions respecting crim- 
inal breaches of contract. 500. 
criminal responsibility of as to dangerous things, 
247 (note). 
as to criminal nuisance, 247 (note). 
indictment against for causing grevious bodily 
injury, 222 (note), 
trial for breach of such provision takes place 
before judge of Sessions, 583. 
summary conviction, 706 (note), 658 (note). 
property of, for purpose of indictment, 865. 
indictments against, 916 et seq. 
cannot be indicated formanslaughter, 2 (18) note, 
may appear by attorney, 916. . 
certiorari not required, 917. 
notice to be served on corporation, 918. 
proceedings on default, 919. 
trial may proceed in absence of defendant, 920. 
causing grevious bodily injury, 284 (note). 
procedure as to summary convictions not appli- 
cable to, 284 (note) contra ibid. 
See COMPANY, 
CORPUS DELICTI, 259 (note. 
CORPSE, misconduct in respect to, 237. 
CORRUPTION, judicial, definition of, 156. 
of officers employed in prosecuting offenders, 157, 
frauds upon the government, 158. 
municipal affairs, 161. 
selling office, appointment, etc., 162. 
of jurors and witnesses, 189. 
of morals, publishing obscene matter tending to, 
207. 


640 
(Zhe figures denote the Sections unless otherwise indicated.) 


CORRUPTION (Continued), of morals, posting immoral books, etc., 
procedure, 593. 
COSTS, in proceedings against juvenile offenders, 819. 
in general, 1044. 
in case of libel, 1045. 
on conviction for assault, 1046. 
taxation of, 1047. 
in summary convictions, 735, 738. 
order as to collection of, in summary convictions, 742. 
when appeal from summary conviction not prosecuted, 755. 
order as to, in summary convictions, 758. 
recovery of in Summary convictions, 759. 
of actions against persons administering the criminal 
law, 1147. 
COUNSEL for parties in summary convictions, 715, 
COUNSELLING PERSON to commit offence, 69. 70. 
COUNTERFBRITING seals, 472. 
seals of court, etc., 473. 
stamps, 479. 
interpretation of term to coin. 547. 
coin, interpretation of terms. 546. 
when offence completed, 548. 
counterfeiting, 552, 
dealing in and importing, 553. 
manufacture of copper coin, etc., 554. 
exportation of, 555. 
making instruments for coining, 556. 
bringing instruments for coining from mints 
into Canada, 557. 
possessing counterfeit coin, 561. 
copper coin. 562. 
uttering, 564. 
uttering counterfeit copper coin, 565. 
evidence of coin being false, 980. 
evidence on proceedings for advertising coun- 
terfeit money, 981. 
destroying, 957. 
COUNTERFEIT MONEY, advertising, 569. 
COUNTERFEIT TOKEN OF VALUE, definition of, 546. 
COUNTS, definition of, 2 (16). 
form and contents of, 852, 853. 
eertain objections not to vitiate, 855. 
offences may be charged in the alternative, 854, 892. 
joinder of, 856, 857, 858. 


641 
(The figures denote the Sections unless otherwise indicated.) 


COUNTY ATTORNEY, defined as to speedy trials, 823 (b). 
COUNTY, defined. 2 (10). 
COURT, of appeal, definition, 2 (7). 
See APPHAL. 
of assize, commission, 6090. 
general or quarter sessions, 582. 
of general sessions in Ontario, 601. 
Magistrate 1081 (note) 
CREDITORS, assignment of property with intent to defraud, 417. 
destroying or falsifying books in order to defraud, 
418. 
CRIME, intention to commit, 512 (note) 
to constitute, there must be criminal intent, 72 (note). 
CRIMINAL BREACH OF CONTRACT, in general, 499. 
posting up copies of provisions 
respecting, 500, 
defacing same. 500 (8). 
CRIMINAL BREACH OF TRUST, 390. 
CRIMINAL MATTHR, prosecution under “Canada Temperance 
Act” is a 25 (note) 
(See also Contempt of Court, Champerty) 
CROPS, setting fire to, 513. 
attempt to set fire to, 514. 
CRUELTY TO ANIMALS, in general, 542 et seq. 
keeping cock-pit, 543. 
conveyance of cattle. 544. 
search of premises, 545. 
acts constituting, 542. 
CULPABLE HOMICIDE, when it constitutes murder, 259-260. 
CUMULATIVE PUNISHMENT, in summary convictions 746. 
in general, 1055. 
CURRENT COPPER COIN, definition of, 546 (b). 
CURRENT GOLD OR SILVER COIN, definition of, 546 (a). 
CURTILEGE, 339 (note) 
CUSTOMS, or Inland Revenue officers, wounding, 275. 
COVERING, defined in relation to trade marks, etc., 335 (d). 


D 


DAGGER, carrying about the person, 123. 
DAMS, injuries to, 525. 

- getting fire to. 515, 
DAMAGE to property. See MISCHIEF. 


(The figures denote the ‘Sections. unless otherwise indicated.) 
DANGEROUS operations, reasonable Knowledge, skill <nd care 
must be used in performing, 246. 
DEAD BODY, misconduct with respect to, 237. 
of child, concealing, 272. 


DEATH, consent to, no excuse, 67. 
false certificate of execution of sentence, 184. 


must come within a year and a day to constitute honts 


cide, 254. 
procuring by false evidence is not homicide, 253. 
causing death which might have been prevented, 257. - 
acceleration of, 256. 
sentence of, 1061-1075. 


DEBENTURES, forgery of, 468 (u). 
DECLARATION, solemn, p. 577. 
required by insurance companies, p. 577. 
DEEDS, concealment ;with intent to defraud, 419. 
DE FACTO law, obedience to, 68. 


DEFACING, copies of provisions respecting criminal fedien eae of. 
contract, 500. 
current coin, 559. 


DEFAMATORY LIBEL, definition of, 317. 
See LIBEL. 


DEFECT, in form in summary trial not to void proceedings, 1130. 
appeal for defects in form in Summary convictions, 753. 
certiorari not-to be quashed for defect of form, 1121.— 
summary conviction not to be held invalid for irreg-_ 
ularity, 1124. 
certain defects not to vitiate proceedings in summary 
proceedings, 725. 


DEFENCE, of moveable property against trespasser, 56. 
of moveable property with claim of right, 57. - 
of moveable property without claim of right, 58. 
dwelling-house, 59. 
dwelling house at night, 60. 
of real property, 61. 
right to full, 942. 
full, allowed at summary trial, 786. 
to actions against them by persons administering the 
crimina) law, 1145. | : 


ey 
me) 


4 
7 
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cet ee gh EE of women, unlawful, 216. 
of girl, procuring, by parent or guardian, ‘215. 
of girl, liability of householders permitting on 
their premises, 217. 
conspiracy to defile, 218, 
of children under fourteen, 301. 
attempt to commit such offence, 302. 
DEFINITIONS. See RESPECTIVE WORDS OR PHRASES. 
DEFRAUD, conspiracy to, 444. 
DEFRAUDING creditors, 417 418. 
DELAY, in prosecution in Ontario, 904. 
DELIRIUM TREMENS, when a valid defence, 19 (note) 
DELIVERANCH, warrant of, 702. 
DELUSIONS of the mind, asa defence, 19 (2). 
DEMANDING, with intent to steal, 452. 
DEMURRER, to the indictment, 898. 
DEODAND, abolished, 1032. 
DEPOSITIONS, copy of, for accused, 691. 
on former trial, admissible in evidence 908. : 
copy of, for accused before arraignment, 896, 
of sick witness may be read in evidence, 998. 
on preliminary inquiry, read in evidence, 999, 1000. 
DEPUTY CHIEF CONSTABLE, defined, 2 (9). 
DEPUTY SHERIFF, jurisdiction as to juvenile offenders, 800a (ii). 
DESCRIPTION, of offence in summary convictions, 723. 
DHESERTION, enticing soldiers or sailors to desert, 82. 
resisting Sree of warrant for arrest of desert- 
ers, 83, 
enticing militiamen or members of North-West 
Mounted Police to desert, 84. 
receiving necessaries from deserters, 438, 439. 
arrest of suspected deserter, 657. 
DETENTION, further, of accused, 1120. 
DESTROYING documents, 396. é 
buildings by rioters, 97. 
books with intent to defraud creditors, 418. 
DIRECTORS, false accounting by, 414. 
false statements by, 414. 
DIRK, carrying about the person, 123. 
DISABILITIBS, of public official convicted of certain offences, 1034. 
DISABLING, with intent to commit an indictable offence, 276. 
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DISCHARGE of prisoner, unlawfully procuring, 195. 
of accused after inquiry, 687. 
of juvenile offender, 813. 
DISCIPLINE, of minors, 63. ; 
on ships, 64. 
DISCLOSING, official secrets, 85, 86. 
consent of attorney-general for prosecution, ae 
DISEASE of the mind, as a defence,’ 19. 
DISFIGURE, wounding with intent to, 273. 
DISGUISED, and having housebreaking instruments in possessicn, 
464, 
DISMISSAL, of charge at summary trial, 790. 
DISOBEDIENCH, to a statute, 164. 
to orders of court, 165. j 
neglect of peace officer to suppress riot, 94. 
neglect to aid peace officer in suppressing riot, 


neglect to aid peace officerin arresting offend- 
ers, 167. 
misconduct of officers entrusted with execution 
of writs, 166. 
obstructing public or peace officer in the execu- 
tion of his duty, 168, 169. 
DISORDERLY person. See LOOSE, IDLE or DISORDERLY 
PERSON. 
DISORDERLY HOUSH, 228. 
frequenting, 238 (k). 
keeper or inmate of, 238 (j). 
obstructing peace officer enterin:, 230. 
search warrant for women in, 640. 
» 773 (note) p. 346. 


DISTRESS, in summary convictions, not to issue in certain cases, 
744 


obstructing a lawful, 169 (note) 
DISTRICT, COUNTY OR PLACE, definition, 2 (10). 
definition in relation to summary _ 
convictions, 705. 

DISTRICT MAGISTRATE, jurisdiction of, as to speedy trials, 823. 
peer of, as to summary trials, 

771, 

DISTURBING public worship, 201. 
public peace, 238. ef fae a ee 
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DIVIDEND WARRANTS, clerks issuing false, 485. 
DOCKS, stealing from, 382. 
DOCUMENT, definition, 73 (c) 
of title to goods, definition, 2 (11). 
of title to lands, definition 2 (12). 
of title to lands, theft of, punishment 362. 
official, theft of, 363. 
destroying, etc.. punishment, 396. 
compelling execucion of, by force, 450. 
defined as to forgery, 335 (b). 
drawing without authority, 477. 
transmission of, after preliminary Inquiry, 695. 
impounding, p. 576. 
See FORGERY. 
DOCTORS, surgical operations by, 65. 
must use reasonable knowledge, skill and care in ad- 
ministering medical treatment, etc., 246, 
DOGS, stealing, punishment, 370. . 
injuring or poisoning, 537. 
DOORS, breaking, 238 (h). 
DRILLING, unlawful, 98. 
being unlawfully drilled. 99. 
DRIVING cattle or other animals, injury cauced by careless Criv- 
ing or ill-usage of animals, 542 (b). 
DRUNKE.w..ESS, no excuse for crime, 19 (note) 
but may be taken into consideration 
re motive for crime, 19 (note) 
under the Common Law, 16 (note) 
DROWNING, attempt to drown, with intent to commit murder, 
264 (d). 
DRUGS, etc., administering, to enable person to have, unlawful 
carnal connection wit girl, etc., 216 (i). 
administering with intent to commit indictable Cee 
276 (b). 
administering, to endanger life, 277 (note) 
with without injure 278 (note) 
administered with intent to procure abortion, 803. 
administered by woman herself, 304. 
DUEL, challenge to fight, 101. 
injury leading to death, 258 (note) 
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ed Sicked tending to the necessaries of life, 241 et seq. 
to provide the necessaries of life, 241. 
neglect of, to provide necessaries of life, 244. 
of persons performing dangerous acts, 246. 
to avoid omissions dangerous to life, 247. 
. DWELLING-HOUSE, defence of, 59. 
defence of at night, 60. 
stealing in, 380. 
definition of, 335 (e), 59 (note), 457 (note: 
being found in, by night, 462. 
being found armed with intent to break 
into, 463. 
damage to, 510A (a). 
See House 
DYKE, damage to, 510A (b), 510C (c). 
DYING DECLARATION, as evidence, 259 (note) 


E 


ELECTION, documents, stealing, punishment, 367. 
documents. destruction of. 528. 
to be tried by jury after refusal to be Tea by face 
830: 
- by juvenile offender, 807. 
false statement by returning officer, 172 (b) note 
ELECTRIC LIGHTS and their appurtenances, injuries to, 521. 
and power companies must post up copies 
of provisions respecting criminal | 
breaches of contract, 500. ; i 
ELECTRIC LIGHTING COMPANIES, criminal breach of contract : 
by. 499. 
posting up copies of provisions 
respecting criminal breaches | 
of contract, 500. 2 
penalty for not so doing, 600. 
ENDANGERING life, 246 et seq. : 
life by breach of contract, 499. 
safety of persons on railways, 283. 
ENGLAND, offences against laws of, 589. 591. 
ENTICING soldiers or sailors to desert, 82. 
militiamen or members of the North-West Mounted 
Police ta desert. 84. 
girl to house of ill-fame, etc., 216. 
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_ ENTRY and detainer by force, 102, 103. 
ERROR, no proceedings in, shall be taken in any criminal case 
begun after commencement of this act, 1014. 
ERRONEOUS sentence, execution of, 26. 
ESCAPH, from arrest, prevention by peace officer, 41. 
by private person, 42-45. 
ESCAPES AND RESCUES, 185 et seq. 
being at large while under sentence 
of imprisonment, 185. 
assisting escapes of prisoner of war, 
186 


. breaking prison, 187. 

attempting to break prison, 188. 

escape from custody after conviction 
or from prison, 189. 

escape from lawful custody, 190. 

assisting escape in certain cases, 191. 

assisting escape in other cases, 192. 

permitting criminal to escape by -fail- 
ing to perform legal duty, 193, 

aiding escape from prison, 194. 

unlawfully procuring discharge of 


prisoner, 195. z 
how escaped prisoner shall be pun- 
ished, 196. 


HVIDENCH, fabricating, 177. 

not admissible to rebut presumption of doli incapaxr 
where child under seven years, 17 (note) 

But otherwise between age of seven and fourteen, 18 
(note) 

Presumption arising from flight of accused, 387 (note). 

of relationship in prosecution for incest in Quebec, 
204 (note) 

of place being a bawdy house, 217 (note) 

to prove intent, 259 (note). 

of administering poison to shew intent, 264 (note) 

of administering poison, 277 (note) 

ie of rape, 292 (note) 

of indecent assault, 292 (note). 

of handwriting, 454 (note) 

admissibility, arson 511 (note) 

secondary, 510 (note) 

burden of proof of unchastity,: 210. 
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EVIDENCE (Continued), jury crediting part o1 testimony, 570 
(note). 
in assault cases, 295 (note). 
presumption of knowledge of principal offence, 574 
(note) 
Depositions taken ex parte by magistrate, 655 (note) 
procuring death by false, 253. 
for the defence at preliminary inquiry, 686. 
for the prosecution at preliminary inquiry, 682, 683. 
to be read to the accused at pre- 
liminary inquiry, 682. 
of prosecutor at preliminary inquiry, power of justice 
as to, 679. 
of person dangerously ill may be taken under com- 
mission, 995. 
presence of prisoner when such evidence is taken, 996. 
out of Canada, may be taken by commission, 997. 
when evidence of one witness must be corroborated, 
1002. 
not under oath of.child, 1003. 
deposition of sick witness may be read at trial, 998. 
depositions on preliminary inquiry may be read in, 
999. 1009. 
of statement by accused, 1001. 
of coin being false, etc., 980. 
of proceedings for advertising counterfeit money, 981. 
of previous conviction of accused, 982. 
of previous conviction of witness, p. 570. 
of attested instrument, p. 576. 
at trial for child murder, 983. 
of genuineness or otherwise, of writing, p. 568. 
of former written statements, by witness, p. 569. 
of contradictory statements by witness, p. 570. 
of age of a boy, girl, etc., 984. 
of place being a common gaming-house, 985-986. 
in case of gaming in stocks. ete., 987. 
in certain cases of libel, 947. 
in case of polygamy, etc., 948. 
of stealing cattle, 989. 
of stealing timber. 990. 
in cases relating to public stores, 991. 
in case of fraudulent marks on merchandise, 488, eae 
full offence charged, attempt proved, 949. 
attempt charged, full offence proved, 950. 
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EVIDENCE (Continued), offence charged, part only proved, 951. 
of conviction or dismissal at summary trial, 794. 
for court of appeal on application for new trial, 1017. 
in summary convictions, 716. 
of notarial Acts in Quebec, p. 575. 
See BURDEN OF PROOF. 
See ADMISSION. 


EVIDENCE ACT, no incompetency from crime or interest, p. 565. 
competency of accused and of wife and hus- 
band, p. «65. 
incriminating answers, p. 567. 
evidence of mute, p. 568. 
judicial notice to be taken of Imperial statutes, 
Dp. 572 
proof of proclamations, ete., p. 572. 
proof of judicial proceedings, etc., p. 574. 
proof of Imperial Acts, p. 572. 
proof of official or public documents, p. 574. 
copies of public books or documents admissible 
in evidence, p. 575. 
proof of hand-writing, p. 576. 
order signed by Secretary of State, p. 575. 
copies of notices in Canada Gazette, p. 576. 
copies of entries in books of government depart- 
ments, p. 575. 
proof of notarial acts in Quebec, p. 575. 
notice to be given to adverse party, p. 575. 
construction of this act. p. 576. 
application of provincial laws of evidence, p. 577. 
oaths and affirmation. p. 570. 
statutory declarations, p. 577. 
EXAMINATION, versonation at, 409. See WITNESS. 
EXCAVATIONS, leaving unguarded, 287. 
EXCESS, in use of force, 66. 
“EXCHEQUER BILL,” defined as to forgery, 335 (h). 
EXCUSE, or justification, 16-68. 
EXECUTION of sentence, 23. 
of process, 24. 
of warrants, 25. 
of erroneous sentence or process, 26. 
of writs, misconduct of officer entrusted with exe- 
eution of, 166. 
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HXECUTION (Continued), obstructing officer in execution of hid 


duty, 168, 169. 
of warrant for dppechersion. of accused, 661. 
of warrant, in summary convictions, 718. 
of sentence of death, 1065 et seq. 
of process, in summary matters, resistance aqey 608. 
EXHIBITING immoral objects, etc., 207. 
EXPLOSION, causing dangerous, 111. 
EXPLOSIVE SUBSTANCE, definition of, 2 (14). 
EXPLOSIVES, having or doing anything with intent to cause 
dangerous explosion, 143; 
consent required for prosecution, 594. 
unlawfully having or making, 114. Z 
destroying or damaging buildings with explosives 
with intent to commit murder. 264 (e). 
causing bodily ‘injuries by, 279. 
attempting to cause bodily injuries by, 280. 
attempt to damage by gunpowder, 112. 
procedure, 594. 
destruction of, seized in execution of search war- 
rant, 633. 


“BX POSE” includes wilful omission to take charge of child, 240 


EXTORTION, by certain threats, 453. 
by defamatory libel. 332. 
by other threats, 454. 
See ROBBERY. 
EXTRADITION ACT, p. 603. 
Treaties of Great Britain, -p. 618. = 


Ay 


FABRICATING evidence, 177. 


FACTOR, fraudulently dealine with goods, 426, Se 


FAIR, reports, comments, ete. See LIBEL. 

FALSE, accounting, by clerk, 415. 
accounting, by officials, 413. 
accusation, conspiring to bring, 178. 
dividend warrants, clerk issuing, 485. 
documents defined, 335 (ji). 
entries in books relating to public funds, 484. 
name, sending telegram in, 475. 
name, acknowledging instrument in, 411. 
telegrams sending, 476. 3 
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FALSE (Continued), tickets, obtaining passage by, 412. 
a evidence, procuring death by, is not homicide, 253. 
news, spreading, 136. 
oath, U7bs a: 
oath, indictment for. 862. 
pretence, definition, 404. 
punishment, 405. 
obtaining execution of valuable security by, 406. 
falsely pretending to inclose money, etc., in a 
letter, 407. 
obtaining passage by false tickets, 412. 
indictment for. 863. 
receipts by warehousemen, etc., 425. 
statements, etc.. 176. 
by official, 414. 
by public officer, 416. 
in receipts for property that can be used un- 
der “The Bank Act,’’ 427. 
evidence, 177. 
trade description defined, 335 (1). 
FALSH AND FRAUDULENT REPRESENTATIONS, 298 (note). 
FALSE IMPRISONMENT, 297 (note) 
FALSE REPRESENTATIONS, 404 (note) 
FALSE STATUTORY DECLARATION, allegation of indictment, 
175 (note) 
FALSIFYING, extracts from registers, 481. 
registers, 480. 
books, with intent to defraud creditors. 418. 
pedigree, 419. 
FEES, of justices, witnesses, constables, etc.. in summary convic- 
tions, 770. 
for swearing witnesses, 878. 
FEIGNED marriages, 309. 
FELONY, abolition of distinction between, and misdemeanour, 14. 
FENCES, stealing, 377. 
destroying, 238 (h). 
injuries to, 530. 
FIGHTING, in public street, 100. 
See PRIZE-FIGHTING. 
“FINDING THE INDICTMENT, ” includes alee exhibiting an in- — 
formation-and making a pre- 
Shad! sentment, 2 (16). 
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FINES, ‘appropriation of, 1036. ' 
‘Sapplication of, by order in council, 1037. i 
amount of, within certain limits, in discretion of court, 
1029. 
recovery of, 1038. 
limitation of action for, 1141. 
FIRE-ALARM, injuries to, 521. 
-FIREARMS, pointing at any person, 122, 
discharging in public places, 288 (g). 
See OFFENSIVE WEAPON. 
FISH, taking, destruction or loss of, by damage to floodgate or 
sluice of private water, 499C (e). 
FISHERY, private, damaging, 510 (f). 
FIXTURES (See THEFT), 372. 
FLOOD-GATES, damage to, 510 (d), (e), (g). 
FOLLOWING A PERSON in order to intimidate, 501 (c). 
FOOD, selling things unfit for, 224. 
FORCE, used in executing sentence or process or in arrest, 39-46. 
use of, in preventing commission of offence for which 
arrest might be made without warrant, 52. 
use of, in defence of dwelling-house, 59-60. 
use of, in self-defence 53-55. 
use of, in defence of moveable property, 57-58%. 
in correction of minors, 63. 
in maintaining discipline on ships, 64. 
excessive use of, 66. 
FORCIBLE ENTRY AND DETAINER, 102-103. 
FORCIBLE ENTRY, 102 (note) 
FOREIGN COIN, offences, respecting. 563. 
FORBIGN SOVEREIGN, libel on, 135. 
FOREST, setting fire to, 515. 
FORFEITURE, application of by order in council, 1037. 
appropriation of, 1036. 
FORGERY, document defined, 335 (f). 
“bank note” and “exchequer bill” defined, 2 (4), 385 (h). 
false documents, defined, 335 (j). 
forgery defined, 466. 
punishment of, 468. 
uttering forged documents, 467. 
counterfeiting seals, 472. 
counterfeiting seals of courts, etc.. 473. 
unlawfully printing proclamation, etc., 474.- 
sending telegrams in false names 475. 
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FORGERY (Continued), sending false telegrams, 476 
possessing forged bank notes, 550. 
drawing document without authcrity, 477. 
using probate obtained by forgery or perjury, 478. 


preparation for, and offences resembling forgery, 472 
et seq. 
instruments of, 471. 
of certificate, 483. 
of trade marks, etc. (See Trade Marks), 486. 
FORMS, to be used in summary matters, 799. 
FORNICATION, conspiracy to induce woman to commit, 218. 
corroboration of witness, 1002. 
FORTUNE-TELLING, 443. 
FOUND COMMITTING, 646 (note), 34 (note). 
FRAUD, false accounting by official, 413. 
false statement by official, 414. 
false accounting by clerk, 415. 
false statement by public officer, 416. 
assigning property with intent to defraud creditors, 417. 
destroying or falsifying books with intent to defraud 
\ creditors, 418. 
concealing deeds or encumbrances or falsifying pedi- 
grees, 419. 
frauds in respect to the registration of titles to land, 420. 
fraudulent sales of property, 421. 
fraudulent hypothecation of real property, 422. 
fraudulent seizures of land, 423. 
unlawful dealing with gold and silver, 424. 
warehousemen, etc., giving false receipts; knowingly is- 
suing the same, 425. 
owners of merchandise disposing thereof contrary to 
agreements with consignees who have made ad- 
vances thereon, 426. 
making false statements in receipts for property that 
can be used under “The Bank Act,” fraudulently 
dealing with property to which such receipts refer, 
427, 
innocent partners, 428. 
selling vessel or wreck not having title thereto, 429. 
other offences respecting wrecks, 430. 
unlawfully applying marks to public stores, 433. 
taking marks from public stores, 434. 
unlawful possession, sale ete., of public stores, 435. 
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a -PRAUD (Continued), not satisfying justices that DOSPestan of 
purilic ‘stores is lawful, 436. 
conspiracy to defraud. 444. 
cheating at play. 442. 
pretending to practice witchcraft, 443. 
procedure, 597. 
upon the government, 158. 
FRAUDULENT, conversion by agent, 355. 
conversion by party holding power of - attorney, 
356. 
marking of merchandise, 342. 
marking of merchandise, evidence in case of, 992. 
marking of merchandise, words or marks on 
watch cases, 336. 
sale of property, 421. 
hypothecation of real property, 422, 
‘Seizures of land. 423. 
obtaining of property by personation, 408. 
disposal of goods intrusted for manufacture, 389. 
FRIGHT, killing child or sick person by, 255. 
FREQUENTING disorderly house, 238 (k). 
places where gaming in stocks is carried on, “933. 
FUGITIVE CRIMINALS, an Act respecting, p. 603. 
FUGITIVE OFFENDERS, from other parts of His Majesty’s do- 
minions, p. 596. 
FURIOUS DRIVING, inflicting bodily injuries by, 285. 
+ FURTHER detention of accused, 1120. 


G 


GAMBLING, in public conveyances, 234. 
GAMING, in stocks and merchandise, 231-232. 
evidence in case of, 987. 
in stocks, habitually frequenting places where Bara 
in stocks is carried on, 233.— 
e. support by, 238 (1). 
GAMING-HOUSE, common, defined, 226. 
evidence of place being, 985, 986. 
playing or looking on in, 229. 
obstructing a peace officer entering, 230. 
search in, 641. 
GAOL, imprisonment in, 1056-1057. 
conditional release from, p. 583. 
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- 655 
(The figures denote the Sections unless otherwise indicated.) 


GARDEN PRODUCE, injuries to, 534. 
GARDEN, theft of plants in;-3%5. 
GAROTTING, 276. 
GAS COMPANIES, must ioet up copies of provisions respecting 
criminal breaches of contract, 500. 
criminal breach of contract by, 499. 
GASPE, offences committed in district of, 588. 
GATES, stealing, 377. 
- injuries to. 530, e 
GENERAL SESSIONS, court of, in Ontario, 601. 
; jurisdiction of, 582, 583. 


GIRLS, under sixteen, abduction of, 315. 


under sixteen, seduction of, 211. 
procuring, etc., girl to become prectiite 216 (a). 
parent .or guardian. procuring defilement of, 215. 
householders permitting defilement of, on their premises, 
217. 

indecent assault on, 292. 
search for, in house of ill-fame, 640. 

evidence of age of, 984. 

GIN, selling, 281 (38). 


GOLD and silver, unlawful dealings with, 424. 


or gold-bearing quartz, search warrant for, 637. 
GOOD FAITH, exculpates officer, etc., executing sentence or pro- 
cess without jurisdiction, 27. 
effect of as regards party acting under warrant or 
process bad in law, 29. 


GOODS, defined for purposes of forgery of trade marks, etc., 335 (m). 


in process of manufacture, damage to, with intent to ren- 
der useless, 510 C (h) 
See FORGERY OF TRADE MARKS. 
See FRAUDULENT marking of merchandise. 
GOODS, WARES AND MERCHANDISE, 382 (note) 
GOVERNMENT, frauds upon, 158. 
GRAPE vine growing in vineyard, damage to, 510C (j). 
GRAND JURY, sending bill before, 871-873. 
proceedings before, 874 ef seq. 
GRIEVOUS BODILY HARM, death ensuing, 260. 
negligently causing, 284. 
773 (note) 
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GUARDIAN (meaning of word under Part V), 197 (b). 
procuring defilement of girl, 215. 
definition of ‘“‘guardian,” 197 (b). 
must provide for necessaries for ward, 242. 
GUARDIAN OR HEAD OF A FAMILY, 242 (note) 
GUN. See OFFENSIVE WEAPON. 
GUNPOWDER, attempt to damage by, 112. 


H 


HABITUALLY frequenting places where gaming in stocks is car- — 
ried on, 233. 
HAND CAR, using upon railway without consent, 518 (note) 
HAND-WRITING, proof of, under Canada Bvidence Act, p. 576. 
comparison of, disputed with genuine, p. 568. 
evidence of, 454 (note) 
forgery, See 466 (note) 
HARBOURS, injuries to. 527. 
HAVING IN ONE’S POSSESSION, what it mecludes, 5 (b). 
HEARING may proceed during time of remand, 680. 
on information. 655, 
before justices in summary convictions, 711. 
before justices in summary convictions, to be in open, 
court, 714. 
fixing inconvenient place for, 711 (note) 
HEIRESS, abduction of, 314. 
HIDING, tools, 501 (d). 
HIGH CONSTABLE, appointment of deputy by, 641 (note) 
HIGH COURT OF JUSTICE, of Ontario, practice in, 599. 
HIGH TREASON. See Treason. 
HIGHWAY ROBBING, 445 (note) 
HOLES, dangerous, unguarded, 287. 
HOLIDAY, proceedings on, 961 (note) 
HOMICIDE, defined, 250. 
culpable homicide is either murder or manslaughter, 
252 (3). 
which is not culpable is not an offence, 252 (4). 
when a child becomes a human being, 251. 
culpable, 252. 
procuring death by false evidence not homicide, 253. 
death must be within a year and a day, 254. 
killing by influence on the mind, 255. 
by acceleration of death, 256. 
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IMPOUNDING documents, p. 576. 


IMPRISONMENT, during proceedings on certiorari or habeas corpus, 
etc., 1120. 
being at large while under sentence of, 185. 
in reformatory, justices of the peace in Ontario 
not to sentence juvenile oifenders to, 803. 
provisions as to, 1051 et seq. 
in penitentiary, etc., 1056-1057. 
‘ in gaol, 1057. 


ICE HOLES, leaving open, 287. 


IDIOTS, carnally knowing, 219. 
IGNORANCE of the law does not excuse, 22, 72 (note) 
ILLICIT connection, with girl under sixteen, 211. 
with ward, servant, etc., 213. 
IMMORAL BOOKS, etc., posting, 209. 
IMPLEMENTS, damage to, 510C (i). 
IMPORTATION of goods falsely or unlawfully marked, 493. 
INCAPACITY, 18, 19. 
INCENDIARISM, threat to burn Pas, 265 (note) 
INCEST, 204. 
INCITING, to mutiny, 81. 
Indians to riotous acts, 109. 
to commit offence under statute for punishment of 
which no express provision is made by such sta- 
tute, 572. 
INCOMPETENCY, crime or interest no ground for, p. 565. 


INCRIMINATING ANSWERS, rule as to, p. 567. 
INDECENT acts, 205. ~ . 

gross indecency, 206. 

assault on females, 292. 

assault on males, 293. 

assault, consent of child under fourteen, no defence, 


conviction for lesser offence, 301 (note) 
evidence of rape, 298 (note) 
meaning of word, 207 (note) 
INDECENT EXHIBITION in public place, 238 (c). 
INDIAN, inciting to riotous acts, 109. 
women, prostitution of, 220. 
graves, robbing, 385. 
bigamy, 310 (note) 
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HOMICIDE (Continued), by causing death which might Have been 
prevented, 257. 
by causing injury, the treatment of which causes 
death, 258. 
when it constitutes murder, 259-260. 
See MURDER. etc. 
HOP-BIND, damage to, 510 (j). 
HOT-HOUSE, injuries to plants in, 534. 
HORSE, race, betting, proviso, 235 (2). 
HOTELKEEPHR, lien, theft, 349 (note). 
HOUSE, defence of, 59. 
‘defence of, at night, 60. 
assertion of right to. 62, 
breaking outer door of in execution of criminal process, 
25 (note) 
allowing to be used for purpose of recording or register- 
ing any bet or wager, or selling any pool, etc., 235. 
of ill-fame, search for women in, 640. ; 
See DWELLING-HOUSE. 
HCOUSEBREAKING, and committing an indictable offence, 458. 
with intent to commit an indictable offence, 
459. 


aes being disguised or in possession 


of, 
HOUSEHOLDERS, See na ‘defilement of girls on their pre- 
mises, 217. 


HOUSE OF ILL-FAME. See DISORDERLY HOUSE. 
HUMAN being, when a child becomes a, 251. 
remains, misconduct in respect to, 237. 
HUSBAND, as accessory after the fact, 71 (2). 
competency of his evidence, p. 565. 
and wife, theft between. 354. 
and wife, conspiracy, 573 (note) 
and Wife, failure of husband to maintain wife, “238 
(note) 
providing necessaries, 242 (note) 
HYPOTHECATION, fraudulent, of real property, 422. 
af 


IMBECILITY, as justification of excuse, 19. 
IMITATING notes, ete., for circular purposes, 551. 
- IMMORAL matter, publishing, 207, 
books, ete., posting, 209. 
42 
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INDICTABLE OFFENCE, attempt to commit, 570, 571. 
conspiracy to commit, 573. 
accessories after the fact, 574, 575. 
TO eet an defined, 2 (16). 

for criminal treach of trust, 390 (note) 

amendment of, 889, 890. 

need not be on parchment, 843. 

finding the indictment includes also exhibiting the 
information and making a presentment, 5 (a). 

statement of venue, 844. 

heading of indictment, 845. 

form and contents of counts, 852, 853. 

offences may be charged in the alternative, 954, 

certain objections not to vitiate counts, 855. 

for high treason, etc., 847, 

for libel, 861. 

for perjury, etc., 862. 

particulars, 860. ! 

pretending to send money, etc., in letter, 846. 

names of joint owners. trustees of turnpike roads, 
public officers, etc., in, 864. 

property of body corporate, 865. 

for stealing ores or minerals, 866. 

for offences in respect to postal cards, etc., 867. 

against public servants, 868. 

for offences respecting letter bags, etc., 869. 

for stealing by tenant or lodger, 848. 

joinder of counts, 856-858. 

accessories after the fact or receivers, 849. 

charging previous conviction, 851. 

objections to, how taken, 898, 

time to plead to, 901. 

special pleas to, 905-907. 

special pleas to depositions and judge’s notes on 
former trial. 908. 

second accusation, 909. 

plea of justification in case of libel, 910-911. 

plea of autrefois acquit or autrefois convict, 905-907. 

against corporations, 916 et seq. 

preferring, jurisdiction of courts, 577, 888, 

preferring, sending bill before grand jury, 871-873, 

preferring, oath of witness in open court not re- 
quired, 874. 

names of witnesses to be endorsed on Dill, 876. 
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INDICTMENT (Continued), names of witnesses to be submitted eb 
grand jury, 877. 
fees for swearing witnesses, 878, 
bench warrant and certifizate, 879-882. 
after removal of prisoner, 803. 
copy of, to prisoner before arraignment, “895. 
plea to, in Ontario, 902-903. 
amendment of, 889-890. 


INFLUENCING, the mind so as to cause death, 255. 
INFORMATION, | acquired by office, unlawfully communicating, 
85-86 
in indictable offences, 654. 
in indictable offences, hearing on, 655. 
‘and complaints in summary convictions, 707. 
INJURY, causing injury, the treatment of which causes death, 258. 
caused by explosives, 279, 280. 
by furious driving, 285. 
bodily, caused by negligence, 284. 
to particular things, 539, 540. 
INLAND WATER, 510 (last note) 
INQUEST, after execution of sentence of death, 1070. 
INQUIRY, by justices, 668-703. 
INSANITY, as justification or excuse, 19. 
of accused at time of offence, 966. 
of accused on arraignment or trial.. 967. 
of person to be discharged for want of prosecution, 
968. 
custody of insane person, 969. 
of person imprisoned, 970. : 
INSTRUMENTS of forgery, 471. +" 
for housebreaking, 464, 
for coining-making, 556. 
See FORGERY. oat 


INSULT, prevention of, 55. Eri: a4 ; 


by indecent acts, 205 (b). 


INSULTING LANGUAGE, constitutes vagrancy, 238 (e). a, 


INSURANCE COMPANIES, affidavits, etc., required by, p. 577. - 
INTENT to commit an offence, 72. 
to cause dangerous explosion, 113. _ 
question is for the jury, 280 (note) 
273 (note) - 
INTEREST, in property as affecting offences in relation to, 541. 
i (See Money-Lenders’ BOs p.° 580, 


~e 


(The figures denote the Sections unless otherwise incicaied.) 


INT ERPRETATION, 73., 
INTIMIDATION, 501. 
of any person to prevent him from working at 
any trade, 502. 
3 of any person to prevent him dealing in wheat, 
; ete., 503. 
unlawfully preventing seamen from working, 503. 
of any person to prevent him bidding for public 
lands, 504. 
of a legislature, 79. 
INTOXICATING LIQUOR, definition, 2 (17). 
prosecution under the “‘Canada Tem- 
perance Act” is a criminal matter 
25 (note) ’ 
illegal sale counselling principal 70 
(note) 
sale of, near public works, 150-152, 
on board His Majesty’s ships, 141. 
administering, to enable person to 
have unlaw‘1il carnal connection 
with girl, etc., 216 (i). 
See LIQUOR. 
INUNDATION, causing 510A (b). 
IRREGULAR warrant or process, 29 
See DEFECT. 


JAIL. See GAOL. 
- JOINDER of counts and proceedings thereon, 856 ef seq, 
JUDGH, bribery, 156. 
charge of, murder and manslaughter, 259 (note) 
of sessions, powers of two justices, 604. 
notes of on former trial, admissible in evidence, 908. 
, defined as to speedy trials, 823. 
sitting on speedy trials, to be a court of record, 824 
powers of. in speedy trial, 835. 
< -See JURISDICTION. 
JUDGMENT, motion in arrest of. 1007. 
not to be arrested for formal defects, 1010. 
satisfying, 1079. 
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JUDICIAL, corruption, definition, 156. «+ 
corruption, consent of attorney-general required for 
prosecution, 593. 
proceeding, definition of, under sect. 170, 171. 
notice of proclamation, 1128. 
documents, theft of, punishment for, 363. 


JURISDICTION, sentencing without, 27. 

attaches to magistrate as soon as person arrest- 
ed is brought before him, although arrest 
made under invalid warrant, 30 (note). 

of Superior Court, 580. 

obtaining by false pretences, 405 (note) 

of Court of General or Quarter Sessions, 582. - 

de facto, 584 (note) 

in certain cases, 588. 

exercising powers of two justices, 604. 

stipendiary magistrate, “whole of the County, 
604 (note) 

of the admiralty, 591. 

territorial, of magistrates in indictable offences, 
584 

of judge as to juvenile offenders, 800. 

of judge, as to summary trial, 771. 

of judge, as to speedy trial, 823. 

of courts as to preferring indictment, 577. 

of magistrates as to summary trials, 774 et seq. 

in prosecution for procuring a girl to come to 
Canada from abroad that she may become an 
inmate of a brothel in Canada, 216 (note). 

in matters of summary convictions, 707-709. 

is question of law, 823 (note) 


JURORS, corrupting, 180. 
qualification of, 921. 
effect on verdict of certain omissions as to, 1011. 
not allowed to separate, 945. 
comfort of, 946. 
view of place by, 958. 
retiring to consider verdict, 959. 
unable to agree, 960. 
saving power of Court, 965 (note) 
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JURY de medietate linguae abolished, 922. 
mixed in Quebec and Manitoba, 923, 924. 
challenging the array, 925-926. 
calling the panel, 927-929. 
challenges and directions to stand by, 930-935. 
stand aside in libel cases, 934, 
peremptory challenge in case of mixed jury, 937. 
accused joining and severing in their challenges, 938. 
ordering a tales, 939. 
de ventre inspiciendo abolished, 1009. 
crediting of part testimony, 570 (note) 
JUSTICE, offences against the administration of, 155 et seq. 
JUSTICE OF THE PEACH, definition, 2 (18). 
liability for careless issue of warrant, 
655 (note) 
liability of, for illegal issue of warrant without having 
received a sworn information, 30 (note). 
causing arrest by verbal order, 47 
(note) 
¢ duty of, in case of riot, 91 et seq. 
inquiry by, 668. 
definition in relation to trial of juvenile offenders, 800. 
definition of word in relation to summary convictions, 
2 (18). 
jurisdiction in matters of summary convictions, 707-709. 
jurisdiction to reduce charge, 274 
fees in Summary convictions, 770. 
protection of, when conviction is quashed, 1131. 
statement of case for review, 761. 
See also PRELIMINARY INQUIRY. 
JUSTIFIABLE HOMICIDE, force in excenting warrant, 39 (note) 
executing sentence, 23 (note) 
JUSTIFICATION, or excuse, matter of, 16-68. 
as a defence, 53 (note), 54 (note), 56 (note) 
(note) | 
JUVENILE OFFENDERS, definition, 800, 
punishment for stealing, 802. 
procuring appearance of accused, 805. 
remand of accused, apie 
election, 807. 
when accused shall not be tried sum- 
marily, 808. 
summons to witness, 809. 
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JUVENILE OFFENDERS (Continued), binding over witness, 810. 

warrant against witness, 811. 

gervice of summons, 812. 

discharge of accused, 813. 

form of conviction, 814. 

further proceedings barred, 815. 

conviction and recognizances to be 
filed, 816. 

quarterly returns, 1139. 

restitution of property, 817. 

proceedings when penalty is not paid, 
818. 

costs, 819. 

costs to be certified by justices, 820, 
821. 

application of part relating to. juvenile 
offenders, 80i. 

no imprisonment in reformatory in 
Ontario, ~803. : 

other proceedings against juvenile of- 
fenders not affected, 804, * 
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KEPT WOMEN, 238 (note) 
KIDNAPPING, 297. 
effect of non-resistance, 297 (2). 

KILLING, by influence on the mind, 255. 

unborn child, 306. 

by accident or mistake the person not intended, 259 (c). 

cattle, 510B (bd). 
KING, conspiring to kill, 74. 

assault on, 80. 

KNOCK-OUT DROPS, administering, 276 (by). 
KNUCKLES, metal, carrying about the person, 123. 


L 


LABEL, defined, 335 (d). 

_LAND, assertion of right to, 62. 

concealing deeds or encumbrances, 419. 
document of title to, destroying, 396. 
document of title to, stealing, 362. 


fraud in respect to registration of title to, 420. 
fraudulent seizure of, 423. 
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LANDLORD, as principal offender in lease of house for prostitu- 
tion, 70 (note). 
LANDLORD AND TENANT, tenant obstructing a lawful distress 
; 169 (note) 
: leasing house for bawdy house, 228 
(note) 
LAND MARKS, indicating municipal divisions, injuries to, 531, 
injury to other land marks, 532, 
LARCENY, 344 (notes) et seq. 
effect of abandonment of term in extradition proceed- 
ings, 347 (note) 
BA vs protection from criminal responsibility for acts done in 
obedience to de facto laws, 68. 
ignorance of, no excuse, 22, 
LEGISLATURE, conspiracy to intimidate, 79. 
LESSER OFFENCE, included in greater,—when, 951 (note) 
LESSOR AND LESSEE, See Landlord and Tenant. 


: Steghe) stealing, punishment for, 364, 365. ‘ 


menacing, demanding money, etc., 451. 
bags, stealing, punishment, 364. 
indictments for offences respecting, 869. : 
See POST LETTER. . 
LEVYING, war by subjects of 2a State at peace with His Majesty, 
LIBEL, on foreign sovereign, 135. 
seditious, 182 (2). 
blasphemous, 198. 
defamatory, definition of, 317. 
publishing, definition of, 318. 
publishing, on invitation, 319. 
publishing in courts of justice, 320. 
publishing, parliamentary papers, 321. 
fair reports of proceedings of Parliament and courts, 322. 
fair reports of proceedings of public meetings, ae 
fair discussion, 324. 
fair comment, 325. 
seeking remedy for grievance, 326, 
publishing answer to inquiries, 327. 
publishing for the purpose of giving information, 328. 
selling periodicals containing defamatory matter, 329. 
selling books containing defamatory matter, 330. 
when truth is a defence, 331. 
extortion by defamatory libel, 332. — 
punishment of defamatory libel known to be false, 333. 
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LIBEL (Continued), punishment of defamatory libel, 334. 
indictment for, 861. 
plea of justification, 910, 911. 
stand aside of jurors in libel cases, 934. 
evidence in case of, 947. 
- verdict in case of, 956. 
LIBERATION, conditional, of first anetidees: p. 583. 
LIEN NOTE, valuable security, 406 (note) 
LIFE, not providing necessaries of, 240-245. 
endangering, 246-249. 
LIMITATION of time for commencement of certain prosecutions, 
1140. 
as to summary offences, 1142. 
of action for recovery of penalty and forfeiture, 
1038. 
LIQUORS, sale of, near public works, 150-152, 
sale on His Majesty’s ships, 141. 
in custody of railways, etc., drinking or spilling, -etc., 
519. 
near His Majesty’s vessels, search for and seizure of, 
639 


See INTOXICATING LIQUOR. 
LIQUOR LICENSE CASES, 707 (note) 
trial, 717 (note) : : 
description of offence, irregularity, 
723 (note) : 
LOADED ARMS, definition, 2 (19). 
LODGERS, theft by, punishment, 360. 
indictment for stealing by, 848. 
LOGS, stealing, 394. 
setting fire to, 515. 
injuries to, 525. 
LOITERER, arrest without warrant by peace officer, 652. 
in public places, 338 (e). 
LOOKING on, in gaming-house, 229. 
_LOOSH, IDLE OR DISORDERLY PERSON, defined, 238, 
LORD’S DAY ACT, p. 590. 
LOTTERIES, 236, 226 (note) 
LUMBER, stealing, 394. 
recklessly setting fire to, 515. 
search for, 638. 
LYING IN WAIT for persons returning from public meetings, 128. 
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MACHINES, damage to, 510 (i). 
MAILABLE MATTER, other than post letters, theft of, punish- 
ment for, 366. 
not being a post letter, damage to, 510D 
(d). : 
MAGISTRATH, jurisdiction of, 584. 
disobeying a statute, 164 (note) 
exercising the power of two justices, 604. 
_jurisdiction of as to summary trials, 774 et seq. 
jurisdiction to reduce charge, 274 (note) 
disqualification, 707 (note) 
definition of in relation to summary trials, 771. 
jurisdiction as to juvenile offenders, 8vU0. 
jurisdiction as to speedy trials, 823. 
jurisdiction of, in summary convictions, 705. 
Suppression of riot, 48, 93 (note) 
MAILS, stopping, with intent to rob, 449. 
breach of contract concerning, 499, 500. 
offence concerning, where prosecuted, 584 (c). 
MAIM, wounding with intent to, 273. 
MAIMING, cattle, 510B (b). 
510 (note) 
MAKING explosive substances, consent of attorney-general for 
prosecution, 594. 
MALICIOUS PROSECUTION, 654 (note). 
MAN AND WOMAN, 298 (note) 
MANAGER, false accounting by, 413. 
MANDAMUS, to compel magistrate etc., to pronounce judgment 
726 (note) 
MANSLAUGHTER, culpable homicide reduced to manslaughter 
when provocation, 261. 
culpable homicide, not amounting to murder 
is manslaughter, 262. 
punishment of. 268. 
summary conviction for assault, 291 (note) 
caused by setting spring gun, 281 (note) 


MAN-TRAPS, setting, 281. 
MANUFACTORIES, stealing in, 388. 

MARINE SIGNALS, interfering with, 526. 
MARINE STORES, offences respecting, 431. 
MARINERS, receiving, etc., necessaries from, 439. 
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MARRIED person, as accessory after the fact, 71. - 
MARRIAGH, feigning, 309. 
solemnization of, without lawful authority, 311. 
f solemnization of, contrary to law, 312. 3 
MARRIED WOMAN, theft of husband’s property, 354. 
MARKS, to be used on public stores, 432, 
unlawfully applying to public stores, 433. - s 
taking, from public stores, 434. 


MASKED, being with housebreaking instruments in possession, 464. : 


_ MASTER, discipline of apprentices by, 63. 


duty of master_to provide necessaries for servant, TAO we 


(note) 
must provide necessaries for apprentices, 243. 
manslaughter, 262 (note) 
MAYOR, duty of, in case of riot, 91. 
MEETING. See PUBLIC MEETING. 
MENACING demand, with intent to steal. 452. 
letter demanding property, 451. 
MENTAL CAPACITY, to distinguish between right and wrong, 
PraD. 
MERCHANDISE, fraudulent marking of, 341, 342. 
evidence in case of, 992. 
MERITS, 754 (note) 
MILITARY law, defined, 2 (20). 
law, protection of persons subject to, 51. 
exercises unlawfully carried on, 98, 99, 
MILITIA, receiving regimental necessaries, etc., from soldiers, 


ete, 438) anne 


MILITIAMEN, enticing to desert, 84, 
receiving arms, etc., from, 438. 
MINERALS, indictment for stealing, 866, 893. 
MINES (abandoned), leaving unguarded excayutions, 287. 
miscaief to, 520. 
MINING lease, false statement as to amount of gold or silver 
procured, 424, 
unlawful dealings with gold and silver, 424. 
MINISTER. See CLERGYMAN. 
of justice may order new trial, 1022. 
MINORS, discipline of, 63. 
selling pistol or air-gun to, 119. he 
trial of, 644. z 
MISAPPROPRIATION. See THEFT. is 


x 
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~ MISCARRIAGE of woman, procuring, 303. 
woman procuring her own, 304. 
, supplying means of procuring, 305. 
fal MISDEMEANOUR, abolition of distinction between felony and, 14. 
_MISDIRECTION, jury—new trial, 1019 (note) 
_ MISCHIEF, preliminary, 509, 
arson, 511. 
attempt to commit arson, 612. 
setting fire to crops, etc., 513. 
attempt to set fire to crops, 614. 
recklessly setting fire to forest, etc., 515. 
threats to burn, etc., 516. 
attempt to damage by gunpowder, 112. 
; on railways, 517. 
‘ obstructing railways, 518. 
to packages in the eustody of railways, 519. 
to electric telegraphs, etc., 521. 
wrecking, 522. 
attempting to wreck, 523. 
— interfering with marine signals, 526. 
preventing the saving of wrecked vessels or wreck, 
524, 
oa ‘ to rafts of timber and works used for the transmis- 
sion thereof, 525. 
in miscellaneous cases, 510, 
to mines, 520. 
attempting to injure or poison cattle, 536. 
to other animals, 537. 
ite ; threats to injure cattle, 538. 
to poll-books, ete.. 528.’ 
to buildings by tenants, 529. 
to land marks indicating municipal divisions, 531. 
to other land marks, 532. 
to fences, etc., 530. 
to harbours, etc., 527. 
to trees, etc., wherever growing, when injury, to 
value of 25 cents at least, 533. 
to vegetable productions growing in gardens, etc., 534. 
to cultivated roots and plants growing elsewhere, 535. 
not otherwise provided for. 539. 
MISCONDUCT, in execution of writs, etc., 166, 
are in respect of human remains, 237. 
MISLEADING JUSTICH, 170 et seq. 


—~ 


= ¥£ 
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MISPRISION OF FELONY, 181 (note) 
MISTAKES, in proceedings, correction, 723 (note) 
MISTRESS, must provide necessaries for servant, 243. 
MODEL, defined, 73 (d). 
MONEY. See COIN, 
MONEY-LENDERS’ ACT, p. 580. 
MORALITY. offences against, 202 et seq. 
MORTGAGH, fraudulent, of real property, 422. 
MORMONISM, punishment of, 310 (a-ili). 
MOTION in arrest of judgment, 1004 et seq. 
to quash indictment, 898. 
for leave to appeal, 1015-1016. 
to quash summary conviction, 1126. 
MOVEABLE PROPERTY, defence of, against trespasser, 56. 
defence of, with claim of right, 57. 
defence of, without claim of right, 58. 
MUNICIPAL CORPORATION, criminal breaches of contract by, 
to supply light or power, 499, 
must post up copies of provisions 
respecting criminal breaches 
of contract at their electrical 
works, gas works or water 
works, 500. 
corrupt practices in municipal af- 
fairs, 161. 
proceedings against, for non-reé- 
pair to a bridge, 223 (note) 
ibid for non-repair of street, 223 
(note) 
MUNICIPALITY, defined, 2 (21). 
MURDER, definition of, 259. 
further definition of, 260. 
provocation reduces it to manslaughter, 2¢€. 
punishment, 263. 
attempts to commit, 264. 
threats to, 265. 
conspiracy to. 266. 
accessory after the fact, 267. 
MUTE, evidence of. See EVIDENCE. 


MUTINY, inciting to, 81. 
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NAME, defined for purposes of forgery of trade marks, 335 oes 
description of person indicted, 889 (note) 


NAVIGATION, obstructing, 510C (d) 
NAVY, effect oi Code, on, 8. 
NECESSARIES of life, duty to provide, 241. 
duty of head of family to provide necessaries, 242. 
duty of masters, 243. 
duty of guardians, 242, 
punishment for neglecting to provide, 244. 
242 (note). 


NEGLECT. See OMISSION. 
NEGLECTING duty to provide necessaries, 244. 
NEGLIGENTLY causing bodily injury to anyone, 284. 
endangering the safety of persons on railways, 
283. 


NEW BRUNSWICK, County Courts, not courts of Oyer and Ter- 
miner, 580 (note), 583 (note) 
NEW TRIAL, application for, 1021. 
by order of Minister of Justice, 1022. 
NEWS, false, spreading, 136. 
NEWSPAPER, meaning of, in sections relating to libel, 2 (22). 
article counselling munder, 266 (note) 
NIGHT, defined, 2 (23). 
arrest of person found committing any offence at night, 
36 


See ARREST. 
NIGHT TIME, defined, 2 (23). 
NON-APPEARANCE, of accused in eumamary convictions, 718. 
of prosecutor in summary convictions, 719. 
NORTH-WEST Mounted Police, enticing to desert, 84. 
Territories, application of Code to, 9. 
Territories, Part 18, respecting speedy trials, not 
applicable to. 822. 
NOTES, printing circular in likeness of, 551, 
IWOTICE of action against persons administering the criminal law, 
1144. 
NOVA SCOTIA, calendar of criminal cases in, 602. 
County Court jurisdiction, '!823 (note) 
criminal sentence in, 603. — 
- NOXIOUS THING, 277 (note), 303 (note), 305 (note) 
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NUISANCES, 221 et seq. 


common nuisances, defined, £21. 237. 
which are not criminal, 223. 
See COMMON NUISANCE. 


o 


‘OATH, to commit certain offences, 129. 
other unlawful oaths, 130. 
compulsion in administering and taking, 1381. 
false, 175. 
administering without authority, 179. 
of witness heard by grand jury need not be in open court, 


874. 


who may administer, 875. 


and 


affirmation under the Canada Evidence Act, p. 570. 


of allegiance, 771 (note), 800 (note) 
OBEDIENCE to de facto law, 68. . 
OBJECTIONS. See INDICTMENTS. — 
OBSCENE MATTER, publishing, 207. 


posting, 209, 
indictment for publishing, 861. 


OBSTRUCTING, officiating clergyman, 199. 


OFFENCES, 


public or peace officer in ‘the execution of his 
duty, 168, 169. 
course of justice, 180 (d). 
a peace officer entering a gaming-house, 230. 
navigation, 510C .(d). c 
against statutes of England, Great Britain or the 
United Kingdom, 589. 
punishment of, 1027 et seq. 
within jurisdiction of Admiralty of !ingland, 591. 
parties to the commission of, 69. 


F 


committed other than the offence intended, 70. ee 


against religion, 198 et seq. 
against morality, 202 et seq. 
against the person and reputation, 241 et seq. 
against conjugal and parental rights, 307 et seq. 


against rights of property, and rights arising out of - 


contracts, and offences connected with trade, 
344 et seq ‘ 

of obtaining property by false pretences, etc., 404 
et seq. Rake 


aon ¢ « a a 
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OFFENCES (Continued), relating to the coin, 546 et seq. f é 
connected with trade and breaches of contract, 496. 
et seq. 
committed in certain parts of Ontario, magisterial 
jurisdiction, 585. 
in the district of Gaspe, 588, 
out of jurisdiction, 665, 666. 
OFFENSIVE WHAPON, definea, 2 (24). 
having possession of, for purposes dan- 
gerous to public peace, 115. 
two or more persons carrying, so as to 
cause alarm, 116. 
smuggler carrying, 117. 
carrying a pistol or air-gun without just- 
ification, 118. 
certificate of exemption, 118 (2). 
suspension of operation by Governor in 
Council, 118 (4). 
having on the person, a pistol or air-gun 
’ when arrested, 120. 
having pistol or air-gun on the person 
with intent to injure any person, 121. 
pointing fire-arms at any person, 122. 
carrying about the person, 123. 
exception as to soldiers, 125. 
carrying sheath knives in seaports, 124. 
carrying to public meeting and refusing 
to deliver up to justice of peace on 
demand, 126. 
coming armed within two miles of pub- 
lic meeting, 127. 
possessing, near public works, 146, 147. 
See WEAPONS. 
OFFERING for sale indecent objects, 207. 
OFFICH, under His Majesty, defined 73 (f) 
i selling, 162. 
OFFICERS of justice, corruption of, 157. 
public, defined, 2 (29). 
OFFICIAL information, unlawfully obtaining and communicating, 
false accounting by, 413. 
false statement by, 414. 
procedure, 592. 
documents, theft of, punishment, 363. 
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OMISSION, offence of, neglect of peace officer to suppress riot, 94. 


neglect to aid peace officer in suppressing riot, 
neglect to aid peace officer in arresting offenders, 167. 


permitting escape of criminal by omitting to perform 


legal duty, 1938. 
duty to avoid omissions dangerous to life, 248. 


to take charge of child is equivalent to “abandon- — 


- ment” and “exposing,” 240 (c). 
killing by omission of legal duty is homicide, 252. 
neglecting to obtain assistance in childbirth, 271. 
ONTARIO, offences committed in certain parts of, 585. 
; practice in high court of justice, 599. 
courts in, 600, 601. 
time for pleading to indictment in Ontario, 202. 
delay in prosecution in, 904. 
summary trials in, 777. 


OPEN COURT, proceedings at summary trial to be in, 787. 
ORCHARDS, injuries to, 534. 
ORDER, in magistrates’ court, preservation of, 607. 
ORDERS OF COURT, disobedience to, 165. 
ORES OF METAL, stealing, 378. 
indictment for stealing, 866. 
evidence, 988. 
OCUTLAWRY, abolished, 1030. 
OWNHER, registered owner of vessel, 404 (note) 
OYSTERS, stealing, punishment for, 371. 
description of bed in indictment, 864 (e). 


cd 


PANEL, calling the, 927-929. 
PARCEL, sent by post, damage to, 510 (d). 
‘PARDONS, by crown, 1076. 
PARENT, discipline of children by, 63. 

or guardian procuring defilement of girl, 215. 

must provide for necessaries for children, 242. 
PARLIAMENTARY PAPERS publishing, 321. | ; 
proceedings, publishing, 322. 
proceedings, publishing, fair com- 
; ment on, 322. 
PARTICULARS, 860. 
PARTIBS to offences, 69. - 
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PARTNER, innocent relation to partner who makes false ware- 
house receipts, etc., 428. 
concealing gold or silver with intent to defraud, 353. 
name of, in indictment, 864 (a). 
aefrauding his co-partner, 352 (note). 


“PAYMENT of penalties, etc., in summary matters, 747. 


PEACE, sureties for keeping, 1058. 
See BREACH OF THE PEACE. 
PEACE OFFICER, defined, 2 (26). 
PEDIGREES, falsifying, 419. 
PENALTY, disposal of, in summary convictions of joint offend- 
ers, 728. 
prosecution for penalty against iustice for not making 
return, 1150. 
not paid by juvenile offender, proceedings, 818. 
application of, by order in council, 1037. 
recovery of, 1038. 
limitation of action for recovery of, 1141. 
739 (note). 


PENSIONS, of public officers to lapse if convicted of certain of- 
fences, 1034. 
PENITENTIARY, release from, under Ticket of Leave Act, p. 583, 
‘imprisonment in, 1055. 
PERJURY, definition of, 170. 
subornation of, definition, 170 (2), 174. 
punishment of, 174. 
false statement, wilful omission in affidavit, etc., 172. 
making false affidavit out of province in which it is 
used, 178. 
indictment for, 862. 
PERSON, 2 (18). 
offences against the, 241 et seq. 
PERSONAL INJURY, is not to be inferred from a count which 
states “actual” injury to' a person named, 
222 (note). 
PERSONATION, 408-411. 
at examinations, 409. 
of certain persons, 410. 
acknowledging instrument in false name, 411. 
PHYSICIAN, manslaughter, 262 (note) 
PICKLOCKS, stealing by, 381. 
PIGEONS, stealing, punishment, 393. 
PILLORY, abolished, 1031. 
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PIRACY, by the law of nations, 137. 
“Piratical acts,’ what are, 188. 
with violence, 139, 
abstaining’ from fighting pirates, 140. 

PISTOL, carrying, without justification, 118. 
selling to minor, 119. 
having on person when arrested, 120. 
having on the person with intent to injure any one, 121. 

PLACE, of worship, breaking into, 455, 456. 

PLANTS, stealing, 375, 376. 
injuries to, 533 et seq. 

PLAYING or looking in a gaming-house, 229. 

See GAMING. 
PLEAS, to indictment, 905 et seq. 
of justification in case of libel, 910, 911. 
in abatement, abolished, 899. ae 
refusal to state plea on arraignment, $00. ~ 
to indictment in Ontario, 902, 903. 
POCKET PICKING, ingredients necessary to establish guilt—ap- 
peal, 1016 (note). 
379 (note) 

POISON, administering, with intent to commit murder, 264 (a). 
administering so as to endanger life 277. 
administering with intent to injure, 278. 

POISONING CATTLE, 536. 

POLICE MAGISTRATE, jurisdiction in trial of juvenile aieend? 

ers, 800. 
jurisdiction in summary trial, 771. 
exercising powers of two justices, 604. 

POLICH) REGULATIONS, See Constitutional Law 

POLICE RECORD, maliciously destroying, 396 (note) 

POLL-BOOKS, injuries to, 528. 

POLYGAMY, punishment of 310. 

evidence in case of 948. . 

POOL-SELLING, 235. 

POSSESSING, forged bank notes, 550. 

POSSESSION, defined, 5 (b). 

of house or land, assertion of right to, 62. 

of stolen property, presumption arising from, 
399 (note) 

See THEFT. 


POST OFFICE box keys, theft of, punishment, 365. — 
POST KEYS, theft of, 365. 
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POST LETTER 


damage to, 510D (b). 

indictment for offence respecting, 869. 
stealing, 365. 

decoy letter, 365 (note). 


POST LETTER BAG, damage to, 510D (b). 


indictment for offences respecting, 869. 
theft of, 364. ; 
jurisdiction of offences respecting, 584 (c). 


POST LETTER BOX, damage to, 510D (c). 
POSTAGE STAMPS, indictment for offence in respect to, 867. 


POSTAL CARDS, ETC., 


indictment for offences respecting, 867. 


POSTING immoral books, etc., 209. 


up copies of provisions respecting criminal breaches 
of contract, 500. 


POWER OF ATTORNEY, theft by person FoMiiae, 356, 357. 
PRACTICE of high court of justice of Ontario, 599. 
PREFERRING indictment, 870 et seq. 


See INDICTMENT, PREFERRING. 


PREGNANCY, proceedings, if woman is sentenced to death dur- 


PRELIMINARY INQUIRY, compelling attendance of accused aft, 
653. 


one or more magistratcs to hold, 
665, 666, 


- where accused is charged with com-. 


mitting an offence in another ju- 
risdiction, 665. 

by justice, 668. 

irregularity in procuring appearance 

‘ of accused, 669. 

adjournment in case of variance, 670. 

procuring attendance of witnesses, 
671. - 

service of summons, 672. 

warrant in first instance. 675. 

warrant for witness after summons, 
673, 674, 

procuring attendance of witness be- 
yond jurisdiction of justice, 676. 

witness refusing to be examined, 678. 

bail on remand, 681. 
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PRELIMINARY INQUIRY (Continued, discretionary power of just- 
ice concerning addresses of coun- 
~ sel, evidence, adjournment, pres- 

ence of public, etc., 679. | 


hearing may proceed during time of 


remand, 680. 
bas evidence for the ‘prosecution, 682. 


evidence to be read to the accused, — 


684. 

confession or admission of accused, 
685. 

evidence for the defence, 686. 

discharge of accused, 687. 

binding over accuser to prosecute, 
688, 689. 

committal of accused for trial, 690. 

recognizance to prosecute or give 
evidence, 692. ; 

witness refusing to be bound over, 


transmission of documents, 695. 
rule as to bail, 696. 
PREROGATIVE, of the Crown, 1080. 
PRESCRIPTION, limitation of time for commencement of prose- 
cutions, 1140, 


of action for recovery of penalty and forfeiture, 


1141. 
PRESUMPTIONS, as-to capacity, 18. 
as to sanity, 19 (8). 
PREVENTING, the saving of life of any person Shi eeees 286. 
PREVENTION by any person, of certain offences, 52. 
PREVIOUS CONVICTION, for burglary, etc., punishment after, 
465. 
indictment charging, 851. 
on indictment for manslaughtei, 
909 (2). 
of accused, proof of, 982. — 
of witness, proof of, p. 570. ! 
PREVIOUS OFFENCE, proceedings when charged, 963, 964. 
PRIEST, obstructing while officiating, 199. 
violence to, while officiating, 200. 
PRINCIPAL, 70 (note) 


PRINCIPALS, in the second aegree, attending prize fight, She 


(note) 
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PRINTING CIRCULARS, etc., in likeness of notes, 551. 


= 


PRISON, 


defined, 2 (30). 
definition in relation to summary convictions, 7Q5 (Cd). 


PRISONERS, removal-of, 883. 


bringing up for arraignment, 941, 
See ESCAPES AND RESCUES. 


PRIVATH, person preventing escape hte arrest for certain of- 


fences, 42. 


PRIVY COUNCIL, appeals to be abolished, 1025. 
PRIZE FIGHTING, definition,'2 (81). 


challenging to, 104. 

engaging as a principal in a prize-fight, 105. 

attending or ‘promoting a prize-fight, 106. 

leaving Canada to engage in a prize-fight, 107. 

when the fight is not prize-fight, discharge of 
fine, 108. c 


PRUBABLE CAUSE, for arrest, 654 (note) 
PROBATE, using probate obtained by forgery or perjury, 478. 
PROCEDURE, in particular cases, 591 et seq. 


on appearance of accused, 668 et seq. 

general provisions, 576. 

in Ontario, special, 599-601, 902-904. 

See TRIAL, SPEEDY TRIAL, pA Meese TRIAL, 
SUMMARY CONVICTION. 


PROCESS, resistance to execution of, in summary matters, 068. 


execution of, 24 et seq. 


PROCLAMATIONS, ete., unlawfully printing, 474. 


= proof of. See EVIDENCE ACT. 


PROCURING, person to commit offence, 69 (d). 


a 


~ 


girl, ete, to have unlawful ‘carnal connection, 
216 (a). 

girl, etc., to become a common prostitute, 216 (c). 

girl to leave Canada to become inmate of brothel, 
216 (d). 

girl, etc., to come to Canada to es inmate of 
brothel, 216 (e). 

girl, etc., to leave her aa of abode to become in- 
mate of brothel in or out of Canada, !216 (f). 

girl, etc., by threats, etc., to have unlawful carnal 
connection within or without Canada, 216 (g¢} 

girl, etc., by false pretences, etc., to have unlaw- 
ful carnal connection within or without Canada, 
216 Gh), «2! 
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PROCURING (Oontinued), defilement of sirlsby. parent or guardian, 
215. 
abortion, 308. 
a pistol, 121 (note) 
PRODUCE, interfering with dealing in and conveyance of, by 
violence or'threats, 503. - 
PROMISSORY NOTE, signing of, compelled by force, 450, forgery 
of, 468 (1). 
PROOF, See EVIDENCH. 
See BURDEN OF PROOF. 
PROPERTY, defined, 2 (32). 
assignment of, with intent to defraud, 417. 
offences against, 335 ef sea. 
damage to by night, when no special punishment is 
presented, and where value is twenty dollars, 
510D (e). 
damage by day, 510E (a), 
definition of, in relation to summary trials 1771 (c). 
damage to, See MISCHIEF. 
defence of, 56-61. 
PROPRIETOR, defined, for purposes of forgery of trade marks, 
335 (0). 
PROSTITUTE, house for the resort of, 238 (3). 
wandering in public places, 238 (i). : 
PROSTITUTION of women, procuring, 216. 
of women, procuring by ‘parent or guardian, (215. 
of Indian woman, 220. 
frequenting houses of, 238 (k).' 
support by the avails of, 238 (1). 
PROVIDING NECESSARIES. See NECESSARIES. 
PROVINCIAL LEGISLATURE, See Constitutional Law 
PROVOCATION, what is, 261. 
of words, 54 (note) 
PUBLICATION, See LIBEL. PUBLISHING. 
of obscene matter, 207. 

PUBLIC LANDS, intimidation to prevent bidding at sale of, 504. 
PUBLIC MEETINGS, carrying offensive weapons within two 
miles of, 127. 

refusing to deliver up to justice of the peace 


9 on demand. 126. 
; lving in wait for perscns ‘returning from, 
128 


fair reports of, 323. 
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- PUBLIC aig bacon defined, 2'(29). 


breach of trust by, 160. 
“corruption of, 157. 
frauds by, upon government, 158. 
false statement by, 416. 
obstructing, 168, 169. 
consequences of conviction ‘of, 1034. 
275 (note) 
PUBLIC ORDER, offences against, 73-141. 
es SERVANTS, refusing to deliver up chattels, 'moneys, or 
books, ete, lawfully demanded of 
them, punishment, 391. 
indictments ‘against, 868, 
PUBLIC STORES, definition, 2 (28). 
marks to be used on, 432. 
unlawfully applying marks to, 4838. 
taking marks from, 434. 
unlawful possession, sales, ete., of, 435. 
not satisfying justices that possessicn of, is 
lawful, 436. | 
PUBLIC WORKS, carrying weapon near, 146, 147. f 
sale of liquors,: near, 150-152. 
PUBLIC WORSHIP, disturbing, 201. 
PUBLISHING, fair reports of public meetings, 323. 
lottery advertisements, 236 (5). 
obscene matter, 207. : 
parliamentary papers, 391. 
PUNISHMENT, of forgery, 468. : 
of burglary, ete., after previous conviction, 465. 
of forgery of trade marks, ‘etc., 491. 
of offences relating to the coin, after previous 
conviction, 568, 
for various kinds, of damage to property, 510. 
in summary offences, 780. 781. 
of juvenile offender for stealirg, 802. 
cumulative, in summary convictions, 746. 
after conviction only, 1027. 
degrees in, 1028. 
liability under different provisions, 15. 
fine imposed shall be in discretion of court, 1029. 
capital; 1061-1075. 
for ce committed after previous conviction, 
105 


- 


~ 


~ 
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PUNISHMENT (oumeaeay. commutative, 1059. 
by whipping, 1060. 
in unprovided cases, 1052. oe 
recognizances to keep the peace, 1058, 1059. 
disabilities in case of publie officials, 1034. 
certain punishments abolished, 1030-1033. 
PUPILS, discipline of, by schoolmasters, 63. : 
PURCHASER, of stolen property, compensation to, 1049. 


Q - 
QUARRIES (abandoned), leaving unfenced, 287. 
QUESTIONS raised at trial reserved for decision, 579. = 
R \ 


RAFTS, injuries to, 525. 
RAILWAY conductors, liability for allowing gambling to be car- - 
ried on in the cars, 234 (8). x 
theft by, 3855 (note) ~ 
endangering safety of persons on, 282. 
negligently endangering safety of persons on; 283. 
not commenced to be used for passenger traffic, 283 
(note) 
tickets, theft of, punishment for, 368. 
stealing from, 384. 
mischief on, 517. 
obstructing, 518. 
injuries to packages in cies of, 519. 
damage to, 510A (d). 
conveyance of cattle: 544, 545, 
criminal breaches of contract. 499. 


must post up copies of provisions respecting criminal 


breaches of contract, 500. 
518 (note) : 
RAPH, definition, 298. 
punishment for, 299. 
evidence of, 292 (note) 
attempt to commit, 300. 
' of girl under fourteen, 301 (note), 302 (note) 
indictment. for, includes lesser charge of assault, 290 
(note), 732 (note). ms 


READING the Riot Act, 91. ean aE a 
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REAL PROPERTY, defence of, 61 
assertion of right to, 62. 
Sa ee care, knowledge and skill must be used by person 
doing acts dangerous to life, 246. | 
grounds for suspicion, 31 (note) 
RECEIPT, ores statement in, that can be used under the Bank 
Act, 427, 

“RECEIVER, indictment NA 849, 

trial of joint, 954. 

proceedings against, 993. 

same, after previous conviction, 994. 


RECEIVING, stolen property, 399 e¢ seq. 
property dishonestly obtained, 399. 
stolen post letter or letter bag, 400. 
property obtained by offence punishable on sum- 
mary convictions, 401. 
when receiving is complete, 402. 
receiving after restoration to owner, 403. 
trial for, 954, 955, 993, 994. 
necessaries from soldiers, ete., 438. 
necessaries from mariners, etc., 439. 
a seaman’s property, 440. 
by aider and abettor, 70 (note) 
: by one who counsels the theft, 70 (note) 
RECKLESSLY, setting fire to forest, timber, lumber, etc., 515. 
driving, causing injuries by, 285. 
RECOGNIZANCES, to prosecute or give evidence at trial, 692, 693. 
in speedy trial, 840, 
non-appearance of accused at summary trial, 
1097. 
to be filed upon trial of juvenile offender, 816. 
' in summary convictions, 1097-1099. 
render of accused by surety, 1088. 
bail after render, 1089. 
discharge of, 1090. 
render in court, 1091. 
sureties not discharged by arraignment or 
conviction, 1092. 
right of surety to render not affected, 1093. 
: entry of fines, etc., on record and recovery 
thereof, 1102-1106. 
officer to prepare list of persons under recog- 
nizance making default, 1094. 
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RECOGNIZANCES (Continued), proceeding on forfeited recogniz- 
ances not to pe taken, except on order of judge, 
rete., 1095. 
need not be estreatcd in certain cases, 1108. 
sale of lands by sheriff under estreated recog- 
nizance, 1107. ; 
discharge from custody on giving security, 
1109. 
discharge of forfeited recognizance, 1110. 
return of writ by sheriff, 1111. 
roll and return to be transmitted to Minister 
of Finance, 1112, 
appropriation of money collected by sheriff, — 
1101. 
provisions as to Quebec, 1113-1119. 
to keep the peaca, 748. 
proceedings on default of, 1083. 
RECORD, amendment to be endorsed on, 891. 
form of, in such case, 915. 
form of record of conviction or acquittal, 914. 
filing of, in speedy trials, 824 (2). 
RECORDER, jurisdiction of, as to juvenile offenders, 800. 
jurisdiction of, as to summary trial, 771. 
power of two justices, 604. 
REFORMATORY, release from, under the Ticket of Leave Amend- 
ment Act, p. 583. 
justices of the reace in Ontario not to sentence 
juvenile offenders to, 803. 
REGISTRATION OF LAND, frauds in respect of, 420. 
REGISTERS, falsifying, 480. 
falsifying extracts from, 481. 
RELEASE of convicts, p. 583, 
conditional, of first offenders, 1081. 
conditions of, 1082. 
RELIGION, offences against, 198 e et seq. 
REMAND, for further investigation at summary trial, 796. 
of juvenile offender, 806. 
of defendant in summary convictions: when distress ~ 
~ is ordered, 745. 
bail on, 681. 
hearing during time of, 680. 
REMOTENESS of intent to commit an offence, question of law, 
ToD). 
REPLICATION, included in indictment and count, 2 (16). 
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REPRIEVE, 1064. 
REPUTATION, offences against, 241 et seq. 
RESCUE, preventing escape or rescue after arrest for certain of- 
fences, 44, 45. 
assisting, in certain cases. 191. 
assisting in other cases, 192. 
See ESCAPES AND RESCUES. 
191 (note) 
RESERVE of question raised at trial for decision, 579. 
RESERVED CASE, questions of law may be reserved, 1014. 
appeal when refused, 1015, 1016, 
RES GESTAR, 259 (note) p. 104. 
RESISTING EXECUTION, of warrant for arrest of deserter, 83. 
of warrant for arrest of suspected de- 
serter, 657. 
RESTITUTION, of property in summary matters, 795. 
of property taken from juvenile offenders, 817. 
of stolen property, 1050. 
RESTRAINT OF TRADE, combination in, 498. 
conspiracies in, 496. 
RETURNS, quarterly, in matters of trial of juvenile offenders, 1139. 
respecting summary convictions and moneys received 
by justice, 1133, 1134. 
respecting publication of such returns, 1137. 
respecting -defective, 1138. 
REVIEW, in summary convictions, statement of case for, 761-769. 
REWARD for helping to recover stolen property, corruptly taken 
without using diligence to bring offender to trial, 
: 182. 
RIOT, suppression of, by magistrates, 48, 
suppression by persons acting under lawful orders, 49. 
refusing to assist sheriff or peace officer, 49 (note) 
suppression by persons without orders, 50. 
protection of persons subject to military law, 51. 
definition of, 88. 
punishment of, 90. 
reading of Riot Act, 91, 92. 
duty of justice if rioters do not disperse, 93. 
riotous destruction of buildings, 96. 
riotous damage to buildings, 97. 
inciting Indians ‘to riotous acts, 109.. 
neglect of peace officers to suppress, 94. 
neglect to aid peace officer in suppressing, 95. 
RIOTER, 90 (note). 
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ROBBERY, defined, 445. 
punishment of sei enon robbery, 446. 
punishment of robbery, 447. 
robbing the mail, 449. — 
assault with intent to rob, 448. 
stopping the mail, 449. 
compelling execution of documents by force, 450. 
sending letter demanding property with menace, 451. 
demanding with intent to steal. 452.> — 
ROOTS, stealing of, 375, 376; 
injuries to, 535. 
ROYAL PREROGATIVE, 1080. 
RULES OF COURT, power to make, 576. 


SAILORS, enticing to desert, 82, ~ ‘i 
SALE, fraudulent, of property, 421. 
of books containing libel, 350. 
of goods falsely marked, 489. 
of intoxicating liquors near public works, 150-152. 
of periodicals containing libel, 329. 
of things unfit for food, 224. 
See SELLING. 
SALMON RIVER, damage to, 510B (f). 
SAMPLES, sent by post, damage to, 510D (d). 
SAW-LOGS, stealing, 394. 
injuries to, 525. 
SCHOOLMASTER, discipline of children es 63. 
SEA, warrant in case of offence committed at, 656. 
SEA-WALL, damage to, 510. 
SEAMEN, unlawfully preventing seamen from working, 503. 
SEAMAN’S PROPERTY, receiving, etc,, 440. 


not satisfying justice that possession of 


Seaman’s property is lawful, 441, 
SEARCH, of premises respecting the conveyance of cattle, ee 
in gaming-house, 641. 
for vagrant, 643. - 
for women in house of ill-fame, 640. Meee 
for public stores, 636. 
for timber, etc., 638. 
liquors near H. M.’s vessels, 639. 
right of, 40 (note) 


myx 
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SEARCH WARRANT, 629- 635. ee 7 ere 


form of, 629. 
in what cases granted, 629. 
disposal of things seized on, 631-635. 
for gold, silver, etc., 637. 
- as justification of otfiicer executing, 26 
(note) 
SECRETS, official, disclosing, 85-86. 
consent for prosecution required, 592. 
SEDITIOUS OFFENCES, definition, 132, 133, 
punishment of, 134. 
libels on foreign sovereigns, 135. 
spreading false news, 136. 
unlawful oaths, 129, 130. 
SEDUCTION, of girls under sixteen, 211. 
under promise of marriage, 212. 
of a ward or servant, etc., 213. 
burden of proving previous unchastity is upon ac- 
cused, 210. 
of females who-are passengers on vessels, 214 (2). 
subsequent intermarriage a good defence, 214° (2). 
abduction is distinct from, 315 (last note) 
SEIZURE, of land, fraudulent, 423. 
See SEARCH WARRANT. 
SELF-DEFENCE, against unprovoked assault, 53. 
against provoked assault, 54. 
against assault accompanied with insult, 65. 
distinction between, and fighting, 53 (note) 
SELLING, public office, etc., 162, 163. 
things unfit for food, 224. 
periodicals containing defamatory matter, 329. 
books containing defamatory matter, 330. 
sale by servant, 330 (2). 
goods falsely marked, 489. 
bottles marked with trade-mark without consent of 
owner, 499. 


SENTENCE, execution of, 23. 


or process, execution of, without jurisdiction, 27. 
suspension of, until PS naa ae as upon case reserved, 
1014 (5). 
of death, form of, 1062. 
to be reported to Secretary of State, 1063. 
commutation of, 1077. ; 
‘undergoing, equivalent to a pardon, 1078. 


— 


: 
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SERVANTS, mistress must provide necessaries for, 243. 
theft by, 359. 
causing bodily harm to, 249. 
seduction of, 213. 
SERVICE of summons in summary trials, 789. 
SHRVING, 81 (note) 
SETTING FIRE, to crops, 513. 
to crops, attempts to set fire, 514,” 
oS to forests, ete., recklessly, 515. 
See 511 (notes). 
SHARES, etce., obtaining transfer or by personation, 410. 
SHEATH- KNIVES, carrying in sea-ports, 124. . 
SHERIFF, duty of, in case of riot, 91, 93. - rane i 
duty of, in regard to’speedy trial, 826. 
jurisdiction as to speedy trial, 823. 
jurisdiction as to juvenile offenders, 800. 
~ SHIP, discipline on, 64. 
sending unseaworthy, to sea, 288. 
taking unseaworthy, to sea, 289. 
stealing from, 382 (a). 
selling vessel not having title thereto, 429. 
other offences respecting wrecks, 430. ; 
preventing the saving of wrecked vessels, or wreck, 524. 
in distress or wrecked, or any goods, merchandise or 
me articles belonging thereto, damage to, 510B (a). 
“a damaged with intent to destroy or render it useless, 510C — 
(a). 
4 labourer, unlawfully preventing from working, 503 (c).. 
_interfering with loading and unloading of, 503 (c). a 
consent required for prosecuting for sending or taking un- 
seaworthy ships to sea, 595. 
offences within the jurisdiction of the Admiralty, 591. 
SHIP LABOURER, preventing from working, 503 (c). 
\ * SHIPWRECKED PERSON, defined, 2 (338). 
preventing the saving of life of, 286. 
SHOOTING, with intent to commit murder 264 (c). 
“with intent, etc., 273. 
parties who threaten to break into nay tee house, 
; 60 (note) 
) where attempt to escape, 42 (note) 
Bee 8 oS at His Majesty’s vessels, 275 (a). ee 
with blank charge, 290 (note) \ yee 
SHOP, breaking and committing an indictable offence, 460. 
breaking, with intent to commit, 461 


{ 
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SHORT TITLE, 1. 
SHRUBS, injuries to, 533. 
SIGNALS, hiding or removing, on railways, 282. 
marine, interfering with, 526. 
SIGNATURE, to document obtained by force, 450. 
SILVER ORE, search warrant for, 637. 
SKETCH, definition, 73 (e). 
SKULL-CRACKER, carrying about the person, 123. 
SLIDES, injuries to, 525. 
setting fire to. 515, 
SLUNG-SHOT, carrying about the person, 123. 
SLUICES, damaging, 510C (d), (e). 
SMUGGLERS, carrying offensive weapons, 117. 


SODA! WATER MANUFACTURERS, using bottles of other 


; makers, 490 (notes) 
SODOMY, attempt to commit, 203. 
assault with intent to commit, 293. 
SOLDIERS, enticing to desert, 82. 
receiving regimental necessaries from, 438. 
SOLEMN DECLARATION, false, 172. 
See EVIDENCE ACT. 


SOLEMNIZATION OF MARRIAGE, without lawful authority, 311. 


contrary to law, 312. 
SOLICITOR AND CLIENT, defamatory matter, 328 (note) 


SOLITARY CONFINEMENT, punishment of, abolished, 1031. 


SORCERY, 443. 

SPECIAL PLEAS, to indictment, 905-907. 

SPEEDY TRIALS, application of provisions concerning, 822. 
definition. of terms, 823. 
judge to be a court of record, 824. 
offences triable by- way of, 825. 
arraignment of accused before, 827. 
persons jointly accused, 829, 


election after refusal to be tried by judge, 830. 
continuance of precresines before sag dene 


judge, 831. 


election after committal under parts XVI or 


XV EE Soe. 
trial, 833. 


trial for offences other than hase for which 


accused is committed, 834. 
‘powers of judge, 835. 
admission to bail, 836. 


> pail in case of election of trial by jury, 837. 
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SPEEDY TRIALS (Continued), adjournments, 838. 
amendment, power of, 839. . 
recognizances to prosecute, etc., 840. 
witnesses to attend throughout trial, 841. 
compelling attendance of witness, 842. 
rape, 300 (note) 
without jury—election for, 696 Sen 
SPREADING false news, 136. 
SPRING-GUNS, etc., setting, 281. . 
STABBING, felonious, summary conviction for assault, 291 (Hater 
STAMPS, counterfeiting, 479. 
indictment for offences respecting, . 867. 
STATEMENT, evidence of, by accused, 1001, 
STATEMENT OF CASE, by justices, 761-769. 
STATUTE. disobedience to, 164. 
STATUTORY, declaration, p. 577. 
offence for punishment of which no express. provi- 
sion is made by such statute, 572. 
STAY OF PROCEEDINGS, 962. 
STEALING, children under fourteen, 316. 
from the person, 379. 
menacing demand with intent to steal, 452. 
See THEFT. 
STEVEDORE, unlawfully preventing from working, 503 (c). 
STILE, mischief to, 530. 
STIPENDIARY MAGISTRATR, powers of two justices, 604. - 
jurisdiction as to summary trial, 
he. . 
jurisdiction as to juvenile otter. 
ers, 800. 
STOCKS, gaming in, 231-232. 
evidence of gaming in, 987. 
' See GAMING. 
STOLEN PROPERTY, bringing into Canada, 398. 
recovery of, without ‘prosecution, 182, 183. 
corruptly taking reward for helping to re- 
cover, without using diligence to - 
bring offender to trial, 182. 
compensating bona fide purchaser of, 1049. 
restitution of, 1050. 
STOPPING the breath. death ensuing, 260 (c). 
the mail, 449. < 
STORES, searching for, near His Majesty’s vessels, 437. 4 
definition, 2 (34). 
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STRANGLING, with intent to commit murder, 264 (d). 
STREET LETTER BOX, damage to, 510D (c). ~ 
STREET tAiL WAY, when a common nuisance, 221 (note) 
SUBORNATION of perjury, definition of, 170 (2). 
punishment of, 174. 
indictment for, 862. 
SUBPOENA to witnesses for preliminary inquiry, 676, 677. 
to witness in another Province, 711 (note) 
SUBSTANTIAL WRONG, See 170 (note) 
SUFFOCATION, with intent to commit murder, 264 (d). 
SUICIDE, aiding and abetting, 269. 
attempt to commit. 270. 
not ‘homicide, 250 (note) 
SUMMARY CONVICTIONS, interpretation, 705. 
application of special provisions 
concerning, 706. 
time within which proceedings shall 
be commenced, 1142, 
jurisdiction, 707-709. 
complaint or information, 710 (note) 
hearing before justices, 711. 
backing warrants, 712. 
informations and complaints, 710. 
certain objections not to vitiate pro- 
ceedings, 723. 
variance, 724. 
execution of warrant, 713. 
hearing to be in open court, 714. 
= counsel for parties, 715. 
evidence, 717. 
non-appearance of accused, 718. 
service of summons by leaving 
with defendant’s wife—absentee, 
718 (note) 
non-appearance of prosecutor, 719. 
proceedings when both parties ap- 
pear, 720. 
arraignment, 721. 
adjournment, 722. 
adjudication by justice, 726. 
form of conviction, 727. 
disposal of penalties on conviction 
of joint. offenders, 728, 


~ 
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SUMMARY CONVICTIONS (Continued), first cinviction in certain 
cases, 129, 
certificate of dismissal, 730. 
disobedience to order of justices, 71. 
assaults, 732, : 
dismissal of complaints for assault, 
733. 


release from further proceedings, 134. 

cost on dismissal, 736. 

costs on conviction or order, 735. 

recovery of costs when penalty is 
adjudged, 737. | 

recovery of costs in other cases, 738. . 

fees, 770. 

provisions respecting convictions, 
739-741. 

order as to collection of costs, 742. 

endorsement of warrant of distress, 
743. 

distress not to issue in.certain cases, 
744. 


remand of defendant when distress 
is ordered. 745, 

cumulative punishment, 746. 

recognizances, 1097-1099. 

appeal, 749. 

conditions of appeal, 750-751, 

proceedings on appeal, 752. 

appeal on matters of form, 753. 

judgment to be upon the merits, 754. 

ae when appeal not prosecuted, 
55. 

proceedings when appeal fails, 756. 

conviction not to be quashed for de- 
fects of form, 1121._ 

certiorari not to lie when appeal is 
taken, 1122. 

conviction to be transmitted to ap- 

peal court. 757. 

conviction not to be held invalid for - 
irregularity, 1124. 

irregularities within the preceding~ 

section, 1125. 


/ 
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SUMMARY TRIALS, definitions, 771. 
offences to be dealt with by, 173. 
when magistrate shall have absolute juris- 
diction, 774-776. 
provisions as to, in Ontario, 777. 4 
arraignment, 778. 
punishment for offences under this part, 
780, 781. 
proceedings for offences in respect of pro- 
ue perty worth over ten dollars, 782. 
proceedings for punishment on plea of 
guilty, 7838. 
magistrate may decide not to proceed sum- 
marily, 784. 
election of trial by jury to be stated on 
warrant of committal, 785. 
full defence allowed, 786. 
proceedings to be in open court, 787. . 
procuring attendance of witness, 788. 
service of summons, 789. 
a dismissal of charge, 797. 
effect of conviction. 791. 
certificate of dismissal a bar to further pro- 
ceedings, 792. 
proceedings not to be void for defect in 
form, 1130. 
result of hearing to be filed in Court of ses- 
sions, 792. 
evidence of conviction or dismissal, 794. 
restitution of property, 795. 
remand for further investigation, 796. 
non-appearance of accused under recogniz- 
ance,- 1097. 
forms to be used, 799. 
certain provisions not applicable to, 798. 
of juvenile offender, 808. 
protection of justice whose conviction is 
quashed, 1131. 
condition of hearing motion to quash, 1126, 
Imperial Act superseded, 1096. 
judicial notice of proclamation 1128, 
refusal to quash, 1127, 
conviction not to be set aside in certain 
cases, 1129. 
order as to costs, 758. 
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SUMMARY TRIALS (Continued), recovery of costs, 759. 
abandonment of appeal, 760. 
statement of case by justice for review, 
761-769. 
tender and payment, 747. 
returns respecting convictions and moneys 
received, 1133, 1134. 
publication, etce., of returns, 1137. 
prosecutions for penalties under the preced- 
ing sections. 1150. 
remedies saved, 1134. 
defective returns, 1138. 
certain defects not to vitiate proceedings, 
725. 
preserving order in court, 607. 
resistances to execution of process, 608. 
SUMMONS, service of, in summary trials, 789. 
to witness in trial of juvenile offender, 809. 
service of, in relation to trial of juvenile offenders, 
~ 812, 
° to accused, contents of, 658. 
to accused. service of, 658. 
ae irregularity in, 669. 
to witness for preliminary inquiry, 673, 674. 
| service, absentee, defendant’s wife, 718 (note) 
SUNDAY, proceedings of court on, 961. 
See LORD’S DAY ACT, p. 590. 
SUPERIOR COURT. of criminal jurisdiction, defined, 2 (35). 
SUPPRESSING CRIMINAL PROSECUTION, 352 (note) 
SUPREME COURT OF CANADA, appeal to, 1024. 
SURETIES, for keeping the peace, 1058-1059. 
SURGICAL, operations, 65. 
surgeons must use reasonable knowledge and skill 
in operation, 246. 
SWEARING, in public places, 238 (f). 
SWITCHES, removing or displacing, 282. 


T 


TALES. ordering, 939. 
TAXATION of costs. 1047. : 
TELEGRAM, sending in false names, 475. 

sending false. 476. 

preventing or obstructing sending of, 521 (b). 
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TELEGRAPHS, injuries to, 521, 
TELEPHONH, injuries to, 521 (a). 
message, obstructing the sending of, 521 (b). 
TENANTS, theft by, punishment of, 360. 
injuries to buildings by, 529. 
indictment for stealing by, 848. 
See Landlord and Tenant 
TENDER and payment of penalties, etc., in summary convictions, 
747. 
into court by persons administering the criminal law, 
and against whom action has been taken, 1146. 
NaN eee DIVISIONS, defined, 2 (386). 
definition in relation to summary 
convictions, 705. 
TESTAMENTARY INSTRUMENT, defined, 2 (37). 
theft of, punishment for, 361. 
- destroying, 396. 
THE COURT, definition of, in summary convictions under Part 
XV, 705 (b). 
THEFT, defined, 347 ef seq. 
things capable of being stolen, 344. 
= animals capable of being stolen, 345, 346. 
of things under seizure, 349. 
of animals, 350. 
fraudulent conversion by agent, 355, 
by person holding a power of attorney, 356. 
by misappropriating proceeds held under direction, 357. 
by co-owner, 352. 
concealing gold or silver with intent to defraud partner 
in’ claim, 353. 
husband and wife, 354. 
punishment of, and offences resembling theft, etc., 358 
et seq. 
by clerks and servants, punishment of, 359. 
by bank employee, punishment of. 359 (Cb). 
by civil servant, punishment of, 359 (c). 
by agents and attorneys, punishment of, 358. 
by public servants refusing to deliver up chattels. moneys 
or books, etc., lawfully demanded of them, 391. 
by tenants and lodgers, punishment of, 360. 
of testamentary instruments, punishment of, 361. 
of document of title to land, punishment of, 362. 
of judicial or official documents, punishment of, 363. 
of post letter bags, punishment of, 364. 
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THEFT (Continued), of post letters, packets and Tees punishment 
oi, .365; 
of mailable matter other than post icitere. punishment 
of, 366. 
of election documents, punishment of, 367. 
of railway tickets, punishment of, 368. 
of cattle, punishment of, 369. 
fraudulently altering marks on cattle, 392. 
of dogs, birds, beasts and other animals, penishesaet ‘of, 
BO: 
of pigeons, punishment of, 393. . 
of oysters, punishment of, 371. a“ 
of things fixed to building or in land, punishment of, 372. 
of trees in pleasure grounds, ete., of five doNars value, 
trees elsewhere of twenty-five dollars’ value, punish- 
ment of, 3878. 
of trees of the value of twenty-five cents, punishment of, 
Sa 374. 
of timber found adrift, punishment of, 394. 
of fences, stiles and gates, punishment of, 377. 
failing to satisfy justice that possession of tree, etc., is 
lawful, 395. 
of roots and plants, etc., growing in gardens. etc., punish- 
ment of, 375. ¢ 
of roots, plants, etc., growing elsewhere than in ou dens, 
etc., punishment Ol. 3) G.e 
of ores of metal, punishment “OE 378. 
stealing from the person, 379. 
stealing in dwelling houses, punishment of, 380. z= 
stealing by picklocks, punishment of, 381. 
_stealing in manufacture, etc., punishment of, 388. 
fraudulently disposing of goods intrusted for manufac- 
ture, punishment of, 389. 
erp stealing from ships, wharves, etc., punishment of, 382. 
stealing wreck, punishment of, 383. 
stealing on railways, punishment, 384. 
eigen things deposited in Indian grave, punishment of, 


destroying, etc., documents, punishment of, 396. 
concealing, punishment, 397. 

aes stolen property into Canada, punishment of, 
ee things not other-vise provided for, punishment, — 


he) 
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Ke | THEFT (Continued), additional punishment ‘when ‘the value of 


property exceeds two hundred dollars, 387. 
‘saa punishment where previous conviction for stealing- 
Se things not otherwise provided for, 386, 
ae evidence in certain cases of, 988-990. 
se punishment of juvenile offenders for, 802. 
aos. ‘THREATENING, witnesses, 180. 
+a juries, 180. 


THREATS, compulsion by, 20. 
— letter demanding property with, 451. 
x to murder, 265. 
Page sft extortion by, 453, 454. 
bet es to. burn, 516. 
to burn buildings, 265 (note), 748 (mote) 
sn : to injure cattle, 538. 
Be oe et x of violence to compel or prevent the doing of a law- 
S ful act, 501. 
Fail . of violence to prevent from working at a trade, 502. 
aa of violence to prevent seamen, stevedores, etc., from 
he working, 503. 
; ‘THROWING objects at railway engines, carriages, etc., 282 ee 
TICKETS, theft of, punishment of, 368. 
obtaining passage by false ticket, 412. 


‘TICKET OF LEAVE ACT, p. 583, 
- TIMBER, found adrift, theft of, 394. 
xh ie blocking or impeding channel for passage of, 525. 
me : unlawfully detained, search for, 6388. 
ee eae rafts, etc., injuries to, 525. 
TIME} within which proceedings shall be commenced in certain 
E cases, 1140. 
ea: within which proceedings on summary convictions shall be 
5 commenced, 1142. 
limitation of, for recovery of penalty and forfeiture, 1141. 
_.’ TITLE, frauds respecting, 420. 
TRADE, offences connected with, 344 et seq. 
~ TRADE COMBINATION, etc., 496-504. 
TRADE DESCRIPTION, defined, 335 (t). . 
TRADE-MARK, defined, 335 (s). 
Re falsely representing that goods are manufactured 
i for His Majesty, 492. 
ae unlawful importation of goods liable to forfeiture - 
for forgery of trade marks, 493. . 


~. 
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TRADE- MARK (Continued), defence where person’ charged inno- 


cently in the ordinary course of business~ ~ 


makes instruments for forging trade marks, 
494, 
defence where offender is a servant, 495. 
exception respecting trade description lawfully 
applied to goods on 22nd May, 1888, etc., 342. 
definition of forgery of, 486. 
applying trade marks to goods, 487. 
forgery of, 488. 
words or marks on watch cases, 336. 
selling goods falsely marked, defence, 489. 
selling bottles marked with trade-mark without 
consent of owner, 490. 
TRADE UNIONS, not unlawful, 497, 498 (2). 
non-union workman, 590 (note) 
TREASON, defined, 74 et seq. 
accessories, ~76. 
treasonable offences, 78. 
indictment for, 847, 
right of accused, before arraignment, 897. 
-TREES, in pleasure grounds, stealing, punishment for, 373, 374. 
failing to satisfy justice that possession is lawful, 895. 
recklessly setting fire to, 515. 
damage to, where value exceeds five dollars, 510D (ne 
injuries to, to amount of 25 cents at least, 533. hi 
TRESPASS, as distinguished from forcible entry, 102 (note) 
TRESPASSER, defence of moveable property against, 56, 57. 
defence of real property against, 61. 
removal of by force, 61 (note) 
TRIAL, of minors, 644, 
excluding public from place of, 645. 
- right to full defence, 942. 
presence of accused at the, 948. 
prosecutor’s right to sum. up, 944. 
qualification of juror, 921. 
jury de medietate linguae abolished, 922. 
mixed juries in the province of Qua 923. 
mixed juries in Manitoba, 924. 
challenging the array, 925, 926. 
calling the panel, 927-929. 
challenge and directions to stand by, 932-936. 
right to cause jurors to stand aside in case of libel, 934. 
peremptory challenges in case of mixed jury, 937, 
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TRIAL (Continued), accused persons joining and severing in their 


be 


challenges, 938. 
ordering a tale, 9389. 
jurors shall not be allowed to separate, 945. 
jurors may have fire and refreshments, 946. 
saving power of court, 960. 
proceedings when previous offence charged, 963, 964. 
attendance of witnesses, 971: ef seq. 
evidence of person ill or out of Canada, taken under com- 
mission, 995-997. 


~ when evidence of one witness must be corroborated, 1002. 


evidence, provision as to, 978 et seq. 

en indictment for murder, verdict for concealment of 
birth, 952. 

of joint receivers, 954. 

proceedings against receivers, 993. 

for coinage offences, 955. 

verdict in case of libel, 956. 

impounding documents, p. 576. 

view by jury, 958. 

variance and amendment, 889-891, 915, 


‘form of record, 914. 


TRUST, 


jury retiring to consider verdict, 959. 

jury unable to agree, 960. 

Sunday proceedings on. 961. 

stay of proceedings, 962. 

arrest of judgment on verdict of guilty, 1007. 

verdict not to be impeached for certain omissions as to 
i jurors, 1011, 

insanity of accused, 966-970. 

speedy (See SPEEDY TRIALS), 822 et seq. 

summary (See SUMMARY TRIALS), 771 et seg. 

of juvenile offenders. (See JUVENILE OFFENDERS), 800. 

et seq. 
criminal breach of, consent required for prosecution, 596. 
breach by public officer, 160. ; 


TRUSTS, 498 (note) 


TRUSTEE, defined, 2 (39). 


breach of trust by, 390. 
fraudulently disposing of money, consent required for 
prosecution, 596. 


TURNPIKE ROAD, names of trustees in indictment, 864. 


TWO OR. MORE JUSTICES, definition in relation to trial of juve- 


nile offenders, 800. 


(The figures denote the Sections unless otherwise indicated.) a 
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UNCHASTITY, burden of proof of, 210. <3 
UNIFORM, receiving from soldiers or deserters, 438. 
UNION, trade, not unlawful, 497, 498 (2). — . 
trade, conspiracy, non-union workman, 590 (notes). 
UNNATURAL offence, 202. cs f 
UNLAWFUL, assembly, definition of, 87. oe > 
punishment of, 89: ia 
‘drilling, 98. 
being unlawfully drilled, 99. 
oaths, 129 et seq. 
carnal connection, procuring girl, etc., to have, 216. 
UNLAWFUL ASSAULT WITH INTENT TO CARNALLY 
KNOW, 300 (noté) 
UNLAWFULLY, obtaining and communicating official informa- 
tion, 85. : 
procuring discharge of prisoner, 195. 
defiling women, 216. 
printing proclamation, etc., 474. 
UNSEAWORTHY SHIPS, sending to sea. 288. 
procedure, 595. 
taking to sea, 289. 
UTTERING, fares documents, 467. ; 
certificates, 482. - 
definition of word, in ition to coin, “546 (0). 
counterfeit gold or silver coins, 564. 
light coins, medals, etc., 565. 
defaced coin, 566. 
defaced coin, consent required io prosecution, 598. 


ee 
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VAGRANCY, 238 et seq. ah 
penalty for, 239. 
vagrant, defined, 238. 
vagrant, search for. 643. Si euhs 
VALUABLE SECURITY, defined, 3 (40), 4. chs 
compelling execution of, 450, 
destroying, ete., 396. 
VARIANCE, and amendment, 889, 890. , 
: in summary convictions, 724. age 2h 
adjournment in Case of, 670, = gs fea 
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VEGETABLES, stealing, 375. 
damage to. 534. 
VENUE, statement of, in indictment, 844. 
change of, 884-887. 


VERDICT, motion in arrest of judgment after, 1007. 


not to be impeached for certain omissions as to Ju- 
rors, 1011. 
taken on Sunday, 961. 
against weight of evidence, new trial, 1021 (note) 
See JURY TRIAL, JURORS. 
VESSEL, setting fire to, with intent to commit murder, 264 (f). 
casting away or destroying with intent to commit mur- 
; der, 264 (g). 
sending unseaworthy to sea, 288. 
taking unseaworthy to sea, 289. 
preventing the saving of wrecks, 524. 
See UNSEAWORTHY SHIPS. 


- VIEW, by jury, 958. 
VIOLENCE. See THREATS; COMPULSION. 


VITRIOL, throwing in person’s face is not “wounding” 280 (note) 
w 


WALLS of houses,’ breaking, 238 (h). 
WARD, seduction of, 213. 


_ WAR, levying, by subjects of a state at peace with His Majesty, 
; 77. 


WAREHOUSEMEN, etc., giving fades receipts, knowingly using 


‘the same, 425. 
WARRANT, execution of, 25. 
execution of erroneous, 26. 
issue of, without jurisdiction, 27. 
as justification for officer executing, 28 (note) 
production of, in making arrest, 40. 
misconduct in execution of. 95. 
in cases of offences committed on the seas, ete., 656. 
for apprehension of accused in first instance, 659, 


é 660. 


execution of, 661. 


may be issued and executed on Sunday or holiday, 
661 (3). 


, for apprehension of accused in first instance, back- 
= ing, 662. 
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Acs bes (Voitmied). disposal of person awosee on endorsed 
663. 
for witness at preliminary inquiry, 673- 675, 
of apprehension, irregularity in, 669. 
of deliverance, 698, 702. 
for arrest of person, about to abscond. 703. 
backing, in summary conviction, 712. 
execution of, in summary convictions, 713. 
of distress, endorsement of, in summary convictions, 
743. 


WATCH GASWS. Avorke-or Matis on, i286. 
(WATER. SUPPLY COMPANIES, must post up copies of provi- 
sions -respecting criminai 
breaches of contract, 500. 
WEAPONS seized in ne ee of search warrant, 634. 
offensive. See OFFENSIVE WEAPON. 
WHARF, stealing from, 382. 
stealing things belonging to, 372 (note) 
WHEAT, intimidation of any person to prevent him dealing in, 503. 
WHIPPING, 1060. 
WIFE, compulsion of, 21.. 
as accessory after the fact, 71. | 
theft by, 354. f 
competency of her evidence, p. 565. 
maintenance of, by husband, See HUSBAND & WIFE. 
WILFULLY causing mischief, 510. : 
285 (note) 
as distinguished from “unlawfully,” 205 (note) 
WILLS, theft of, punishment, 361. 
destroying, 396. 
concealment, with intent to defraud, 419. 
WINDOWS, breaking, 238 (h). 
WITCHCRAFT, pretending to practice, #3. 


WITNESS, definition of. 171 (1). 
corrupting, 180. 

at preliminary inquiry, procuring attendance, 671 et seq. 
refusing to be examined at preliminary inquiry, 678. 
refusing to be bound over, 694. —~a 
not incompetent from crime or interest, p. 565. 
competency of accused and of wite and husband, ‘PD. 565. 


\ 
ne 


ep 
“ 


i. a a — ee 


(The figuy es denote the Sections: unless “oie wise indicated. hee. 


WITNESS. ee alcay. feoriamaliie answers, De 567. 

~ evidence of mute, p. 568. 

“name of, before grand jury endorsed on bill, 876. 
names of to be submitted. to iags jury, S77. 

fees for swearing. 878. 

attendance at trial, 971. 

compelling attendance of, at trial, 972. ; / 

in the province who will not attend at the trial, 973: 

in Canada but beyond jurisdiction, 974-976. é 
procuring attendance of prisoner as, 977. 

dangerously ill, evidence of may be under commis- 

sion, 995. ; 
dangerously ill, presence of prisoner at taking of such 
evidence, 996. 

evidence taken out of Canada under commission, 997. 
when evidence of one must be corroborated 1002. 
evidence not under oath of child in certain cases, 1003. 
deposition of sick witness may be read at trial, 998. 
proof of previous conviction of, p. 570. 

party discrediting his own, p. 569. 

evidence of former written statement by, p. 569. 
proof of contradictory statement by, p. 570. 

in speedy trial, 841, 842. 

in summary trial. 788. 
in trial of juvenile offender, 803-811. ff 

a in case of summary convictions, 716. 
fees in summary convictions, 770. 
examination and cross-examination, 715 (note) 


WOMAN, sentenced to death while pregnant. 1008. 
passenger on ship, seduction of, 214. 
unlawfully defiling, 216. 
indecent assault on, 292. ie. 
abduction of, 313. Pa 
WORSHIP, public, disturbing, 201. ? 
WOUNDING, with-intent to maim, etc., 273. vd 
punishment for. 274. f 
customs or inland revenue Officers, 275 (a). / 
public officer engaged in executing duty or Any pers 
son aiding him, 275 (b). 
throwing vitriol held not to be, 280 (noté) 


WRECK, defined, 2 (41), 383 (note), 429 (note)? 
‘ stealing, 383. : 
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WRECK Continued), selling wreck while aoe having title thereto 
429, 
other offences respecting, 430. 
preventing the saving Of, 525, 
wrecking, 522. 
attempting to wreck, 5238. 
WRIT, misconduct in execution of, 95. 
WRITING, defined; 2 (42). 
comparison if disputed, with genuine, p. 568. 
See HAND-WRITING. : 
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